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Ne admittas. 


N* admittas (ſo called from thoſe words in the writ, 
Probibemus ne admittas) is a writ directed to the 
biſhop at the ſuit of one who is patron of any 
church, and he doubts that the biſhop will collate 
a clerk of his own, or admit a clerk preſented by another, 
to the ſame benefice : then he that doubts ic have 
this writ, to prohibit the biſhop that he ſhall not collate 
or admit any to that church, pending the ſuit. Terms of 
we” the L. RAE > 


New ſtyle. See Kalendar. 
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ſame. Gibſ. 263. 9 
Nomination to a benefice. See Benefice, 
Non-conformiſts, Sce Difſenters. 
Non · reſidence. See Reſidence. | 
Notable goods. Sce Mills. + 
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Notary publick. 


KL Notary was anciently a ſcribe, that only took Notary, whe, 
notes or minutes, and made ſhort draughts of 
writings, and other inſtruments, both publick and private, 
Vol. III. 2 | But 


order to render the ſame authentick. Ayl. Par. 382. 


like: All which words are put to hgnify one and the 


How appointed, 


His office in the 
conteſtation of 
fuit. 


Notary: publick. 
But at this day we call him a notary publick, who con- 
firms and atteſts the truth of any deeds or writings, in 


The law books give to a notary ſeveral names or appel- 
- lations; as, actuarius, regiſtrarius, ſcriniarius, and ſuch 


ſame perſon, But in England, the word regifrarius is 
confined to. the officer of ſome court, who has the cuſtody 
of the records and archives of ſuch court; and is often- 
times diſtinguiſhed from the a&uary thereof. But a regiſter 
ought always to be a notary publick; for that ſeems to 
be a neceflary qualification of his office. 
2. A notary publick is appointed to this office by the 
' archbiſhop of Canterbury; who in the inſtrument of ap- 
pointment decrees, that “ full faith be given, as well in 
as out of judgment, to the inſtruments by him to be 
c made.“ Which appointment is alſo to be regiſtred and 
ſubſcribed by the clerk of his majeſty for faculties in chan- 
cery. 1 Ought. 486. Ayl. Par. 385. 

A notary on his appointment muſt ſwear, ©* that he 
will faithfully exerciſe the office of notary publick ; 
that he will faithfully make contracts, wherein the con- 
ſent of parties is required, by adding or diminiſhing no- 
thing, without the will of the parties, that may alter the 
ſubſtance of the fact; that if in making any inſtrument 
the will of one party only is required, he will in ſuch caſe 
add or diminiſh nothing that may alter the ſubſtance of the 
fact, againſt the will of ſuch party; that he will not make 
inſtruments of any contract, in which he ſhall know there 
is a violence or fraud ; that he will reduce contracts into 
an inſtrument or regiſter; and after he ſhall have ſo re- 
duced the ſame, that he will not maliciouſly delay to make 
a publick inſtrument thereupon, againſt the will of him 
or them, on whoſe behalf ſuch contract is to be ſo drawn: 
Saving to himſelf his juſt and accuſtomed fees.“ 

4. A notary publick (or actuary) that writes the acts 
of court, ought not only to be choſen by the judge, but 
approved alſo by each of the parties in ſuit,; for tho' it 
does of common right belong to the office of the judge, 
to aſſume and chuſe a notary for reducing the acts of 
court in every cauſe into writing, yet he may be refuſed | 
by the litigants : for the uſe of a notary was intended, 
not only on account of the judge, to help his memory in 
the cauſe, but alſo that the litigants might not be injured 
by the judge. Al. Par. 382. 

| I 


And n_ 


Notary publick. 


And particularly, the office of à notary in a judicial 


zuſe is employed about three thin 


: Firſt, He ought to 
giſter and inroll all the aer, 


ial acts and proceedings, as are there enacted and decreed, 


ad thirdly, He ought to retain and keep in his cuſtody 
| 1 of ſuch acts and proceedings, commonly 
alled the protocols ( ægera xa, the notes, or firſt draughts * 


e origin 


s of the court, accord 
g to the decree and order of the judge, ſetting down in 
e act the very time and place of writing the ſame. Se- 

ondly, He ought to deliver to the parties, at their eſpe- 

ial requeſt, copies and exemplifications of all ſuch judi- 


3 


. As anotary is a publick perſon, ſo conſequently all Authenticity of 
5 ry , an as 


ſtruments made by him are called publick i 


every court, according to the civil and canon law. And 
biſhop's regiſter eſtabliſhes a perpetual proof and evi- 
ence, when it is found in the biſhop's archives; and 


redit is given not only to the original, but even to an 


thentick copy exemplified. Ayl. Par. 386. 

And one notary publick is ſufficient for the exemplifica- 
on of any act; no matter requiring more than one nota- 
to atteſt it. 1d. 

And the rule of the canon law is, that one notary is 


Wal to the teſtimony of two witneſſes. Gib/. 996. 


ruments ; bie 
nd a judicial regiſter or record made by him, is evidence 


6. By the ſeveral ſtamp acts, the admiſſion of a notary — 


all be upon a treble 40s ſtamp. 
And every notarial act ſhall be on a 28 6d ſtamp, 


Novel difteiſin. 


HE writ of aſſiſe of novel diſſeiſin (noe difſeiſme ) 


lieth, where tenant for life, or tenant in fee ſimple, 


n tail, is diſſeiſed of his lands or tenements, or put 


thereof againſt his will. F. N. B. 408. 


November the fifth. See Holidays. 
Nuncupative will. See Mills. 


122 Oaths. 
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Lawfulneſs of 
an oath, 


Oath ex officio, 


being declared an heretick. Arund. Lind. 297. 


the lords of the council at Whitchall demanded of Pop- 


Oaths. 
I. NF ſhall bring into diſpute the determination: f 


of the church, concerning oaths to be taken in 
the ecclehaſtical or in the temporal courts ; on pain of ; 


As we confeſs that vain and raſh ſwearing is forbidden 
chriſtian men by our lord Jeſus Chriſt, and James his 
apoſtle ; ſo we judge that chriſtian religion doth not pro- 
hibit, but that a man may fivear when the magiſtrate re- 
quireth, in a caufe of faith and charity, fo it be done 
according to the prophet's teaching, in juſtice, judgment, 
and truth. Art. 39. 17 | 

The giving of every oath muſt be warranted by act of 


. 
parliament, or by the common law time out of mind. und: 
2 Int. 1 3: | cau! 

2. The oath ex officio, is an oath whereby any perſon uſe tl 
may be obliged to make any preſentment of any crime or gaink 
offence, or to confeſs or accuſe himſelf or herſelf, of any e 
criminal matter or thing, whereby he or ſhe may be liable aſe tl 
to any cenſure, penalty, or puniſhment whatfoever. {4 F in 

By a canon of archbiſhop Boniface : Laymen fhall H 
compelled by excommunication, if need be, to take an oath 1 ical. 
ſpeak the truth, when enquiry be made by the prelates ani * 

» 


judges eccleſiaſtical, for the correction f fins and exceſſes. 
Lind. 10 


Afterwards, E. 4 J. In the time of the parliament, 1 


i 


ham and Coke chief juſtices, upon motion made by thei 
commons in parliament, in what caſes the ordinary may 
examine any perſon ex officio upon oath. And upon good 
conſideration and view of the books, they anſwered to the 
lords of the council at another day in the council cham 
ber: 1. That the ordinary cannot conſtrain any man 
eccleſiaſtical or temporal, to ſwear generally to anſwer to 
ſuch interrogatories as ſhall be adminiſtred unto him; bull 
ought to deliver to him the articles upon which he is to 
be examined, to the intent that he may know whethell 
he ought by the law to anſwer to them, And ſo is thi 
courſe of the chancery ; the defendant hath a copy of thin 
bill delivered unto him, or otherwiſe he need not to an 
iwer it. 2. That no man, eccleſiaſtical or temporal 
ſhall be examined upon the ſecret thoughts of his hear 
or of his ſecret opinion; but ſomething. ought to be o 
jected” againſt him, which he hath ſpoken or done 
3- That no layman may be examined ex officio, except i 
— oh 


Daths. 


Wo. cauſes (matrimonial and teſtamentary); and that was 
rounded upon great reaſon: for laymen for the moſt 
are not lettered, wherefore they may eaſily be in- 


inations egled and intrapped, and principally in hereſies and er- 
taken in brs. . 12 Co. 26. g 
pain of Again, H. 13 J. Digbton and Halt's caſe. They were 


mmitted by the high commiſioners, bocauſe they refu- 
d to take the oath ex fie; whereupon an habeas cor- 
us being awarded, it was returned, that they were com- 
inced, decauſe they being convented for ſlandrous words, 
inſt the book of common prayer and the government 
che church, and being tendred the oath: to be examin- 
upon theſe cauſes, they refuſed, and were therefore 
ommitted. And after three terms deliberation, the court 
y Wow cave their reſolution, that they ought to be delivered. 
F and. . und the reaſun thereof Coke chief juſtice declared to be, 
ecauſe this examination is made to cauſe them to ac- 
uſe themſelyes of the breach of a penal law; which is 
gainſt law, for they ought to proceed againſt them by 
itneſſes, and not inforce them to take an oath to ac- 
iſe themſelves. Cre. Ja. 388. | 
Finally, by the ſtatute of 13 C. 2. c. 12. it is enacted, 


of any 
de liable 


at, it all not be lawful for any perſon, | exerciſing eccleſi- 
2 l juriſdictian, to nhl 75 l to any 32 4255 
lates ander, the 29th uſually called the oath ex officio, of ahy other 
| exceſſes, A th, whereby ſuch perſon to wham the ſame is tendred or ad- 

e, may be charged or compelled to confeſs, or ac- 
lament %, er fo purge bim or herſelf of any criminal matter 
of Pop- bing, whereby he or ſhe may be liable to cenſure or pu- 


Pnent. 


e by the Bur | 
ary may ut in other caſes, . here the courſe of the ecoleſiaſti- 
on good} Courts hath been, to receive anſwers upon oath, they 
d to the fill receive them; And therefore in the caſe of 
1 chan and Brown, T. 31 C. 2. where a ſuit was for pay- 


nt of the proportion aſſeſſed towards the repair of the 


aiwer ta urch, the defendant offering to give in his anſwer, but 
im; but * upon oath, prayed” a prohibition, becauſe it was re- 
he is to ſed. f The court, after hearing arguments, denied the 
whet he tbition ; for they! ſaid; it was no more than the 
ſo is the cer) did to make defendants anfwer upon oath in 
y of than h like cafes; / Git 10Tr. 1 Ventr. 339. 

»t to ana And ſome years before” that in the caſe of Goulſon and 
empor anright,” it was held by the court, that if articles er 
is hear are exhibited in the ſpiritual court for matters cri- 


mal, and the party is required to anfwer upon oath, he 


» be ob | arty | t u 
r don have a prohibition; bud if it be a cvil- matter, he 
xcept \_ B 3 cannet 
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* N = 
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Oaths. 
cannot do ſo, for then he is bound to anſwer. Gb. 
1011. 1 Sid. 374. | "1% 

3- The oath of calumny was required by. the Roman 
laws, of all perſons engaged in any lawſuit, obliging both 
plaintiffs and defendants, at the be inning of the cauſe, 
to ſwear that their demands and their defences were ſin- 
cere and upright, without any intention to give un- 
neceſſary trouble, or to uſe quirks and cavils. 1 Domat 
439. e 

And by a legatine conſtitution of Otho it is thus or- 
dained: The oath of calumny, in cauſes eccleſiaſtical and 
civil, for ſpeaking the truth in ſpirituals whereby the + truth 
may be more eaſily diſcovered, and cauſes more ſpeedily de- 
termined, we ordain for the future to be taken in the king- 


dom of England, according to the. canonical and legal ſanc- 


tions; | the cuſtom obtained to the contrary notwith/tanding. 
Athon. 60. k #1 | 


The oath of calumny} Which oath was this:“ You ſhall 
« ſwear, That you believe the cauſe you move is juſt : 


„That you will not deny any thing you believe is truth, 


« when you are aſked of it: That you will not (to your 
„ knowledge) uſe any falſe proof: That you will not 
«© out of fraud requeſt any delay, ſo as to protract the 
« ſuit ; That you have not given or vromiſed any thing, 
neither will give or promiſe any thing, in order to ob- 
<« tain the vie 

&« the laws and the canons do permit: So help you God.“ 
Conſet 91. | . 


Of calumny ] Jusjurandum calumniz ; ſc. vitandz : for 
the avoiding of calumny. © Athon 60. | 

To be taken] And this both by the plaintiff and the 
defendant. hich if they ſhall refuſe reſpectively, the 


plaintiff in ſuch caſe ſhall loſe his cauſe, and the defen- 
dant ſhall be taken as having confeſſed, Athon,bo. 


The cuſtom obtained to the contrary. notwithſtanding ] By 


this it appeareth that by the cuſtom of the realm of Eng- 41 . 


land, the oath of calumny was not to be adminiſtred. 
Nevertheleſs this cuſtom was not ſo general as in this 


canon is alledged, The caſe was thus: Laymen were free 1 | 


by the cuſtom of the realm from taking of that oath, 


unleſs it were in cauſes matrimonial and teſtamentary; and 


in thoſe two caſes, the eccleſiaſtical judge might examine 
the parties upon their oath, becauſe contracts of matrimo- 
ny, and the eſtates of the dead, are many times ſecret, 

. and 


ory, except to ſuch perſons, to whom . 


Daths;: 
* 


Gibſ. nad do not concern the ſhame and infamy of the party, 
WE: adultery, incontinency, ſimony, hereſy and ſuch like. 
Loman nd this appeareth by two writs in the regiſter, di- 
> both WW: cd to the ſheriff, to prohibit the ordinaries from 
cauſe, alling laymen to that oath. againſt their wills, ex- 
re ſin- ept in thoſe two caſes. 2 1. 657. 12 Co. 26. Gihh. 
e un- OLI. ; TW. nan 81 „5 hb 5 ; 
Domat But this cuſtom extended not to thoſe of the clergy, 
Put to lay people only; for that they of the clergy, being 
US or- preſumed to be learned men, were better able to take the 
al and Math of calumny. 2 Inf. 657. 10 | hes 
truth But if, in a penal law, the juriſdiction of the ordinary 
ly de- be ſaved, as by 1 Eliz. for hearing of maſles, or by 13 
| king- I. for uſury, or the like, neither clerk nor layman. . ſhall 
ſanc- be. compelled to take the oath. of calumny; becauſe it 
mding, nay be an evidence againſt him at the common law, 
| pon the penal ſtatute. 2 f. 657. 12 Co. 27. 
u ſhall This oath had long continuance in the eccleſiaſtical 
+1} - ourt: and it had the warrant of an act of parliament, 
8 in 2 H. 4. c. 15. whereby it was enacted, that dioceſans 
an proceed according to the. cauonical ſanctians; which act 
I as repealed by 25 H. 8. c. 24. but was revived in th 
ill not A 2 p 8 
1 the eign of queen Mary, and then all, the martyrs who were 
thin Wurnt were examined upon their oaths; and then again 
hs 2 Wy the 1 Eliz. c. 1. it was finally repealed. And the mat- 
ISA xr touching this oath at this day ſtandetk thus: It is 
God.“ onfeſſed, as well by the ſaid proyincial conſtitution of 
; ho, as by the regiſter, that, the ſaid conſtitution was 
gainſt the cuſtom of the realm: and no cuſtom of the, 
> : for alm can be taken away by a canon. of the church, but 
pnly by act of parliament; and eſpecially in caſe of an 
ath, which is ſo ſacred a thing, and which generall 
ad the as 8 Se Y 
the oncerneth all the nobility, gentry, and commonalty of 
. 1. he realm of both ſexes ; And by the ſtatute, of the 25 
eren; g 8. , 19. no canon againſt the king's: prerogative, 
| he law, ſtatutes, or cuſtom..of the realm is of force z 
J By hich is but declaratory of the common law, 2 I. 658, 
Eng- 2 Co. 29. | | | 
iſtred. o that the reſult of the matter, upon theſe premiſſes, 
1 this ill be this: So far as this conſtitution was againſt the 
re free uſtom of the realm, it is of no avail : So far as it is 
t oath, arranted by the cuſtom, it is ſtill of force; and conſe- 
and uently extendeth to the clergy, and to laymen in caſes 
amine atrimonial and teſtamentary, and alſo to perſons. who 
trimo- the ſaid oath voluntarily, and not by compulſion, 
ſecret, | | | 
and A For 


- al 


8 


The voluntary 


or deciſive oath, 


Oath of truth. 


Oath ef malice, 


$2pplNory oath, 


Daths. 


For the writs in the regiſter do only require, that lay- 
men be not compelled to anſwer. againſt their will; ſo that 
if any aſſent to it, and take it without exception, this 


ſtandeth with law. 12 Co. 27 

4. The voluntary or deciſtve oath, is given by one 
party to the other, when one of the litigants, not being 
able to prove his charge, offers to ſtand or fall by the 
oath of his adverſary; which the adverſary is bound 
to accept, or to make the fame propoſal back again, 
otherwiſe the whole ſhall be taken as confelled by him. 
IPod, Civ. L. 314. | 

And this ſeemeth to have ſome foundation in the com- 
mon law, in what is called waging of lau; which is a 
privilege that the law giveth to a man, by his own oath 
to free himſelf, in an action of debt upon a ſimple con- 
tract. 1 Int. 155, 157. 2 tft. 45. 

But this oath, in the eccleſiaſtical courts, is now ob- 
ſdlete, and out of uſe. 1 Ong. 176. 


5. The oath of truth, is when the plaintiff or defen- | 


dant is fworn upon the libel or allegation, to make a true 
anſwer of his knowledge as to his own fact, and of his 
belief of the fact of others. This differs from the for. 
mer, for it is not deciſiye; and the plaintiff or defendant 
may proceed to other. proofs, or prove the contrary to what 
is fworn. Word. Civ. L. 314. 


6. The oath of malice, is when the party proponent 3 
ſwears, that he doth not propoſe ſuch a matter or allega- 
tion, out of malice, or with an intent unneceſſarily to 


protract the cauſe. 1 Ought. 158. 


And this oath may be adminiſtred at any time during lf 
the fuit, at the judge's diſcretion, whether the parties con- 


ſent to it or not. IA. 


7. The neceſſary or ſuppletory oath, is given by the judge Mm 
to the — defendant, upon half proof already — 4 1 


- _ * 


** — err. ay 
e 


* * 8 


was... + 
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This being joined to the half proof ſippliet, and gives 1 3 
fufficient power to the judge to condemn or abſolve. It 


is called the necgſſary oath, becauſe it is given out of ne- 
ceſſity, at the inſtance of the party, whether the other 


party will conſent to it or not. But when the judge doth 


adtniniſter it, he ought firſt to be ſatisfied, that there is 
an half proof already made, by one unexceptionable wit- 
neſs, or by ſome other ſort of proof, If the cauſe 
is of an high nature, and there is a temptation to 
perjury ; or if it is a criminal cauſe ; or if more witneſſes 
might be produced to the fame fact; then this oath can« 


not take place. Mood Civ. L. 314. Ahl. Par. 391. 
2 | Before 


Ie com- 
ch is a 
n oath 
le con- 


ow ob- 


defen- | 


e a true 
of his 
he for. 
fendant 
to what 


ponent 


allega- 


xrily to 


LG, as — we 8 N 
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during 
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could be. a witneſs in his own cauſe. 


in the temporal courts in any caſe but that of a robbery, 


d gives 
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of ne- 
e other 
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itneſſes 


th cans 


Before 


Daths. 


Before the delegates at ſerjeants Inn, Jan. 22. 1717. 
Williams: and Lady Bridget The queſtion below 
was, whether Mr Williams was married to the lady Bridget 
Oftorne; the miniſter who performed the ceremony, ha- 
ving formerly confeſſed it extrajudicially, but now deny- 
ing it upon oath. So that there being variety of evidence 
on both ſides, the judge upon _— the cauſe requi- 
red, according to the method of eceleſiaſtical courts, the 
oath of the party, which the civilians term the ſupple- 
tory oath, that he was really married as he ſuppoſeth in 
his libel and articles. The accepting this oath (as was 
agreed oh both ſides) is diſcretionary in the judge, and 
is only uſed where there is but what the civilians eſteem 
2 ſemiplena probatio ; for if there be full proof, it is ne- 
ver required; and if the evidence doth not amount to a 
half proof, it is never granted, becauſe this oath is not 
evidence ſtrictly ſpeaking, but only confirmation of evi- 
dence; and if that evidence doth not amount to a half 
proof, a confirmation of it by the party's own oath will 
not alter the caſe. Upon admitting the party to his ſup- 
pletory oath, the lady appeals ,to the delegates. So that 
the queſtion now was not upon the merits, whether there 
really was a rage or not, but only upon the courſe 
of the eccleſiaſtical courts, whether the judge in this 
caſe ought to have admitted Mr. Williams to his ſupple- 
tory oath, as a perſon that had made an half proof of 
that which he was then to confirm. The queſtions be- 
fore the delegates were two : Firſt, whether the ſupple- 
tory oath ought to be adminiſtred in any caſe to inforce 
a half proof: And, ſecondly, admitting it might, whe- 
ther the evidence in this caſe amounted to a half proof, 
ſo as to intitle Mr. Williams to pray that bis ſuppletory 
oath might be received. As to the firſt, it was argued to 
be againſt all the rules of the common law, that a man 
It is not allowed 


Which being preſumed to be ſecret, the party is admitted 
to be a witneſs for himſelf, In the temporal courts no 
man can be examined that has any intereſt, tho“ he be 
No party to the ſuit. On the other fide many authorities 
and precedents were cited out of the civil law, to prove 


chis practice of allowing a ſuppletory oath. And there- 


fore the court held, that by the canon and civil law, the 
party agent, making a half proof, was intitled to pray 
that his ſuppletory oath might be received: And tho! it 
be againſt the rules of the common law, yet this be- 
ing 


9 


10 
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ing a cauſe of eccleſiaſtical cognizance, the civil and not 
the common law is to be the meaſure of their proceed- 
ings ; and therefore this practice being agreeable to the 
Civil law, is well warranted in all cafes where the civil 
law is the rule, and the excrciſe of it lies in the diſcre- 
tion of the judge. Secondly, It being therefore eſtabliſh- 
ed, that a perſon making half proof is intitled to his oath, 
the next queſtion was, what is, according to the notion 
of the civilians and canoniſts, a half proof. With them 
it was argued on the behalf of the lady, that nothing is 
eſteemed as a full proof, unleſs there be two poſitive 
unexceptionable witneſſes to the very matter of fact, as 
to the marriage; that a half proof, which is the next 
degree of evidence, is what is affirmed, by the oath of one 
witneſs as to the principal fact, and confirmed by con- 
current circumſtances : It muſt be by one witneſs ; it muſt 
be evidence that concludes neceſſarily, and not by pre- 
ſumption ; there muſt be no preſumption to encounter it 
and the witneſs muſt be of good repute : That matrimo- 
nial cauſes require the greateſt certainty 3 and where that 
is the ſole queſtion, the proof ought to be fuller, than 
where it comes in by incident, as on granting adminiſtra- 
tion. To this it was anſwered on the other ſide, that 
half proof implies no more than what the: common lawyers 
call preſumptive evidence; and that is properly called 
preſumptive evidence, which hath no one poſitive witneſs 
to ſupport it, but relies only on the ſtrength of circum- 
ſtances. And when there is one witneſs, who depoſeth 
directly to the principal fact, this immediately ceaſeth to 
bear the name of preſumption, and aſſumes that of poſi- 
tive evidence. And that which in the temporal courts 
paſſeth for poſitive evidence, is the ſame degree of evi- 
dence with the full proof of the canoniſts and civilians. 
The ſuppletory oath doth ex vi termini import, that there 
has been no one poſitive witneſs to the principal fact; and 
he that demands to be admitted to take his oath, doth there- 
by admit that he hath produced no concluſive evidence to 
the point in iſſue, and therefore the party himſelf ſupplies 
the place of the witneſs. There is no fixing the bounds of 
an half proof; for in many caſes circumſtances may over- 
bear poſitive evidence: and then if thoſe circumſtances 
ſhould not be eſteemed to amount to an half proof, 
when the poſitive evidence would exceed it; that would 
be to overthrow the poſitive evidence, by that which is 
not ſo ſtrong. Half proof therefore they concluded to be, 
that degree of evidence which would incline a reaſonable 

| | man 
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man to either ſide of the queſtion; and implies in the no- 
tion of it, that a poſitive witneſs hath not depoſed to the 


principal fact. And in this caſe, tho” there was no poſi- 


tive concluſive evidence, but only ſuch as depended on 
circumſtances, as confeſſions, and letters, and unuſual 
familiarities, yet the court thought it amounted to an 
half proof, and conſequently that the dean of the arches 
had done right, in admitting Mr. Williams to his ſupple- 
tory oath : And therefore they diſmiſſed the appeal, with 
1501 coſts, Str, 80, F? 

The party praying this oath, muſt exhibit a ſchedule 
ingroſſed, with his hand to it, wherein is written ſo much 
as is proved more than half proof, or half proof; and 
muſt take his oath to ſpeak the truth of his own certain 


knowledge. 1 Ought, 177. 


8. By the ancient canon law, a proctor having a ſpe- Oath inanimam 


cial proxy, may take the oath of calumny, and may ſwear demini. 


Mood 


in animam domini; upon the ſoul of his client. 
Civ. L. 298. ; 

But by Can. 132. It is ordained, that foraſmuch as in 
the probate of teſtament and ſuits for adminiſtration of 
the goods of perſons dying inteſtate, the oath uſually 
taken by proctors of courts, In animam conftituentis, is 
found to be inconvenient ; therefore from henceforth 
every executor, or ſuitor for adminiſtration, ſhall perſon- 
ally repair to the judge in that behalf, or his ſurrogate, 
and in his own perſon (and not by proctor) take the oath 
accuſtomed in theſe caſes. 


* 


9. The oath in litem, or of damages, is that by which Oath of da- 
the plaintiff eſtimates the damages in the loſs of any thing; mages. 


and which the judge may allow or moderate, ood Civ. 
I. 314. 


1 10. The oath of expences and co/ts, is where the litigant Oath of cofts, 
XX (which gained the ſentence or decree), upon the taxing 


of coſts, affirms upon his oath that theſe charges were 
neceſſarily expended by him in the proſecution of his ſuit, 
Nod Civ. L. 314. 


All theſe oaths are unknown to the common law, but 
they are all uſed in the courts governed by the civil or 
canon law. Nood Civ. L. 314. 
But they are only made ok of in civil cauſes, and can- 
not be properly applied to criminal. Mood Civ. L. 333. 
Butſthe oath next following regardeth only criminal caſes: 
That is to ſay, 

11. The 


12 


Onth of purga - 
tion. 


Other onthe of 
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11. The oath of purgatim; which oath was admini- 
ſtred where the defendant was ſuſpected to be guilty ; and 
if he ſwore that he was innocent, and produced honeft 
men for his compurgators, he was to be diſcharged. If 
he could not bring ſuch compurgators, to ſwear that they 
alfo believed him innecent, he was eſteemed as convicted 
of fiich crime. Mod Crv. L. 332. 

But by the aforeſaid act of tlie 13 C. 2. c. 12. It ſhall 
not be lawful for any perſon exereiſing eccleſiaſtical juriſ- 
diction, to tender or adminiſter to any perſon, any oath 
whereby ſuch perſon to whom: the fame is tendred or ad- 
miniſtred, may be charged or compelled to confeſs, or 
accuſe, or to purge him or herſelf of any criminal matter 
or thing, whereby he or ſhe may be liable to cenſure or 
puniſhment, 

12. Beſides the above reetted, there are alſo divers other 


vie in the courts! the of uſe in the courts: As, the oath of the proctor, 


©ath of allegi- 


Oath of ſupre- 
Macy. 


Oath of abjura- 


that he hath not queſtioned the witnefles ; the oath of the 
proctor, concerning his bill of coſts ; the oath of the par- 
ty, for the obtaining of abſolution, that he will ſtand to 
the law, and obey the commands of the church; the oath 
of the party, on his being admitted in forma pauperis; 
the oath of the party, concerning matter newly come to 
His knowledge; the oath of the party, that he believes he 
can prove the matter alledged; the oath of a creditor, 
concerning his debt ; the oath of an executor, adminiſtra- 
tor, accountant, churchwardens, queſtmen, curates, 
preachers, ſchoolmaſters, phyſicians, - ſurgeons, midwives, 
and other ſuch like, 1 Ought. 176. 

13. The oath of allegiance is very ancient : and by the 
common law, every freeman at his age of twelve years 
was required, in the leet (if he were in any leet), or in 
the tourn (if he were not in any leet), to take the oath 
of allegiance. 2 Ius. 73. 

But the clergy, not being bound to attend at the tourn 
or leet, were conſequently ſo far exempted from taking 
this oath of allegiance, 2 Inft. 121. 1 H. H. 64. 

But they were bound nevertheleſs to do homage to the 
1 for the lands held of him in right of the church. 
r H. H. 7r, 72. 

14. The oath of ſupremacy came in after the reforma- 
tion, in conſequence of aboliſhing the papal authority. 
— this oath all clergymen eſpecially were bound ts 
take. 8 0 

15. The oath of abjuration came in after the revolu- 
tion; received ſome alterations in the firſt year of queen 

Anne; 
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Anne; and again in the firſt year of king George the 
firſt ; and finally in the ſicth year of king George the 
third. And this oath, together with the oaths of allegi- 
ance and ſupremacy, all clergymen as well as others are 
bound to take, on their being promoted to offices, 


16. In all caſes whereia by any act of parliament an Oaths of qua» 
oath ſhall be allowed, authorized, or required, the ſo- kers. 


lemn affirmation or declaration of any of the people called 
quakers ſhall be allowed inſtead of ſuch oath, altho' no 
particular or expreſs proviſion be made for that purpoſe in 
ſuch at. 22 G. 2. c. 46. / 36. 

And if any perſon making ſuch affirmation or declara- 
tion, ſball be lawfully convicted of having wilfully, falſly, 
and corruptly affirmed or declared any matter or thing, 
which if the ſame had been depoſed upon oath in the 
uſual form, would have amounted* to wilful and corrupt 
perjury ; he ſhall ſuffer as in caſes of perjury. 4d, . 

But no quaker by virtue hercof ſhall be qualified or 
permitted to give evidence in any criminal caſes, or to 
ſerve on juries, or to bear any office or place of profit in 
the government. /. 37. 

17. By the 22 


of Unitas fratrum, or the united brethren, which church 
was formerly ſettled in Moravis and Bohemia, and are 
now in Pruſſia, Poland, Sileſia, Luſatia, Germany, the 
United provinces, and alſo in his majeſty's dominions, who 
ſhall be required to take an oath, ſhall be allowed inſtead 
of fuch oath to make their ſolemn affirmation : But this 
not to qualify them to give evidence in a criminal cauſe, 
or to ſerve on juries. 


18. Such oaths ought to be impoſed on heathens and Of iafels or 
jews, which they allow to be obligatory. Mood Civ. L. Aliens. 


I 3. 

a Thus a Jew is to be ſworn upon the old teſtament ; 
and perjury upon the ſtatute may be aſſigned upon this 
oath. 2 Keb. 314. 

And when fon take the bath of abjuration, the word 
[on the my faith of a chriſtian] ſhall be omitted. 10 G. 
c. 4. / 18. 

Thus alſo Mahometans ſhall be ſworn upon the Koran. 
Str, 1104. 

In the caſe of Omichund and Barker, H. 18 G. 2. a 
commiſſion iſſued out of chancery, to take the anſwer of 
Omichund the defendant, and the depoſitions of ſeveral 
witneſſes, who were heathens of the Grnton religion, in 
| their 


| « 2. c. 30. Every perſon being a mem- Of the morari- 
ber of the proteſtant epiſcopal church, known by the name *. 


Oaths and decla- 


rations to quali- 


fy for offices, 


Oaths. 
their own country manner, at Calcutta in the Eaft-Indies 5 
and the commiſſion being executed and returned, the de- 
poſitions were allowed to be read in the court of chancery, 
by lord Hardwicke, aſſiſted by the two lords chief juſtices 
and the lord chief baron. The manner of taking which 
oath was thus: There were three bramins or prieſts pre- 
ſent, and the oath being interpreted to each witneſs, the 
witneſs touched the feet of one of the bramins, and two 
being bramins or prieſts did touch his hand. 2 Abr. Eg. 
C 397- e 

At the rebel aſſizes at Carliſle, in the year 1745, many 
of the Scotch witneſſes refuſing to be ſworn otherwiſe 
than in their own country manner; the judges ſo far ſub- 
mitted, as to allow them to be ſworn after the Scotch 
manner for finding the bills by the grand jury, but did 
not admit it upon the trials. | 

19. By the 25 C. 2. c. 2. Every perſon who ſhall be 
admitted into any office civil or military, or ſhall receive 
any pay by reaſon of any patent or grant from the king, 
or ſhall have any command or place of truſt in England 
or in the navy, or ſhall have any ſervice or employment 
in the king's houſhold, ſhall within three months after 
his admiſſion receive the ſacrament according to the uſage 
of the church of England, in ſome publick church on the 
lord's day, immediately after divine ſervice and fermon : 
And in the court where he takes the oaths (as hereunder 
mentioned) he ſhall firſt deliver a certificate of ſuch his 
receiving the ſacrament, under the hands of the miniſter 
and churchwarden, and ſhall then make proof of the truth 
thereof by two witneſſes on oath. And they ſhall alſo, 
when they take the ſaid oaths, make and ſubſcribe the 
declaration againſt tranſubſtantiation. .. 2, 3, 9. 


An office civil or military] Eccleſiaſtical offices do not 
ſeem to be included within this deſcription ; and conſe- 
quently it ſeemeth not requiſite for clergymen, in qualify- 
ing for eccleſiaſtical offices, to produce any certificate of 
their having received the ſacrament, nor to make or ſub- 
ſcribe the declaration againſt tranſubſtantiation. But 
they are to take the oaths in like manner as civil officers, 
by the 1 G. ff. 2. c. 13. which enacteth as follows: 
| Every perſon who ſhall be admitted into any office civil 
or military ; or ſhall receive any pay by reaſon of any pa- 
tent or grant from the king ; or ſhall . any command 
or place of truſt in England, or in the navy; or ſhall have 
any ſervice or employment in the king's houſhold ; all 
eccleſiaſtical 


Daths. 
eccleſiaſtical perſons ; heads and members of colleges, be- 
ing of the foundation, or having any exhibition, of eigh- 


teen years of age; and all perſons teaching pupils; ſchool- 
maſters and uſhers; preachers and teachers of ſeparate 


congregations, ——ſhall (within fix kalendar months after 
ſuch admiſſion, 9 G. 2. c. 26. / 3.) take and ſubſcribe 
the oaths of allegiance, ſypremacy, and abjuration, in 
one of the courts at Weſtminſter, or at the general or 
quarter ſeſſions. . 2. And this to be between the hours 
of nine and twelve in the forenoon, and no other. 25 C. 
2, c. .. 2. 
82 this not to extend to churchwardens, nor ta any 
like inferior civil office. 1 GA 2. c 13. /. 20. | 
And every perſon making default herein, ſhall be in- 
capable to hold his office: and if he ſhall execute his 
office, after the time expired, he ſhall, upon conviction, 
be diſabled to ſue in any action, or to be guardian, or 
executor, or adminiſtrator, or capable of any legacy or 
deed of gift, or to bear any office, or vote at an election 
for members of parliament, and ſhall forfeit 5ool to him 
who ſhall ſue. 1 G. „. 2. c. 13. /. 8. 
But generally there is an indemnifying clauſe in ſome 
28 of parliament every two or three years, on condition 
that the perſons qualify within the time therein pre- 
ſcribed. 
In like manner by the 20 G. 2. c. 48. perſons who had 
omitted to ſubſcribe the declaration againſt popery, of the 
30 C. 2. were indemnihed, if they ſubſcribed on or before 
Dec. 1. 1747. 
And perſons forfeiting their office may take a new grant 
thereof, on their taking the oaths, and conforming ; pro- 
vided it was not filled up before. 1 G. ff. 2. 13. / 14. 
| In the univerſities; where perſons ſhall not take the 
ZXFoaths; or ſhall not produce a certificate thereof, to be re- 
ei tred in their proper college, and others be not elected 
n their places within twelve months, the king ſhall ap- 
ovoint and nominate, 1 G. A. 2. c. 13. / 12, 13. 


his: 
[ A: B. do fincerely promiſe and ſwear, that I will be faith- 
, and bear true allegiance to his majeſiy king George: $2 
Welp me god. | 

The oath. of ſupremacy by the ſame ſtatute : 

1 A. B. do ſwear, that I ds from my heart abhor, deteſt, 
% abjure,. as impious and heretical, that damnable dsArine 
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or „W ed ar 
1 by their Taj, 8 whatſoever. 4 ſi 
do declare, that no foreign prince, perſon, | prelate, ſlate, or 
Fotentate, hath or ought to have any juriſdiction, power, ſupe- i 
riority, pre-eminence, or 2 ecclefiaſtical or ſpiritual; i 
within this realm : So help me 

The oath of abjuration, x the 6 G. 3. c. 53. 

T A. B. do truly and ſincerely eee profe ſs, tefti ” 4 
and declare in my conſcience, before god and the warld, that our 4 | 
ſovereign lord king George is lawful and rightful king of thi; $ 
realm, and all other his majefly's dominions thereuuto belonging. i 
Ang 1 do ſolemnly and ſincerely declare, that I do believe in my 
conſcience, that not any 4g the deſcendants of the perſon who iÞ 
pretended to be prince 0 Pa ren the FA of the late king 1 
James the ſecond, and ſince bis deceaſe pretended to be, ani 
took upon himſelf he file and title of king of England, by te 
name of Fames the third, or of Scotland, by the name of James i 
the eighth, or the flile and title of king of Great Britain, hath 
any right or title whatſoever to the crown of this realm, or any | 
ether the daminions thereunta belonging: And J ds renounce, 
refuſe, and abjure any allegiance or obedience to any of them. 

nd I do ſwear, that I will bear faith and true allegiance te 1 ; 
his majeſty king George, and him will defend, to the utmoſt of Wi 
my power, againſt all traiterous conſpiracies and attemps what- Vn 
ſoever, which ſhall be made againſt his perſon, crown, or 5 
dignity, And I will do my utmo mf endeavour, 10 diſcloſe and 
make known, to his majeſty and bis ſucceſſors, all treaſons and A 
traiterous conſpiracies, which I ſhall know to be againſt him, 7 
or any of them. And I do faithfully promiſe, to tbe ume of | Y 
my power, to fupport, maintain, and defend the ſucceſſion of 4A 
the crown againſi the deſcendants of the ſaid Fames, and again 
all other perſons whatſoever ; which ſucceſſion, by an act, inti- 
tuled, An act for the further limitation of the crown, and 
better ſecuring the rights and liberties of the ſubject, is aud 


Hands limited to the princeſs Sophia, eleftoreſs and dutcheſs dow- Mi * = 
ager of Hanover, and the heirs of her body, being proteſtants. 2 bn ; 
And all theſe things I do plainly and ſincerely acknow e and 4 I "4 
fear, according to theſe expreſs words by me ſpoken, and ac- . 
cording to the plain and common ſenſe and COTS of the I «A 
ſame words, without any equivecation, mental evaſion, or fe- 7 — 
.cret reſervation whatſoever. And I do make this —_—_— X 7 
cknowledgment, abjuration, renunciation, and promiſe, hear- % þ * 
ys 2 and truly, 1 the true faith of a chriſtian : cereh 


So help me god. 
The — againſt tranſubſtantiation, by the 2 | 
C. 2, c. 2. is this: 
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1 A. B. de declare, that I do believe, that there is not any 
anſub/tantiation in the ſacrament of the lord's fatter, or in 


e elements of bread and wine, at or after the conſecration 


hereof by any perſon whatſoever. 
| ms eptene wa popery, by the 30 C. 2. fl. 2. 
, 1, is as follows: 

I A. B. de folemnly and ſincerely, in the preſence of god, 
rofeſs, teflify, and declare, that I do believe, that in the ſa- 
rament of the lord's ſupper there is not any tranſubſtantiation 

the elements of bread and wine into the body and blood of 
hrift, at or 2 the conſecration thereof by any perſon what- 


„ver: And that the invocation, or adoration of the virgin 
on who ll 


= 


ary, or any other ſaint, and the ſacrifice of the maſs, as 
hey are now uſed in the church of Rome, are ſuperſlitious and 
delatrous : And I do ſolemnly in the preſence of god profeſs, 
eftify, and declare, that I do make this declaration, and every 
art thereof, in the plain and ordinary ſenſe 4 the words read 
nto me, as they are commonly underſtood by Engliſh proteſtants, 
ithout any evaſion, equi vacation, or mental reſervation what- 


nounce, ¶ ever, and without any diſpenſation already granted me for 


f them. 


ance t» 


r <quivocation, 


on, inſtead of an oath, is this: 


s purpoſe by the pope, or any other authority or perſon what- 
ver, or without any hope of any ſuch diſpenſation from any 
"* erſon or authority whatſoever, or without thinking that I am 


can be acquitted 1 god or man, or abſolved of this decla- 


ion, or any part thereof, alths' the pope, or any other perſan 


r perſons, or power whatſoever, ſhall diſpenſe with or ann 


1 e /ame, or declare that it was null and void from the beg iu- 


ng. 

Or without any hope of In, or without thinking 
at Tam or can be acquitted c.] By this disjunctive [or ] 
re twice occurring, this declaration ſeemeth to be ren- 
ed ſomewhat looſe and unconnected, and leaveth ſcope 
The word [and] ſeemeth to have been 
tended, and would render the declaration more compact. 


21. By the 8 G. c. 6. The quakers ſolemn affirma- 


IA. B. do ſolemnly, ſincerely, and truly declare and affirm. 
By the ſame act, inſtead of the oaths of allegiance and 
premacy, quakers ſhall be allowed to make the following 
claration of fidelity : 


KW 1 A. B. do ſolemnly and ſincerely promiſe and declare, that I 
be true and faithful to king George; and do ſelemnly, 


cerely, and truly profeſs, teſtify and declare, that J ds fren 


ert abhor, dete, and renzunce, as impious and heretical, 


For. III. | * 


that 
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Forms of cus. 
k:rs affi mations 
and declaratiuns. 


Paths. 


that wicked dicrine and poſition, that princes excommunicated 
or deprived hy the pope, or any authority of the fee of Rome, 
may be depoſed or murdered by their ſubjetts, or any other 


whatſoever, And I ds declare that m1 foreign prince, perſon, 


prelate, ſlate or potentate, hath or ought to have, any power, 
furiſdiction, ſuperiority, preheminence, or authority, eccleſiaſti- 
cal or ſpiritual, within this realm. 

And by the ſame act, they were allowed to take the ef- 
ſect of the abjuration oath, in theſe words: 

J A. B. do folemniy, fincerely, and truly acknowledge, pro- 
eſs, teflify, and declare, that king George is lawful and rigiu- 
ful king of this realm, and of all other his domintons and coun- 
tries thereunto belonging, and I do ſolemnly and ſincerely declare, 
that I do believe the perſon pretended to be the prince of Wales, 
during the life of the late king Fames, and ſince his deceaſe, 
pretending to be, and taking upon himſelſ the file and title of 
king of England, by the name of 1 the third, or of Scot- 
land, by the name of James the eighth, or the ſtile and title of 
king of Great Britain, hath not any right or title whatſoever 
to the crown of this realm, nor any other the domintons there- 
wato helemgiiig; and I de renounce and refuſe any allegiance or 
obedience to him. And I ds ſolemnly promiſe, that I will be 
true and fathful, and bear true allegiance to king George, 
and to him- will be faithful againſt all traiterous conſpiracies 
and attempts whatſoever, which ſhall be made againſt his per- 
fon, crown, or dignity. And I will do my beſt endeavour t1 
diſcloſe and make known to king George, and his ſucceſſors, all 
treaſons and traiterous conſpiracies, which I ſball know to be 
againſt bim, or any of them. And I will be true and faithful 
to the ſucceſſion of the crown againſt him the ſaid James, and 
all other perſons whatſoever, as the ſame is and ſtands ſettled 
by an att, intituled, Art act declaring the rights and liber- 
tics of the ſubject, and ſettling the ſucceſſion of the crown, 
to the late queen Anne, and the heirs of her body, being pro- 
teſtants; and as the ſame, by one other act, intituled, An act 
for the further limitation of the crown, and better ſecuring 
the rights and liberties of the ſubject, is and flands ſettled 
and intailed, after the deceaſe of the ſaid late queen ; and for 
default of iſſue of the ſaid late queen, to the late princeſs Sophia, 


eleftoreſs and dutcheſs dowager of Hanover, and the heirs of 


her body, being proteſlants. And all theſe things J do plainly 
and ſincerely acknowledge, promiſe, and declare, according to 
theſe expreſs words by me ſpoken, and according to the plain and 
common ſenſe and underſtanding of the ſame words witbout any 
equtvocation, mental evaſion or ſecret 1 eſervation whatſoever. 
1 


„ K & £ We 


W „ „ „ vv 


Oaths. 
And I do make this recognition, acknowledgment, renunciation, 
and promiſe, heartily, willingly, and truly. 

Since the death of the late pretender, who aſſumed the 
title of king of England by the name of James the third, 
it is abſurd to renounce the ſame perſon being dead ; and 
therefore the aforeſaid act of the 6 G. 3. c. 53. altered the 
form of the oath of abjuration, ſo as to abjure the deſcen- 
dents of the ſaid James. But no proviſion is made for 
altering in like manner the quakers form, of renunciation. 

The quakers profeſſion of their belief, by the 1 V. c. 
18. is this: 

TA. B. profeſs faith in god the father, and in Feſus Chrift 
his eternal ſon, the true god, and in the holy ſpirit, one god 
bleſſed for evermore ; and do acknowledge the holy ſcriptures of 
the old and new teſtament to be given by divine inſpiration, 
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22. The affirmation of the Moravians ſhall be in theſe js the Mora- 


words, „ A. B. do declare, in the preſence of almighty 
&© god, the witneſs of the truth of what I ſay.” 22 G. 


2. C. 30. & 


Obit, 


N - obit was an office performed at funerals, when the 

corps was in the church, and before it was buried ; 
which afterwards came to be anniverſary, and then mone 
or lands were given towards the maintenance of a priel 
who ſhould perform this office every year. Nelſ. Tit. 
Obit. d. Par. 395. 


Oblations. See Offerings. 
Obventions. See Offerings. 


Offerings. 


0 FFE RING S, oblations, and obventions are one and 

the ſame thing; tho” obvention is the largeſt word. 
And under theſe are comprehended, not only thoſe ſmall 
cuſtomary ſums commonly paid by every perſon when he 
receives the ſacrament of the lord's ſupper at Eaſter, which 
in many places is by cuſtom 2d from every communi- 
cant, and in London 44d an houſe; but alſo the cuf{o- 


C 2 mary 


Offerings. 


mary payments for marriayes, chriſtnings, churchings, 
and burials. J/atf. c. 52. 

Concerning which, it is enacted by the ſtatute of the 
2 & 3 Ed. 6. c. 13. that all perſons which by the laws or 
cuſtoms of this realm ought to make or pay their offerings, ſhall 
gearly well and truly content and pay the fame to the parſon, 
vicar, proprietor, or their deputies or farmers, of the pariſhes 
where they ſhall dwell or abide ; and that, at fuch four offer- 
ing days, as at any time e within the ſpace of four 
years laſt paſt hath been uſed a 
the ſame ; and in default thereof, to pay for the ſaid offerings 
at eaſter then next following. 

The four offering days are chriſtmaſs, eaſter, whitſun- 
tide, and the feaſt of the dedication of the pariſh church. 
Gibf. 739. 2 

Concerning the offerings at eaſter; it is directed by 
the rubrick at the end of the communion office, that 
yearly at eaſter, every pariſbioner ſhall reckon with the par- 
fon, vicar or curate, or his or their deputy or deputies, and pay 
to them or him all eccliſiaſtical duties, accuſtomably due, then 
at that time ts be paid. 

And it hath been decregd, that eaſter offerings are due 
of common right, and not by cuſtom only. Bunb. 173. 
198. | | 
58 in the caſe of Carthew and Edwards, T. 1749; it 
was decreed by the court of exchequer, that eaſter offer- 
ings were due to the plaintiff of common right, after the 
rate of 2d a head for every perſon in the defendant's fa- 
mily of 16 years of age and upwards, to be paid by the 
defendant, 

Beſides the oblations on the four principal feſtivals, 
there were occaſional oblations upon particular ſervices : 
of which there were ſome free and voluntary, which the 
pariſhioners or others were not bound to perform but ab 
libitum; there were others by cuſtom certain and obliga- 
tory, as thoſe for marriages, chriſtnings, churching of 
women, and burials. Deg. p. 2. c. 23. 

Thole offerings which were free and voluntary are now 
vaniſhed, and are not comprehended within the aforeſaid 
ſtatute; but thoſe that were cuſtomary and certain, 
as for communicants, marriages, chriſtnings, church- 
ing of women, and burials, are confirmed to the 
pariſh prieſts, vicars, and curates of the pariſhes where 
the parties live that ought to pay the ſame. Deg. p. 2. 
c. 23. 

Particularly, 


accuſtomed for the payment of 


Offerings, 


Particularly, at the burial of the dead, it was a cuſtom 
for the ſurviving friends, to offer liberally at the altar, 
for the pious uſe of the prieſt, and the good eſtate of the 
ſoul of the deceaſed. Ken. Par. Ant, Gleſ}. 

And from hence the cuſtom ſtill continueth in many 
places, of beſtowing alms to the poor on the like oc- 
caſions. 

Theſe oblations were anciently due to the parſon of the 
pariſh, that officiated at the mother church or chapel that 
had parochial rites ; but if they were paid to other cha- 
pels that had not any parochial rites, the chaplains there - 
of were accountable for the ſame to the parſon of the mo- 
ther church. God. 427. 

By the ſtatute of circumſpecte agatis, 13 Ed. 1. If a 
*. demand of his pariſhioners oblations due and accuftomed, 

ſuch demand ſhall be made in the ſpiritual court ; in which = 
the ſpiritual judge ſhall have power to take knowledge, natwith- 
flanding the king's prohibition. 

But Sir Simon Degge conceiveth, that an action alſo 
may be formed upon the ſtatute at the common law. 
Deg. P. 2. c. 23- | 

However, it is certain, that by the ſmall tithe act of 
the 7 & 8. c. 6. offerings, oblations, and obventions 
may be recovered before the juſtices of the peace, 


Official. 


O* FICIAL principal is an officer, whoſe office is 
uſually annexed to that of Chancellor ; and is therefore 


treated of under that title, 
There is alſo an official to the archdeacon ; unto whom 
he ſtandeth in the like relation, as the chancellor doth to 


the biſhop. . 


Old Style. See Kalendar. 
Option. See Biſhops. 
Oratory. See Chapel. 


C 3 Owdinal, 
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Onminal. 


RDINAL, ordinale, was that book which ordered 

the manner of performing divine ſervice: and 
ſeemeth to be the ſame which was called the pie or por- 
tuis, and ſometimes portiforium, Lind. 251, 
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Oꝛdinary. 


RDIN AR T, ordinarius (which is a word we 

have received from the civil law), is he who hath 
the proper and regular juriſdiction, as of courſe and of 
common right; in oppoſition to perſons who are extraordi- 
narily appointed. Swinb. 380. 
In ſome acts of parliament we find the biſhop to be 
called ordinary, and ſo he is taken at the common law, 
as having ordinary juriſdiction in cauſes eccleſiaſtical ; al- 
beit in a more general acceptation, the word _— 
ſignifieth any judge authorized to take cognizance 0 
cauſes in his own proper right, as he is a magiſtrate, and 
not by way of deputation or delegation, Ged. 23. 


On dination. 
I. Of the order of prieſls and deacous in the 


church. 

II. Of the form of ordaining prieſts and deacons, 
annexed to the book of common prayer. 

III. Of the time and place for ordination. 


IV. Of the qualification and examination of perſons 
to be ordained. 


. Of Oatbs and ſubſcriptions previous to the ordi - 
nation. | 


VI. Form and manner of erdaining deacons. 
VII. Form 
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VII. Form and manner of ordaining priefts.] 
VIII. Fees for ordination, 
IX. Simoniacal promotion to orders. 


X. General office of deacons. 


XI. General office of prieſta. 
XII. Exbibiting letters of orders. | 
XII. Archbiſbop Wake's directions to the biſt op 


of bis province, in relation to orders, 


I. Of the order of prieſ's and deacons in the church, 


1. HE word prieft is nearly the ſame in all the Origin of the 
chriſtian languages: the Saxon is pres, the Ger- Jaa a and 

man priſter, the Belgie prigſter, the Swediſh pre/?, the 

Gallic, preftre, the Italian prete, the Spaniſh preſte; all 

evidently enough taken from the Greek ng«Buriges. Jun. 

tym. 

An like manner, the word deacon, with little variation, \ 
runneth through all the ſame languages; deduced from 
the Greek Max id. 

2. Art. 35. Orders are not to be accounted for a ſa- Orders not a fa 
crament of the goſpel; as not having the like nature“ “en. 
of ſacraments with baptiſm and the lord's ſupper ; for 
that they have not any viſible ſign or ceremony ordained 
of god. 

4 It is evident unto all n diligently reading the holy Antiquity of 
ſcripture and ancient authors, that from the apoſtles time there _ — 
have been theſe orders of miniſters in Chriſt's church; biſhops, church. 
prieſts and deacons. hich offices were evermore had in ſuch 
reverend eſtimation, thai no man might preſume to. execute 
any of them, except he were firſt called, tried and examined, 
and known to have ſuch qualities as are requiſite for the 
fame ; and alſo by publick prayer with impoſition of hands, 
were approved and admitted thereunty by lawful authority. 

Preface to the forms of conſecration and ordination, 


Biſhops, priefts, and deacons] Beſides theſe, the church 
of Rome hath five others; viz. ſubdeacons, acolyths, exor- 
445 readers, and oftiaries. 1. The ſubdeacon, is he who 

elivereth the veſſels to the deacon, and aſſiſteth him in 
the adminiſtration of the ſacrament of the lord's ſupper. 
2. The acolyth, is he who bears the lighted candle whilſt 
the goſpel is in reading, or whilſt the prieſt conſecrateth 
the hoſt, 3. The exorci/t, is he who adjureth evil ſpirits 

C 4 in 


Form eftablifhed 
in the 2 Ed. 6, 


£Ordination. 


in the name of almighty god to go out of perſons troubled 
therewith, 4. The reader, is he who readeth in the 
church of god, being alſo ordained to this, that he may 
preach the word of god to the people. 5. The 9/fttary, 
is he who keepeth the doors of the church, and tolleth 
the bell. Theſe, tho' ſome of them ancient, were human 
inſtitutions, and ſuch as come not under the limitation 
which immediately precedes, [ from the apoſtles time]; for 
which reaſon, and becauſe they were evidently inſtituted 
for convenience only, and were not immediately concern- 
ed in the ſacred offices of the church, they were laid aſide 
by our firſt reformers. Gil. 99. 


That no man might preſume to execute any of them] And to 
this purpoſe, the rule laid down in the canon law is, 
that if any perſon, not being ordained, ſhall baptize, 
or exerciſe any divine office, he ſhall for his raſhneſs 
be caſt out of the church, and never be ordained. Gib/. 


138. 


Except he were firt called] Accordingly in the ſeveral 
offices, the perſon to be admitted is firſt examined by the 
archbiſhop or biſhop, whether he thinks or is perſuaded 
that he is truly called thereunto, according to the will 
of Chriſt, and the due order of this realm. 


Tried, examined, and kn:wn] By the office of ordination, 
when the archdeacon or his deputy preſenteth unto the bi- 
ſhop the perſons to be ordained, the biſhop ſays, ** Take 
«© heed that the perſons whom you preſent unto us, be 
apt and meet for their learning and godly converſation, 
<< to exerciſe their miniſtry duly to the honour of god 
and the edifying of his church.” To which he an- 
ſwereth, I have enquired of them, and alſo examincd 
„ them, and think them ſo to be.“ 


Impoſition of hands] This was always a diſtinction be- 
tween the three ſuperior, and the five forementioned infe- 
rior orders ; that the firſt were given by impoſition of 
hands, and the ſecond were not. Gi/. 99. 


II. Of the form of ordaining prieſts and deacons, an- 
nexed to the book of common prayer, 


1. In the liturgy eſtabliſhed in the ſecond year of king 


Edward the ſixth, there was alſo a form of conſecrating 


and ordaining of biſhops, prieſts and deacons; not much 
differing from the preſent form. 


2. After- 


- 
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2. Afterwards, by the 3 & 4 Ed. 6. c. 10. it was All other forms 
enacted, that all books heretofore uſed for ſervice of the aboliſhed, 


church, other than ſuch as ſhall be jet forth by the king's 


majeſty, ſhall be clearly aboliſhed. Crs | 
3. And by the 5 & 6 Ea. 6. c. 1. it is thus enacted : orm annexed 


The ling, with the aſſent of the lords and commons in parlia- to the book of 
ment, hath annexed the book of common prayer to this preſent On Prayers 


flatute ; adding alſo a form and manner of making and conſe- 


crating of archbiſhops biſhops prie/ts and deacons, to be of like 


force and authority as the book of common prayer. 5 & 6 


Ed. 6. e. 1. ſ. 3. 8 El. e. 1. 
4. And by Art. 36. The book of conſecration of arch- Efabliſhed by 


biſhops and biſhops and ordering of prieſts and deacons, che 39 arucles. 
lately ſet forth in the time of Edward the ſixth, and con- 
firmed at the ſame time by authority of parliament, doth 
contain all things neceſſary to ſuch conſecration and or- 
dering ; neither hath it any thing, that of it ſelf is ſuper- 
ſtitious and ungodly. And therefore whoſoever are con- 
ſecrated or ordered according to the rights of that book, 
ſince the ſecond year of the forenamed king Edward 
unto this time, or hereafter ſhall be conſecrated or or- 
dered according to the ſame rites; we decree all ſuch 
to be rightly, orderly, and lawfully conſecrated and 
ordered. 

5. And by Can. 8. Whoſoever ſhall affirm or teach, g, canon. 
that the form and manner of making and conſecrating 
biſhops prieſts and deacons, containeth any thing that is 
repugnant to the word of god; or that they who are 
made biſhops prieſts or deacons in that form, are not 
lawfully made, nor ought to be accounted either by 
themſelves or others to be truly either biſhops prieſts 
or deacons, until they have ſome other calling to thoſe 
divine offices; let him be excommunicated ipſo facto, not 
to be reſtored, until he repent, and publickly revoke ſuch 
his wicked errors. 

6. And by the act of uniformity of the 13 & 14 C. 2. By 20 of par- 
c. 4. it is enacted as followeth : All minifters in every liament. 
Place of publick worſhip ſhall be bound to uſe the morning and 
evening prayer, adminiſtration of the ſacraments, and all other 
the publick and common prayer, in ſuch order and form as is 
mentioned in the book annexed to this preſent act, and intitled, 

The book of common prayer and adminiſtration of the 
ſacraments, and other rites and ceremonies of the church 
of England; together with the pſalter or pſalms of Da- 


vid, pointed as they are to be ſung or ſaid in churches ; 
| and 


Dyination, 


and the form or manner. of making ordaining and conſe- 
crating of biſhops prieſts and deacons. .. 2. | 

Aud all fubſcriptions to be made to the thirty nine articles 
ſhall be conſtrued to extend (touching the ſaid thirty fixth article 
above rected) to the book containing the form and manner « 
making ordaining and conſecrating of biſhops prie/ls and dea- 
cons in this at mentioned, as the ſame did beretofore extend 
unto the book ſet forth in the time of king Edward the fixth, 


ſ. 30, 31. 
III. Of the time and place for ordination, 


1. By Can. 31. Foraſmuch as the ancient fathers of 
the church, by example of the apoſtles, appointed 
prayers and faſts to be uſed at the ſolemn ordering of mi- 
niſters; and to that purpoſe allotted certain times, in 
which only ſacred orders might be given or conferred : 
we, following their holy and religious example, do con- 
ſtitute and decree, that no deacons or miniflers be made 
and ordained, but only upon the ſundays immediately fol- 
lowing jejunia quatuor temporum, commonly called em- 
ber-weeks, appointed in ancient time for prayer and 
faſting (purpoſely for this cauſe at the firſt inſtitu- 
tion), and ſo continued at this day in the church of 
England. 

And by the preface to the forms of conſecration and or- 
dination, it is preſcribed, that the biſhop may at the times 
appointed in the canon, or elſe upon urgent occaſion on 
ſome other ſunday or holiday in the face of the church, 
admit deacons and prieſts. 

But this might not be done, at other times than is di- 
rected by the canon, at the ſole diſcretion of the biſhop ; 
but he was to have the archbiſhop's diſpenſation or licence, 
as the practice was : and this was underſtood to be a 
ſpecial prerogative of the ſee of Rome in the times of po- 

But as the rubrick made in the time of king Ed- 
ward the ſixth, and continued in the laſt reviſal of the 
common prayer, ſeems to leave it to the judgment of the 
biſhop, without any direction to have recourſe to the arch- 
biſhop ; it may be a queſtion, whether ſuch diſpenſation 
be now neceſſary. * 139. 

2. And this to be done in the cathedral, or pariſh 
church where the biſhop reſideth. Can. 31. 

So that the biſhop's juriſdiction as to conferring of or- 
ders is not confined to one certain place, but he may or- 
dain at the pariſh church where he ſhall reſide ; and — 

Iri 


Iriſh biſhops do ſometimes ordain in England: but, regu+ 
larly, leave ought to be obtained of the biſhop, within 
whoſe dioceſe the ordination is performed, Fohnf. 34- 
And this is agreeable to the rule of the ancient can- 
non law; which directeth, that a biſhop ſhall not ordain 
within the dioceſe of another, without the licence of ſuch 


other biſhop. Gi. 139. 


IV, Of the qualification and examination of perſons to 
be ordained. 


1, By Can. 34. No biſhop ſhall admit any perſon into Age. 


ſacred orders, except he, deſiring to be a deacon, is three 
and twenty years old; and to be a prief, four and twenty 
ears compleat, 
And by the preface to the form of ordination : None 
ſhall be admitted a deacon, except he be twenty three 
ears of age, unleſi he have a faculty; and every man which 
is to be admitted a prieſt, ſha]l be full four and twenty 


years old, 


Unleſs he have a faculty] So that a faculty or diſpenſa- 
tion is allowed, for perſons of extraordinary abilities, to 
be admitted deacons ſooner. Gi, 145. 

Which faculty (as it ſeemeth) muſt be obtained from 
the archbiſhop of Canterbury. 

And by the ſtatute of the 13 El. c. 12. None ſhall be 
made miniſter, being under the age of four and twenty 
years. : 

And in this caſe there is no diſpenſation. G73/. 146. 


Note, here it may be proper to obſerve once for all, 


the equivocal ſignification of the word miniſter, both in 
our ſtatutes, canons, and rubrick in the book of common 
pra;'er. Oftentimes it is made to expreſs the perſon offi- 
ciating in general, whether prieſt or deacon ; at other 
times it denoteth the prieſt alone, as contra- diſtinguiſhed 
from the deacon ; as particularly here in this ſtatute, and 
in Can. 31. 2 And in ſuch caſes, the determi- 
nation thereof can only be aſcertained from the connexion 
and circumfſtanges. 

E. 1 Fac. 2. Roberts and Pain, A perſon being pre- 
ſented to the pariſh church ef Chriſt-church in Briſtol, 
was hbelled againſt, becauſe he was not twenty three 
years of age when made deacon, nor twenty four when 
made prieſt, A prohibition was prayed, upon this ſug- 
geſtion, that if the matter was true, a temporal los, to 

wit, 
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wit, deprivation, would follow ; and that therefore it was 
triable in the temporal court : But it was denied, - becauſe 
ſo it is alſo in the caſe of drunkenneſs and other vices, 
which are uſually puniſhed in the eccleſiaſtical courts, 
tho* temporal loſs may enſue. 3 Mod. 67. 

2. Otho. Seeing it is dangerous to ordain any without 
a certain and true title ; we do eſtabliſh, that before the 
conferring of orders by the biſhop, a diligent ſearch and 
enquiry be made thereof. Ath. 16. 

Can. 33. It hath been long ſince provided, by many decrees 
of the ancient fathers that none ſhould be admitted either dea- 
con or prieſt, who had not firſt ſome certain place where he 
might uſe his function: According to which examples we da 
ordain, that henceforth ns perſon ſhall be admitted into ſacred 
orders, except (1) he ſhall at that time exhibit to the biſhop, 
of whom be defireth impoſition of hands, a preſentation of himſelf 
to ſome eccleſiaſtical preferment then void in the dioceſe; or (2) 
Hall bring to the ſaid biſhop a true and undoubted certificate, 
that either he is provided of ſome church within the ſaid dioceſe 
where he may attend the cure of fouls, or (3) of ſome miniſter's 
place vacant either in the cathedral church of that dioceſe or in 
feme other collegiate church therein alſo ſituate, where he may 
execute his miniſtry ; or (4) that he ts a fellow, or in right 
as a fellow, or (5) to be a condutt or chaplain in ſome col- 
lege in Cambridge or Oxford; or (6) except he be a maſter of 
arts of five years ſtanding, that liveth of his own charge in ei- 
ther of the univerſities ; or (7) except by the biſhop himſelf that 
doth ordain him miniſter, he be ſhortly after to be admitted ei- 
ther to ſome benefice or curateſhip then void. And if any bi- 
| ſhop ſhall admit any perſon into the miniſtry that hath none «of 

theſe titles, as is aforeſaid; then he ſhall keep and maintain 
him with all things neceſſary, till he do prefer him to ſome ec- 
cleſiaſtical living: And if the ſaid biſhop ſhall refuſe fo to do, 
he ſhall be ſuſpended by the archbiſhop, being aſſiſted with ano- 
ther biſhop, from giving of orders by the ſpace of a year. 


No perſon, &c.] 1 this branch of the canon, which 
is negative and excluſive, one ſort of title that was here- 
tofore very common, is in great meaſure taken away, viz. 
the title of his patrimony, which we meet with very fre- 
quently among the acts of ordination in our eccleſiaſtical 
records; and not only ſo, but the title of a penſion or al- 
lowance in money, which is frequently ſpecified ; and 
ſometimes the title of a particular perſon (of known abi- 
lities and there named) without any ſuch ſpecification of 
an annual ſum. And at ſuch titles, after the eſtate, 

ſum, 
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ſum, or the like, is often added in the acts of ordination 
(eſpecially when it was ſmall) that the party therewith 
acknowledged himſelf content ; which declaration ſo made 
and entred, was underſtood to be a diſcharge of the bi- 
ſhop ordaining, from any obligation to provide for him. 
Gibſ. 140. | 

In the cathedral church] This is only an affirmance of 


what was the law of the church before; the title of vicar 
choral being frequently entred as a canonical title, in the 


acts of ordination, Gihſ. 140. 
Or that he is a fellow] This alſo, as to fellows of col- 
leges, appears to have been all along the law of the church 


of England, by the frequent entries of that title, as re- 
ceived and admitted in the acts of ordination. Gib, 


Chaplain in ſome college] This ſeems to be a title found- 


ed on this canon, from the filence of the ancient books 


relating thereunto G1b/. 140. 


Maſter of arts of five years landing] This alſo ſeems to 
be a new title eſtabliſhed by the canon. Gig.. 140. 


Shall keep and maintain him] This was injoined by 2 
canon of the third council of Lateran ; which canon was 
taken into the body of laws made in a council held at 
London, in the year 1200. And in the time of arch- 
biſhop Winchelſey, there is in the regitter an order 
from the archbiſhop to one of his comprovincial biſhops, 
to provide one of a benefice, whom he had ordained 
without title; and a citation of the executors of a bi- 
ſhop deceaſed, to oblige them to provide for one, whom 
the biſhop had ſo ordained; and there is an order to a 
biſhop, to oblige a clergyman, who had given a title of 
a certain annual ſum, to pay it till the clerk ſhould be 
provided for ; and a citation to Merton college, to ſhew 
cauſe, why they ſhould not be obliged to maintain one, 
to whom they had given a title at; his ordination, In like 
manner, the obſervation of this canon made in the year 
1603 (or rather of the common law of the church of 
which this canon is only an affirmance) was ſpecially 
inforced upon the biſhops by king Charles the firſt and 
archbiſhop Laud, upon this pain or penalty of maintain- 
ing the perſon, if they ſhould ordain any without ſuch 
title, And in ancient times, the names of the perſons 


who granted the titles were entied in the acts of ordina- 
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tion, as ſtanding engaged; as a teſtimony againſt the 
perſon intitling, in caſe the clerk (ordained upon ſuch 
title) ſhould at any time want convenient maintenance. 
Gi. 141. | 7 

And whereas the laws of the church in this particular 
might be eluded, by a promiſe on the part of the perſon 
ordained, not to inſiſt upon ſuch maintenance; we find 
that caſe conſidered in the ancient Gloſs, and there it 
ſeems to be determined, that the ſame being a publick 
right cannot be releaſed. And before that, it had been 
made part of the body of the canon law, that perſons 
having made ſuch promiſe, unleſs compaſſionately diſ- 
penſed withal, ought not to be admitted to a higher 
order, nor to ninifter in the order already taken. id. 

In caſe of letters dimiſſory, the rule of the canon law 
is, that the biſhop whoſe buſineſs it was to ſee that there 
was a good title, ſhall be liable to the penalty for a per- 
ſon ordained without ſufficient title, altho'ꝰ another biſhop 
ordained ſuch perſon. id. 

3. By a conſtitution of Otho, It is thus enjoined : See- 
ing it is dangerous to ordain perſons unworthy, void of 
underſtanding, iliegitimate, irregular, and illiterate ; we 
do decree, that before the conferring of orders by the 
biſhop, ſtrict ſearch and inquiry be made of all theſe 
things. Athox. 16. . 

And by a conſtitution of archbiſhop Reynolds ; no ſimo- 
niac, homicide, perſon excommunicate, uſurer, ſacrile- 
gious perſon, incendiary, or falſiſier, nor any other ha- 
ving canonical impediment, ſhall be admitted into holy or- 
ders. Lind. 33. 


Canonical impediment] As, ſuppoſe, of bigamy ; or any 
other which proceeds rather from defect than crime, id. 

And by ſeveral conſtitutions of Edmund archbiſhop, the 
following impedinients and offences are declared to be 
cauſes of ſuſpenſion from orders received, and conſequently 
ſo far forth are objections likewiſe, if known beforehand, 


. againſt being ordained at all; viz, 


They who are born of not lawful matrimony, and 
have been ordained without diſpenſation ; ſhall ſuſ- 
pended from the execution of their office, till they ob- 
tain a diſpenſation ; 

They who have taken holy orders, in the conſcience of 
any mortal fin, or for temporal gain only; ſhall not exe- 
Cute their office, till they ſhall have been expiated from 
the like fin by the ſacrament of penance, 

Again; 


wa 
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Again; all who appear to have contracted irregularity in 
the taking of orders, or before or after, unleſs diſpenſed 


withal by thoſe who have power to diſpenſe with the ſame; 
ſhall be ſuſpended from the execution of their office, until 


they ſhall have lawful diſpenſations: By irregulars as to 


the premiſſes, we underſtand homicides, advocates in 
cauſes of blood, ſimoniſts, makers of ſimoniacal contracts; 
and who being infected with the contagion, have know- 
ingly taken orders from hereticks, ſchiſmaticks, or perſons 
excommunicated by name. 

Alſo bigamiſts, huſbands of lewd women, violaters of 
virgins conſecrated to god, perſons excommunicate, and. 
perſons having taken orders ſurreptitiouſly, forcerers, 
burners of churches, and if there be any other of the like 
kind. 

And he who did examine the parties, was to inquire in- 
to all theſe particulars. Lind. 26. 

But this is not now required; but all the ſame, ſo far 
as they concern a man's capacity, learning, piety, and 
virtue, are included in the following directions in the pre- 
face to the form of ordaining deacons, which is in Ge 
degree an inlargement of the foregoing reſtrictions: viz. 

he biſhop knowing, either by himfelf, or by ſufficient 
teſtimony, any perſon to be a man of virtuous converſa- 
tion, and without crime ; and after examination and trial, 
finding him learned in the latin tongue, and ſufficiently 
inſtruted in holy ſcripture, may admit him a deacon. 

And by Can. 34. the direction is this: No biſhop ſhall 
admit any perſon into ſacred orders, except he hath taken 
ſome degree of ſchool in either of the two univerſities ; or 
at the leaſt, except he be able to yield an account of his 
faith in latin according to the thirty nine articles. 

And with reſpect unto pries orders in particular, it is 
thus directed by the ſtatute of the 13 El. c. 12. None ſhall 
be made miniſter, unleſs it appear to the biſhop that he is of 
honeſt life, and profeſſeth the doctrine expreſſed in the thirty 
nine articles; nor unleſs he be able to anſwer, and render to 
the ordinary an account of his faith in latin,. according to the 
ſaid articles, or have ſpecial gift or ability to be a preacher. 

So that if theſe requiſites be obſerved, thoſe others are 
not now required, further than they fall in with theſe. 

And the ordinary way by which all this muſt appear to 
the biſhop, muſt be by a written teſtimonial ; concerning 
which it is directed by Can. 34. aforeſaid, with reſpect 
both unto deacon's and prieſt's orders, that no biſhop thall 
admit any perſon into ſacred orders, except he ſhall ther 
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exhibit letters teſtimonial of his good life and converſation, un- 
der the ſeal of ſome college of Cambridge or Oxford, where 
before he remained, or of three or four grave miniſters, toge- 

with the ſubſcription and teſtimony of other credible per- 


fons, who have known his life and behaviour for the ſpace of 


three years next before. 

And with reſpect unto prief's orders in particular, it is 
enacted by the aforeſaid ſtatute of the 13 El. c. 12. that 
none ſhall be made miniſter, wnleſs he firſt bring to the biſhep 
of that dioceſe, from men known to the biſhop to be 75 found 
religion, a teſtimonial both of his honeft life, and of his pro- 


feſſmg the doctrine expreſſed in the thirty nine articles. 


Some of the canons abroad do further require, that 
proclamation be thrice made in the pariſh church where 
the perſon who offereth himſelf to be ordained inhabiteth, 
in order to know the impediments if any be; which the 
miniſter of ſuch pariſh is to certify to the biſhop or his 
official: Particularly, the council of Trent requires this, 
and that it be done by the command of the biſhop, upon 
ſignification made to him, a month before, of the name of 
the perſon who deſires to be ordained : Not unlike to 
which is this clauſe in the articles of queen Elizabeth 
publiſhed in the year 1564, viz. © againſt the day of 
giving orders appointed, the biſhop ſhall give open 
« monitions to all men, to except againſt ſuch as they 
& know, not to be worthy, either for life or converſa- 
tion.“ Gib/. 147. 

Agreeable unto which are archbiſhop Vate's directions 
to the biſhops of his province in the year 1716, ſubjoin- 
ed at the end of this title, which altho* they have not the 
authority of a /aw properly ſo called, yet fince it is ſaid 
to be diſcretionary in the biſhop whom he will admit to 
the order of prieſt or deacon, and that he is not obliged 
to give any reaſon for his refuſal (1 Still. 334. fan 
46. Mood b. I. c. 3.) this implieth, that he may inſiſt 
upon what previous terms of qualification he ſhall think 
proper, conſiſtent with law and right. And by the ſta- 
tute, rubrick, and canon aforegoing, he is not required, 
but permitted only, to admit perſons fo and fo qualified; 
and prohibited to admit any without, but not injoined to 
admit any perſons aitho' they have ſuch and ſuch qualifica- 
tions. 

4. By Can. 35. The biſhop, before he admit any per- 
ſon to holy orders, ſhall diligently examine him, in the 
preſence of thoſe miniſters that ſhall aſſiſt him at the im- 
poſition of hands; and if the biſhop have any lawſu! im- 
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pediment, he ſhalt cauſe the ſaid miniſters carefully to 
examine every ſuch perſon ſo to be ordered, And if any 
biſhop or ſuffragan ſhall admit any to ſacred orders who is 
not ſo examined, and qualified as before we have ordained 
[viz. in Can. 4] ; the archbiſhop of his province having 
notice thereof, and being aſſiſted therein by one biſhop, 
ſhall ſuſpend the ſaid biſhop or ſuffragan ſo offending, 
from making either deacons or prieſts for the ſpace of two 
ears. 

8 Of common right, this examination pertaineth to the 
archdeacon, ſaith Lindwood ; and fo faith the canon law, 
in which this is laid down, as one branch of the archidia# 
conal office. Which thing is alſo ſuppoſed in our oven 
form of ordination, both of prieſts and deacons, where the 
archdeacon's office is to preſent the perſons that are apt 
and meet. Gibſ. 147. 

And for the regular method of examination, we are 
referred by Lindwood, to the canon upon that head, in- 
ſerted in the body of the canon law ; viz. When the bi- 
ſhop intends to hold an ordination, all who are defirous 
to be admitted into the miniſtry, are to appear on the 
fourth day before the ordination ; and then the biſhop 
ſhall appoint ſome of the prieſts attending him, and others 
ſkilled in the divine law, and exerciſed in the eccleſiaſtical 
ſanctions, who ſhall diligently examine the life, age, and 


title of the perſons to be ordained ; at what place they 


had their education ; whethcr they be well learned ; whe- 
ther they be inſtructed in the law of god. And they ſhall 
be diligently examined for three days ſucceſſively ; and fo 
on the ſaturday, they who are approved, ſhall be preſent- 
ed to the biſhop. Gib/e 147. 


5. By a conſtitution of archbiſhop Reynolds : Perſons Lettemdimiſſory. 


of religion ſhall not be ordained by any but their own bi- 
ſhop, without letters dimiſſory of the ſaid biſhop ; or, in 
his abſence, of his vicar general. Lind. 32. 

And by Can. 34. No biſhop ſhall henceforth admit any 
perſon into ſacred orders, which is not of his own dioceſe, 
except he be either of one of the univerſities of this realm, 
or except he ſhall bring letters dimiſſory from the biſhop 
of whoſe dioceſe he is. 


Of one of the univerſities] That is, a member of ſome 
college, ſo as that he may be ordained ad titulum collegii 
ſur, Grey. 45. 

In the ancient acts of ordination, the fellows of New- 
college, St. Mary Winton, and King's college in Cam- 
bridge, are mentioned, as poſſeſſed of a ſpecial privilege 

Vol. III. D from 


33 


Owination. 


from the pope, to be ordained by what biſhops they 
pleaſed ; and they are ſaid to be ſufficienter dimiſſi, in vir- 
tue of that privilege, and without letters dimiſſory. But 
it doth not appear by our books, that this was then that 
general right of all colleges in the two univerſities, to 
which they are intitled by virtue of this canon. Gib. 142. 

And by a conſtitution of Richard Wetherſhed, archbi- 
ſhop of Canterbury ; A biſhop ordaining one of another 
dioceſe, without ſpecial licence of the biſhop of that dio- 
ceſe, ſhall be ſuſpended from the conferring of that order 
to which he ſhail ordain any ſuch perſon, until he ſhall 
have made a proper ſatisfaction. Lind. 32. | 

And by Can. 35. If any biſhop or ſuffragan ſhall admit 
any to ſacred orders, who is not fo qualified as before 
we have ordained ; the archbiſhop of his province, having 
notice thereof, and being aſſiſted therein by one biſhop, 
ſhall ſuſpend the ſaid biſhop or ſuffragan ſo offending, 
from making either deacons or prieſts, for the ſpace of 
two years : (and by the ancient canon law, from grant- 
ing letters dimiſſory to the perſons of his dioceſe who are 
to be ordained. Gibſ. 143.) 

And they who ſhall be promoted to holy orders, by 
other than their own biſhop, without licence of their own 
biſhop, ſhall! be ſuſpended from the exerciſe of ſuch order, 
until they ſhall obtain a diſpenſation, Edm. Lindw. 26. 

But a diſpenſation in ſuch caſe by their own biſhop ſhall 
be ſufficient, who may ratify ſuch ordination. Lindw. 26. 

And in our eccleſiaſtical records, we find ſeveral per- 
ſons diſpenſed with, in form, for obtaining orders with- 
out ſuch letters, as a great irregularity ; which was look- 
ed upon as needful for the ratification of the order re- 
ceived, Gibſ. 142. 

The archbiſbop, as metropolitan, may not grant letters 
dimiſſory; but this is to be underſtood with an exception 
to the time of his metropolitical viſitation of any dioceſes, 
during which he may both grant letters dimiſſory, and 
ordain the clergy of the dioceſe viſited. Gihſ. 143. 
So neither the archdeacon, nor official, may grant letters 
dimiſſory. Concerning the archdeacon, the canon law is 
expreſs: And as to the officzals, they are excluded by the 
ſame conſtitution that excludes the religious; and the 
ancient gloſs, ſpeaking of officials, ſays, Altho' it cannot 
be denied that they have ordinary juriſdiction, yet recourſe 
is not to be had to them in every thing,—for they cannot 
grant letters commendatory for- orders. Gib/. 143. 
During 
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During the vacancy of any ſee; the right of granting 
letters dimiſſory within that ſee, reſts in the guardian of 
the ſpiritualties ; and, in conſequence, the right of or- 
daining alſo, where ſuch guardiam is of the epiſcopal or- 
der. Gib. 143. n 

A biſhop being in parts remote, he who is ſpecially 
conſtituted vicar general for that time, hath power to 
grant letters dimiſſory; and the reaſon is, becauſe during 
that time the whole epiſcopal juriſdiction is veſted in him: 
as it is alſo in perſons who enjoy juriſdictions entirely ex- 
empt from the hiſhop, and who therefore may likewiſe 
grant them. Gi. 143. 

The perſons to whom letters dimiſſory may be granted 
by any biſhop, are either ſuch who were born in the dio- 
ceſe, or are promoted in it, or are refident in it. This 
appears from Lindwocd, in his commentary upon the fore- 
going conſtitution of archbiſhop Reynolds ; whoſe ob{erva- 
tion is taken from the body of the canon law. But alcho' 
this is laid down disjunctively, ſo as letters dimiſſory 


granted in any of the three caſes will be good ; yet it ap- 


pears in practice, that heretofore they were judged to come 
more properly from the biſhop in whoſe dioceſe he was 
promoted, or in which his title lay. And the reaſon was, 
becauſe the biſhop in whoſe dioceſe the perſon was born, 
or had long dwelt, is preſumed to have the beſt opportu- 
nity of knowing the converſation of the perſon to be or- 
dained. G!b/. 143. 

The fitneſs of the perſon to be ordained (as to life, 
learning, title, and the like) ought to appear, before the 
granting of letters dimiſſory. This is ſuppoſed (as to con- 
verſation at leaſt) in what hath been ſaid before; and as 
to the title, it was not only inquired into by the biſhop 
granting the letters, but frequently remained with him; 
of which ſpecial notice was taken in the body of ſuch let- 
ters. And the biſhop who grants the letters dimiſſory is 
to make this inquiry, and not the biſhop to whom ſuch 
letters are tranſmitted ; for he is to preſume that the per- 
ſons recommended to him are fit and ſufficient, Gibſ, 144. 

Letters dimiſſory may be granted at once to all orders, 
and directed to any catholick biſhop at large. And this 
hath been the practice in the church of England, both 
before and fince the reformation ; as appears by innume- 
rable inſtances, in the acts of ordination, of literæ dunifſe- 
riæ ad omnes ; and by the forms of the letters dimiſlcry 
(whether ad omnes or not) which are directed in that ge- 
neral ſtyle. But other churches, to prevent the inconve- 
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niences of this practice (eſpecially where ſuch letters are 
granted without previous examination), have expreſsly 


torbid them both. C/. 144. 


V. Of oaths and ſubſcriptions previous to the erdination. 


1. By the 1 El. c. 1. and 1 W. c. 8. Every perſon ta- 
King orders, before he ſhall receive or take any. ſuch orders, ſhall 
take the oaths of allegiance and ſupremacy, before the ordinary 
or commi ſſary. 

2. And by the 13 El. c. 12. None ſhall be admitted to 
the order of deacon, er miniſtry ; unleſs he ſhall firſt ſubſcribe 
to all the articles of religion agreed upon in convocation in the 
year 1562, which only concern the confeſſion of the true chriſti- 
an faith and the dactrine of the ſacraments. 1. 5. 

3- And by Can. 36. No perſon ſhall be received into 
the miniſtry, except he ſhall firſt ſubſcribe to theſe articles 
following : 

(1) That the king's majeſty, under gow, is the only 
ſupreme governor of this realm, and of ali other his high- 
neſs's dominions and countries, as well in all ſpiritual or 
eccleſiaſtical things or cauſes, as temporal; and that no 
foreign prince, perſon, prelate, ſtate, or potentate hath, 
or ought to have any juriſdiction, power, ſuperiority, 
preheminence or authority, eceleſiaſtical or ſpiritual, with- 
in his majeſty's ſaid realms, dominions, and countries. 

(2) That the book of common prayer, and of order- 
ing of biſhops, prieſts, and deacons, containeth in it 
nothing contrary to the word of god, and that it may 
lawfully be uſed, and that he himſelf will uſe the form in 
the ſaid book preſcribed in publick prayer, and admini- 
{tration of the ſacraments, and none other. 

(3) That he alloweth the book of articles of religion 
agreed upon by the archbiſhops and biſhops of both pro- 
vinces, and the whole clergy, in the convocation holden 
at London, in the year of our lord god one thouſand five 
hundred ſixty and two; and that he acknowledgeth all 
and every the articles therein contained, being in number 
nine and thirty, beſides the ratification, to be agreeablc 
to the word of god. 

Which ſubſcription, as it ſeemeth by the ſame and the 
following canon, muſt be before the biſhop himſelf. 

And for the avoiding of all ambiguities, ſuch perſon 
ſhall ſubſcribe in this form and order of words, ſetting 
down both his chriſtian and firname, viz. IN. N. do 
* willingly and ex animo ſubſcribe to theſe three articles, 
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« above mentioned, and to all things that are contained 
% in them.” Can. 36. 

And if any biſhop ſhall ordain any, except he ſhall 
firſt have ſo ſubſeribed; he ſhall be ſuſpended from gi- 
ving of orders for the ſpace of twelve months. Car. 30. 


VI. Ferm and manner of ordaining deacons. 


1. The ordination (as well of deacons as of miniſters) 
ſhall be performed in the time of divine ſervice, in the pre- 
ſence not only of the archdeacon, but of the dean and 
two prebendaries at the leaſt, or (if they ſhall happen by 
any lawful cauſe to be let or hindred) in the preſence of 
four other grave perſons, being maſters of arts at the 
leaſt, and allowed for publick preachers. Can. 31. 

And by the ſtatute of the 21 H. 8. c. 13. for plurali- 
ties ; it is alledged as one reaſon why a biſhop may re- 
tain fix chaplains, becauſe he muſt occupy fix chaplains 
at the giving of orders. /. 24. 

However, in practice, a leſs number than is required 
either by the ſaid ſtatute or by the aforeſaid canon, is 
ſometimes admitted; and this (as it is ſaid) by virtue of 
the rubrick in the office of ordination, which directeth 
that the biſhop with the prieſts preſent ſhall lay their hands up- 
on the perſons to be ordained; implying, as is ſuppoſed, that 
if there are but two prieſts preſent, it ſufficeth by this 
rubrick, which is eſtabliſhed by the act of parliament of 
the 13 & 14 C. 2. But the words do not ſeem ſo much 
to be reſtrictive of the number before required, as di- 
rectory what that number as by law before required in this 
reſpect ſhall do. 

2. And at the time of ordination, the biſhop ſhall ſay 
unto the people, Brethren, if there be any of you, who 
knoweth any impediment, or notable crime, in any of 
theſe perſons preſented to be ordered deacons, for the 
which he ought not to be admitted to that office; let him 
come-forth in the name of god, and ſhew what the crime 
or impediment is. Frm of ordination. 

And if any great crime or impediment be objected, 
the biſhop ſhall ſurceaſe from ordering that perſon, un- 
til ſuch time as the party'accuſed ſhall be found clear of 
that crime, Id. 

3. And before the goſpel, the biſhop Hitting in his 
chair, ſhall cauſe the ſaid oaths of allegiance and ſupre— 
macy to be (again) miniſtred unto every of thei that are 
to be ordered. Form of ordin. 1 IV. c. 8. 
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4. Then the biſhop, laying his hands ſeverally upon 
the head of every one of them, humbly kneeling betore 
him, fhall ſay, ** Take thou authority to execute the ot- 
6 fice of a deacon in the church of god committed unto 
cc thee; in the name of the father, and of the ſon, and 
„of the holy ghoſt, Amen.” 

Then ſhall the biſliop deliver to every one of them the 
new teſtament, ſaying, ** Take thou authority to read 
«© the goſpel in the church of god, and to preach the 
„ ſame, if thou be thereto licenſed by the biſhop him- 
6 ſelf.” Ferm of ordin. 

5. Finally, it muſt be declared unto the deacon, that 
he muſt continue in that office of a deacon the ſpace 
of a whole year (except for reaſonable cauſes it ſhall 
otherwiſe ſeem good unto the biſhop), to the intent 
he may be perfect, and well expert in the things apper- 
taining to the eccleſiaſtical adminiſtration; in executing 
whereof, if he be found faithful and diligent, he may be 
admitted by his dioceſan to the order of prieſthood, 
Form of ordin. | 


VII. Form and manner of ordaining prieſts. 


1. Can, 32. The office of a deacon being a ſtep or de- 
gree to the miniſtry, according to the judgment of the an- 
cient fathers and the practice of the primitive church, we 
do ordain and appoint, that hereafter no biſhop ſhall 
make any perſon, of what qualities or gifts ſoever, a 
deacon and a miniſter both together upou one day ; but 
the order in that behalf preſcribed in the book of making 
and conſecrating biſhops prieſts and deacons, be ſtrictly 


- obſerved. Not that always every deacon ſhould be kept 


from the miniſtry for a whole year, when the biſhop ſhall 
find good cauſe to the contrary ; but that there being now 
four times appointed in every year for the ordination of 
deacons and minifters, there may ever be ſome time of 
trial of their behaviour in the office of deacon, before they 
be admitted to the order or prieſthood. 

2. At the time of ordination, the biſhop ſhall ſay unto 
the people ; Good people theſe are they whom we pur- 
pole, god willing, to receive this day unto the holy of- 
hce of prieſthood : for after due examination, we find not 
to the contrary but that they be lawfully called to their 
function and miniſtry, and that they be perſons meet for 
the fame, But yet if there be any of you, who knoweth 
any impediment, or notable crime in any of them, for 

the 
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the which he ought not to be received into this holy 
miniſtry, let him come forth in the name of god, and 
ſhew what the crime or impediment is. 

And if any great crime or impediment be objected, the 
biſhop ſhall ſurceaſe from ordering that perſon, until ſuch 
time as the party accuſed ſhall be found clear of that crime, 
Form 7 ordin. 

3. Then the biſhop, fitting in his chair, ſhall miniſter 
to every one of them the oaths aforeſaid of allegiance and 
ſupremacy. Id. 1 V. c. 8. 

4. Then the biſhop, with the priefls preſent, ſhall lay 
their hands ſeverally upon the head of every one that re- 
ceiveth the order of prieſthood ; the receivers humbly 
kneeling upon their knees, and the biſhop ſaying, ©* Re- 
« ceive the holy ghoſt for the office and work of a prieſt 


„ in the church of god, now committed unto thee b 
god, * 


* the impoſition of our hands: Whoſe fins thou doſt 
e forgive, they are forgiven ; and whoſe fins thou doſt 
e retain, they are retained. And be thou a faithful 
&« diſpenſer of the word of god, and of his holy ſacra- 
« ments: In the name of the father, and of the ſon, and 
„of the holy ghoſt,” 

Then the biſhop ſhall deliver to every one of them 
kneeling, the bible into his hand, ſaying, ** Take thou 
authority to preach the word of god, and to miniſter 
the holy ſacraments in the congregation, where thou 
„ ſhalt be lawfully appointed thereunto.“ 


With the prieſts preſent] By Can. 35. They who aſſiſt 
the biſhop in — — 21 3 mal be of the cathe- 
dral church, if they may be convenienty had, or other 
ſufficient preachers of the ſame dioceſe, to the number 
of three at the leaſt, 


VIII. Fees for ordinatien. 


1. By a conſtitution of archbiſhop Stratford: For any 
letters or orders, the biſhops clerks or ſecretaries ſhall not 
receive above 6d; and for the ſealing of uch letters, or 
to the marſhals of the biſhop's houſe for admittance, to por- 
ters, hoſtiaries, or ſhavers, nothing ſhall be paid: on pain 
of rendring double within a month; and for default 
thereof, the offender, if he is a clerk beneficed, ſhall be 
ſuſpended from his office and benefice ; if he is not be- 
neficed, or a lay perſon, he ſhall be prohibited from the 


entrance of the church till he comply. Lind. 222. 
D 4 Alarfhals] 
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Marſhals) They who govern the hall and inner parts of 
the houſe. Lind. 222. 


Hyſtiaries] Lindwood underſtandeth this word to fignify 
the ſame as gſtiaries, or perſons ãppointed to keep the doors, 
and the word janitores (porters) next aforegoing to ſignify 
thoſe who keep the gates; whereas more properly, it ſecm- 
eth that janitores (or porters) doth expreſs both of theſe ; 
and that the word hze//iarij (as Dr Gibſen obſerveth) doth 
denote thoſe perſons who prepared the % : for there is in 
the Roman pontifical a rubrick in the ordination of prieſts, 
that the biſhop ſhall deliver to the perſon to be ordained, 
the cup with wine and water, and the paten laid upon 
it with, the hoſt, the biſhop ſaying unto him, Take thou 
authority to offer ſacrifice to god, and to celebrate maſs 
as well for the living as tor the dead, in the name of 


god. Gibf. 153. 


Shavers] Whoſe office was to ſhave the crowns of per- 
ſons to be ordained. Lindw. 222. 

2. And by Can. 135. No fee or money ſhall be received 
either by the archbiſhop or any biſhop or ſuffragan, either 
directly or indirectly, for admitting any perſon into ſacred 
orders; nor ſhall any other perſon or perſons under the 
faid archbiſhop biſhop or ſuffragan, for parchment, wri- 
ting, wax, ſealing, or any other reſpect thereunto appertain- 
ing, take above 10 ſn: under ſuch pains as are already by 
law preſcribed. | 


Or any other reſpect thereunto appertaining above 
10/.] It is not lawful, ſaith 7chn de Athen, to give 
any thing to the notary performing the duty of his of- 
fice in the act of ordination; nevertheleſs he ſays, it is 
otherwiſe as to that notary or regiſter who writes letters 
teſtimonial for thoſe that are ordained, for his juſt ſa- 
lary, or ſomewhat more for his extraordinary trouble; 
altho' this may more ſecurely be given voluntarily, with- 
out a preceding compact. Otho. De ſcrutin. ordin. v. Scrip- 
tara. Athon 16. 

And ſome of the modern conſtitutions abroad agreeing 
to the reaſonableneſs of this, have by way of reſtraint 
upon the officer, fixed the fee of writing and the other 
particulars, in like manner as this canon and the forego- 
ing conſtitution of archbiſhop Stratford have done in our 
church. For the /etters teſtimonial of ordination are no 
part of the ordination, but only taken afterwards for the 
{ecurity of the perſon ordained ; and therefore the ſame 
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John de Athon, in the place abovementioned ſays, It is 
ſafe (not, necęſſary ) for the perſons ordained, to have with 
them the ſaid writing or letters teſtimonial of ordination, 
under the biſhop's ſeal, containing the names of the per- 
ſon ordaining and of the perſon ordained, and the takin 
of ſuch orders, and the time and place of ordination, an 


the like. Gi, 154. 
IX. Simoniacal promotion lo orders. 


By the 31 El. c. 6. If any perſon ſhall receive or take any 
money fee reward or any other profit directly or indirettly, or 
ſhall take any promiſe agreement covenant bond or other aſſu- 
rance to receive or have any money fee reward or any other 
profit directiy or indirettly, either to himſelf or to any other of 
his friends, (all ordinary and — fees only excepted,] fer 
or to procure the ordaining or making of any miniſter, or gi- 
ding of any orders, or licence to preach ; he Spal forfeit 401. 
and the perſon ſo corruptly ordained 10 l. and if at any time 
within ſeven years next after ſuch corrupt entering into the mi- 
niſtry or receiving of orders, he ſhall accept any benefice or pro- 
motion ecclefiaſtical, the ſame ſhall be void immediately upon his 
induction inveſtiture or inſtallation, and the patron ſhall preſent 
or collate or diſpoſe of the ſame as if he were dead : one moiety 
of which forfertures to be to the king, and the other to .him 
that ſhall ſue, ſ. 10, 


X. General office of deacons. 


It appertaineth to the office of a deacon, in the church where 
he ſhall be appointed to ſerve, to aſſiſt the prieft in divine ſer- 
vice, and ſpecially when he miniſtreth the holy communion, and 
to help him in the diſtribution thereof, and to read holy ſcrip- 
tures, and homilies in the church; and to inſtruct the youth 
in the catechiſm ; in the abſence” of the prieſt to baptize infants . 
and to preach if he be licenſed thereto by the biſhop himſelf - 
And furthermore it is his office, where proviſion is ſo made, to 
ſearch for the fick poor and impotent people of the pariſh, and 
to intimate their eftates names and places where they dwell, unto 
the curate ; that by his exhortation they may be relieved with 
-= _ of the pariſhioners or others. Rubr. in the form 
of ordin, 


To affift the prieft in divine ſervice] Anciently, he offi- 
ciated under the preſbyter, in ſaying reſponſes, and re- 
peating the confeſſion, the creed, and the lord's prayer 


atter 
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after him, and in ſuch other duties of the church as now 
properly belong to our pariſh clerks ; who were hereto. 
fore real clerks, attending the pariſh prieſt in thoſe infe- 
rior offices. GH. 150. | 


And ſpecially when he miniſtreth the holy communion] But 
by the 13 & 14C. 2. c. 4. No perſon ſha!l preſume to 
conſecrate the ſacrament of the lord's ſupper, before ſuch 
time as he ſhall be ordained prieſt; on pain of 1c0 1, 
half to the king, and half to be equally divided between 
the poor of the pariſh where the offence ſhall be commit- 
ted and him who ſhall ſue in any of his majeſty's courts 
of record; and to be diſabled from being admitted to 
the order of pricſt for one whole year then next followin 
40. 

4 But this not to extend to foreigners or aliens of the 
foreign reformed churches allowed by the king. /. 15. 

Alſo, by the act of toleration this ſhall not extend ta 

qualified proteſtant diſſenting miniſters, 


And to read the holy ſcriptures] This power is expreſsly 
iven to him in the act of ordination before mentioned. 

To ſearch for the ſick, poor, and impotent] This is the 
moſt ancient duty of a deacon, and the immediate cauſe 
of the inſtitution of the order. I'his rule was made in 
England while the poor ſubſiſted chiefly by voluntary 
charities, and before the ſettlement of rates or other hx- 
ed and certain proviſions ; purſuant to which proviſion, 
our laws have devolved that care upon the churchwardens 
and overſcers of the r; which laſt office was created 
on purpoſe for that . Gibſ. 159. 


. And to intimate their eflates, names, and places where they 
droell, unto the curate] That is, to the rector or vicar, wha 
hath the cure of ſouls. 

And here it is obvious to remark the ambiguity of 
the ward curate, as was before obſerved of the word 
miniſter : ſometimes it expreſſeth the perſon, whether 
prieſt or deacon, who officiateth under the rector or vicar, 
employed by him as his aſſiſtant, or to ſupply the place 
in his abſence ; ſometimes it denoteth the perſon officiat- 
ing in general, whether he be rector, vicar, or aſſiſtant 
curate, or whoſoever performeth the ſervice for that 
time : ſometimes it denoteth excluſively (as in this place) 
the rector, vicar, or perſon beneficed, who hath cram 
animarum. 
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go far the office of a deacon is to be collected from 
the rubrick in the form of ordination, and from the form 
it ſelf. And foraſmuch as he is hereby permitted to bap- 
tize, to catechize, to preach, to aſſiſt in the adminiſtra- 
tion of the lord's ſupper; ſo alſo by parity of reaſon he 
hath uſed to ſolemnize matrimony, and to bury the dead. 
Watf. c. 14. 

And in general it ſeemeth, that he may perform all the 
other offices in the liturgy, which a prieſt can do, except 
only conſecrating the ſacrament of the lord's ſupper (as 
hath been ſaid), and except alſo the pronouncing of the 


abſolution. 


Indeed it is not clear from the rubrick in the book of 
common prayer; Whether, or how far, a deacon is pro- 
hibited thereby to pronounce the abſolution. For altho' 
it is there directed, that the ſame ſhall be pronounced by 
the prieft alone; yet the word ¶ alone] in that place ſeemeth 
only to intend, that the people thall not pronounce the 
abſolution after the prieſt, as they did the confeſſion juſt 
before : and the word prie/t, throughout the rubrick, doth 
not ſeem to be generally appropriated to a perſon in 
prieſt's orders only; on the contrary, almoſt immediatel 
after it is directed, that the prie/? ſhall ſay the gloria patri, 
and then afterwards that the pri ſhall ſay the ſuffrages 
after the lord's prayer (which, by the way, in moſt of 
the occaſional offices are' called by miſtake the ſuffrages 


after the creed, or the ſuffrages next after the creed), and 
it is not ſuppoſed that theſe expreſhons are to be under- 


ſtood of the prief alone, excluſive of a deacon who may 
happen to perform the ſervice. And here alſo we 
obſerve the ambiguous ſignification of the word pries, as 
before was obſerved of the words mini/tker and curate : 
ſometimes it is underſtood to ſignify a perſon in prieſt's 
orders only ; at other times, and eſpecially in the rubrick, 
it is uſed to ſignify the perſon officiating whether he be 
in prieſt's or only in deacon's orders: and in general, the 
words prieſt, miniſter, and curate ſeem indiſcriminately to 
be applied throughout the liturgy, to denote the clergy- 
man who is officiating, whether he be rector, vicar, aſũiſ- 
tant curate, prieſt, or deacon, 

But the argument to evince that the prieſt only, and 
not a deacon, hath power to pronounce the abſolution, 
ſeemeth moſt evidently to be deduced from the acts of 
ordination before mentioned. To the deacon, it is ſaid; 
Take thou authority to read the goſpel, and to preach :” 
To the pig, it is ſaid, Receive the holy ghoſt—— 
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<< Whoſe ſins thou doſt forgive, they are forgiven ; and 
„ whoſe fins thou doſt retain, they are retained,” 

Moreover ; until a perſon is admitted to the order of 
Prieſthood, he is not capable of any benehice or eccleſia- 
ſtical promotion. Gib/. 146. , | e 

And by the ſtatute of the 13 & 14 C. 2. c. 4. no per- 
ſon ſhall be capable to be admitted to any parſonage vica- 
5 benefice or other eccleſtaſtical promotion or „. 
before he be ordained prieſt : on pain of 100 l. half to 
the king, and half to be equally divided between the poor 
and the informer. /. 14. 

Neither is a perſon that is merely a laymen, or that ts 
only a deacon, capable of a donative : for although he 
who hath a donative may come into the ſame by lay do- 
nation, and -not by admiſtch and inſtitution ; yet his 
function is ſpiritual. 1 ff. 344. x 

So that he who is no more than a deacon, can only 
uſe his orders either as a chaplain to ſome family, or as a 
curate to ſome prieſt, or as a lecturer without title: for 
the prebendaries of ſome prebends in cathedral and colle- 

iate churches, are to read lectures there, by the appoint- 
ment of the founders thereof, and may from thence be 
called lecturers ;- but theſe places are of the number of 
eccleſiaſtical promotions, to 'which the incumbents are 
admitted by collation or inſtitution, of which a deacon 
as aforeſaid is not therefore capable ; yet the king's pro- 
feſlor of the law within the univerſity of Oxford, may 
have and hold the prebend of Shipton within the cathe- 
dral church of Sarum, united and annexed to the place 
of the ſame king's profeſſor for the time being, altho” 
that the faid profeſſor be but a layman. Watf. c. 14. 
13& 14 C. 2. c. 4: / 29. 


XI. General office of priefls 


A prieſt by his ordination receiveth authority to preach 
the word of god, and to conſecrate and adminiſter the 
holy communion, in the congregation where he ſhall be 
lawfully appointed thereunto. 

Vet notwithſtnding, by Can. 36. he may not preach 
without a licenc either of the archbiſhop, or of the bi- 
ſhop of the dioceſe where he is placed, under their hands 
and ſeals, or of one of the two univerſitics under their 
ſeals likewiſe, | | 

But a licence by the biſhop of any dioceſe is ſufficient, 
altho' it be only to preach within his dioceſe ; the ſtatute 
; . not 
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nat requiring any licence by the biſhop of the dioceſe 
where the church is. Watſ. c. 14. | 

Dr. Watſon ſays, that if a perſon, who is a mere lay- 
man, be admitted and inſtituted to a benefice with cure, 
and doth adminiſter the ſacrament, marry, and the like; 
theſe, and all other ſpiritual acts performed by him du- 
ring the time he continues parſon in fact, are good; fo 
that the perſons baptized by him are not to be rebaptized, 
nor perſons married by him to be married again, to ſatisfy 
the law. Wat. c. 14. Cro. El. 775. 


XII. Exhibiting letters of orders. 


1. Can.'137. Every parſon, vicar, and curate, ſhall at 
the biſhop's firſt viſitation, or at the next viſitation, after 
his admiſhon, ſhew and exhibit unto him his letters of 
orders, to be by him either allowed, or (if there be 
juſt cauſe) diſallowed and rejected; and being by him 
approved, to be ſigned by the regiſter ; the whole fees 
for which, to be paid but once in the whole time of 
every biſhop, and afterwards but half the ſaid fees. 

2. Arund. No curate ſhall be admitted to officiate 
in another dioceſe, unleſs he bring with him his lety 
ters of orders. Lindw. 48. 

3. Can. 39. No biſhop ſhall inſtitute any to a benefice, 
who hath teen ordained by any other biſhop, except he 
firſt ſhew unto him his letters of orders. 

4. By the 4 H. 7. c. 13. If any perſon at the ſecond 
time of aſking his clergy, becauſe he is within orders, 
hath not there ready his letters of orders, or a certificate 
of his ordinary witneſſing the ſame ; the juftices afore 
whom he is arraigned, ſhall give him a day to bring in 
his ſaid letters or certificate; and if he fail in ſo doing, 
he ſhall loſe the benefit of his clergy, as he ſhall do that 
is without orders. | 


XIII. Arcbbiſpep Wake's directions to the biſhops of 


his province, in relation to orders. 


It is judged proper here to ſubjoin archbiſhop Male's 
letter to the biſhops of the province of Canterbury, dated 
June 5, 1716, which, altho' it concerneth other matters 
beſides thoſe of ordination, yet ſince the due conferring of 
orders appeareth to be the principal regard thereof it ſeem- 
eth beſt to inſert the ſame intire in this place; and to re- 


fer to it here at large from thoſe other titles, unto which 


it hath ſome relation. 


As 


45 
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O2dtnation. 


As to its authority, it is certain (as hath been obſeryed 
before) that in it ſelf it hath not the force of law, nor is it 
ſo intended, or to be of any binding obligation to the 
church, further than the archbiſhops and biſhops from 
time to time ſhall judge expedient; I mean, as to thoſe 
parts of it which only concern matters that the law hath 
left indefinite, and difcretionary in the archbiſhops and 
biſhops. Other parts thereof are only inforcements of 
what was the law of the church before; and thoſe, with- 
out doubt, are of perpetual obligation ; not by the autho- 
rity of theſe injunctions, but by virtue of the laws upon 
which they. are founded. 


My very good lord, 
Being by the providence of god called to the metropoli- 
tical fee of this province, I thought it incumbent upon 
me to conſult as many of my . brethren the biſhops of the 
ſame province, as were here met together during this ſeſ- 
ſton of parliament, in what manner we might beſt employ 
that authority which the eccleſiaſtical laws now in force, 
and the cuſtom and laws of this realm, have veſted in us, 
for the honour of god, and for the edification of his church, 
committed to our charge: And upon ſerious conſideration 
of this matter, we all of us agreed in the ſame opinion, 
that we ſhould, by the bleſſing of god upon our honeſt 
endeavours, in ſome meaſure promote theſe good ends, 
by taking care (as much as in us lieth) that no unwor- 
thy perions might hereafter be admitted into the ſacred 
miniſtry of the church ; nor any be allowed to ſerve as 
curates, but ſuch as ſhould appear to be duly qualified for 
ſuch an employ ; and that all who officiated in the room 
of any abſent miniſters, ſhould reſide upon the cures which 
they undertook to ſupply ; and be aſcertained of a ſuitable 
recompence for their labours. 


In purſuance of thoſe reſolutions, to which we unani- 

mouſly agreed, I do now very earneſtly recommend to 
Ou; 
F (I) That you require of every perſon who deſires to be ad- 
mitted to holy orders, that he ſignify to you his name and place 
of abode, and tranſmit to you his teſtimonial, and a certificate 
of his age duly atteſted, with the title upon which he is to be 
ordained at leaſt twenty days before the time of ordination ; and 
that he appear on Wedneſday, or at farthejt on Thurſday in 
ember-week, in order to his examination. 1 
( 


Oꝛdination. 


(II) That if you ſhall rejec! any perſon, who applies fer 
holy orders, upon the account of immorality proved againſt him, 
you ſignify the name of the perſon ſo rejected, with the reaſon of 
your rejecting him, to me, within one month; that ſo I may 
acquaint the ref of my ſuffragans with the caſe of ſuch rejected 
perſon before the next ordination. 

(III That you admit not any perſon to holy orders, toho 
having reſided any conſiderable time out of the uni verſity, does 
net ſend to you, with his teſtimonial, a certificate frened by the 
miniſter, and other credible inhabitants of the pariſh where he 
fo refided, expreſſing that notice was given in the church, in 
time of divine ſervice, on ſome ſunday, at leaſt a month befere 
the day of ordination, of his intention to offer himſelf to be or- 
dained at ſuch a time ; to the end that any perſon who knows 
any impediment, or notable crime, for which he ought not to be 
ordained, may have opportunity to make his objetttons againſt 
him. 

(IV) That you admit not letters teſtimonial, on any occaſion 
whatſever, wnleſs it be therein expreſſed, for what particular 
end and deſign ſuch letters are granted; nor unleſs it be declared 
by thoſe who ſhall fign them, that they have per ſanally known 
the life and behaviour of the perſon for the time by them certi- 
fied ; and do believe in their conſcience, that he is qualified for 
that erder, office, or employment, ta wh:ch he deſires to be ad- 
mitted. 

(V) That in all teflimenials ſent from any college or hall, in 
either of the univerſities, you expect that they be ſigned, as well 
&s jealed ; and that among the perſons ſigning, the governor of 
ſuch college or hall, or in his abſence, the next perſon under ſuch 
governor, with the dean, or reader of divinity, and the tutor 
of the perſon to whom the teſtimonial is granted, ( ſuch tutor 
being in the college, and ſuch perſon being under the degree of 
maſter of arts,) do ſubſcribe their names. 

(VI) That yeu admit not any perſen to holy orders upon let- 
ters dimiſſory, unleſs they are granted by the biſhop himſelf, or 
guardian of the ſpiritualties ſede vacante; nor unleſs it be ex- 
preſſed in ſuch letters, that he who grants them, has fully ſatis- 
fied himfelf of the title and converſation of the perſon to whom 
the letter 1s granted, 

(VII) That you make diligent inquiry concerning curates in 
your dioceſe, and proceed to eccleſiaſtical cenſures againſt the 
who ſhall preſume to ſerve cures without being firſt duly licenſed 
thereunto , as alſo againſt all ſuch incumbents who ſhall receive 
and employ them, without firſt obtaining ſuch licence. 

(VIII) That you ds not by any means admit of any miniſter, 
who removes from any other dioceſe, to ſerve as d curate in 
yours, 


* 
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yours, without teſtimony of the hifbep of that dioceſe, or ordi- 
nary of the peculiar juriſdiction from whence he comes, in writ- 
ing, of his honeſty, ability, and confurmity to the eccleſiaſtical 
laws f the church of England. 

(IX) That you ds not allow any miniſter to ſerve more than 
one church or chapel in one day, except that chapel be a member 
of the pariſh church, or united thereunta ; and unleſs the ſaid 
church or chapel where ſuch a miniſter ſhall ſerve in two places, 
be not able in your judgment to maintain a curate. 

(X) That in the inſtrument of licence granted to any curate, 
you appoint him a ſufficient ſalary, according to the power veſted 
in you by the laws FA the church, and the particular direction 
of a late act of parliament for the better maintenance of curates, 

(XI) That in licences to be granted to perſons to ſerve ary 
cure, you cauſe to be inſerted, after the mention of the particu- 
lar cure provided for by ſuch licences, a clauſe to this eſfect ¶ or 
in any other pariſh within the dioceſe, to which ſuch cu- 
rate ſhall remove with the conſent of the biſhop. ] 

(XII) That you take care, as much as is poſſible, that wha- 
foever is admitted to ſerve any cure, do reſide in the pariſh 
where he is to ſerve ; eſpecially in liuings that are able to ſup- 
port a refident curate : and where that cannot be done, that they 
do at leaſt reſide ſo near to the place, that they may conveniently 
perform all their duties bath in the church and pariſh. 


Theſe, my lord, were the orders and reſolutions, to 
which we all agreed ; and which I do hereby tranſmit to 
you ; deſiring you to communicate them to the clergy of 
your dioceſe, with an aſſurance that you are reſolved, by 
the grace of god, to direct your practice in theſe particu- 
lars, 2 thereunto. And ſo commending you to 
the bleſſing of god in theſe, and all your other pious en- 
deavours, for the ſervice of his church, I heartily remain, 


my very good lord, 
your truly affectionate brother, 
W. Carr. 


(I) That you require of every perſon, &c.) By this firſt 
article fix things are required: viz. 

(1) That he ſignify to you his name and place of abode] It 
may be ſo ordered, that this ſhall be ſet forth in the teſti- 
monial, or title, or both ; but it ſeemeth rather, that by 
this article a diſtinct inſtrument is required for the ſignifi- 
cation thereof. | 

(2) 
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I n is 4 mom] / {in to the 
Wb che fourtW'und fifth articles of theſe di- 


rections. # 
7 2) And ee of bis age duly attefed] That is, 
from the regiſter book, under the hands of the miniſter 


and churchwardens of the pariſh where he was baptized ;- 


or, where that cannot be had, by other ſufficient 'teſti- 
mony. f | 
(4) With the title 


ed. | | 
At leaft twenty days the time of ordination] By 
40 2 x larry the title and — rv required 


to be exhibited at the time of ordination : but by theſe 


directions, they are to be tranſmitted for ſo long time be- 
fore, as that there may be opportunity to make inquiry, 
if needful, into any of the particulars therein contained. 


(6) And that he appear on Wedneſday, or at fartheſt on 


Thurſday in ember-week] This is agreeable to the canon 
law before-mentioned out of Lindwood, that he 'ſhall 
appear on the fourth day before the ordination. 


(II) That if you ſhall rejeft &c.)] This ſecond article, 
of ſignifying the 1 
to the archbiſhop, is a prudent caution; and was not pro- 
vided for before by any law, | 


(III) That you admit not any perſon Se.) This article, 


concerning notice to be given in the church, is alſo a rea- 
ſonable proviſion, and agreeable to foreign practice (as 
hath been obſerved) altho* not — injoined by 
any law of our church. 

n the preſent directions, as delivered by the archbi- 
ſhops of late years, there is an alteration in this article: 
Inſtead of the expreſſion, that the miniſter and others 
ſhall ceertify that notice was given in the church of his 
«intention to offer himſelf to be ordained at ſuch a time, 
to the end that any perſon who knows any impediment or nota= 
de crime, for the which he ought not to be ordained, may 


have epportunity to make his objectiont againſt him,” (that 


is, to the biſhop, as it ſeemeth;) — it now runs, that they 
„ ſhall certify * that ſuch notice was given, and that upon 
* ſuch netice given no objections have come to their knowledge, 
for the which he ought not to be ordained,” (which implies 
the odjections to be notified to the perſons ſigning the 
certificate. | 

Vor. III. E A) 


on which he is to be ordained] Aceord- 
ing to the tenor of the thirty third canon before mention- 


names of perſons rejected for immorality _ 
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- (IV) That you adit not letters teſtimonial &c.] This and 
the next article concerning teſtimonials, are ſupplementary 
to the thirty fourth canou ; and for their obligation do 
depend on theſe injunctions, and not on any fixed law; 
and therefore may be varied from time to time, as the 
archbiſhops and biſhops ſhall ſee cauſe. Wale 

(V) That in all teſtimonials, ſent from any college c.] By 
the canon, the common ſeal only of the college was re- 
quired, which indeed of it ſelf (as in all other bodies 
corporate) doth imply a conſent of the major part of the 
ſociety : This article doth further require a quorum (as it 
were); namely, that of the ſaid majos part, the head of 
the college, the dean, and the tutor, be three; and the 
ſame to appear by the ſubſcription of their names. So 
that ordinarily it ſeemeth to be in the power of any one 
of thoſe three, to prohibit any perſon of their college from 
being ordained ; which thing perhaps may require ſome 
farther conſideration. And it is much to the honour of 
the univerſities, that for ſo long time there have been no 
inſtances of the abuſe of this power. | 

(VI) That you admit not any perfor into holy orders. upon 
letters dimiſſery c.] The article concerning letters dimif- 
ſory, is only an admonition to put in due execution, what 

was the law of the church betore. 
II) Thet you N diligent inquiry concerning eurates in 
your dioceſe who ſhall preſume to ſerve cures without being fir/t 
duly hea The 7 this article, wen Pi 
licenſing of curates, was injoined before by ſeveral canons 
of the church, | 8 | 

(VIII) That you do not by any means admit of any minifler, 
who removes from another dioceſe, to ſerve as a curate in yours, 
without teſtimony of the biſhop of that dioceſe, of his honeſty, 
ability, Sc.] This article concerning curates bringing 
teſtimonials from other dioceſes, is nearly in the words of 
the forty eighth canon. | 

In the preſent rules, inſtead of the word hengſy (which 
is taken from the canon), are inſerted the words good 45 s 

(IX) That you do net allow any miniſter to ſerve more than 
one church or chapel in one day.] This article alſo is in the 
words of the forty eight canon. | wy 

(X) That in the inſtrument of licence granted to any curate, 
you appoint him a ſufficient ſalary, according to the power veſted 
in you by the laws of the church] There ſeemeth to be no 
particular law of the church, by which any certain ſum is 
limited for the ſtipend of curates in general, but ſuch as 
are obſolete and ineffectual by reaſon of the great altera- 

2 tion 


tion in the value of PRO. But the ordinary may refuſe 


to licenſe the curate, unleſs the incumbent ſhall in his 
nomipation and appointment promiſe to pay unto the cu- 
rate ſuch a certain annual ſum. _—_— 
Aud the particular direction of a late aft of parliament] 
Which act is that of the 12 An. ff. 2. c. 12. for the curates 
of non-reſidents only ; by which the ordinary hath power, 
according to the K of the living and the difficulty of 
the cure, to appount a ſalary not exceeding fifty pounds a 
, nor leſs than twenty. Preys? 

(XI) The clauſe to be inſerted in the licence, that the 
ſame ſhall ſerve for any other pariſh within the dioceſe, is not 
injoined by any expreſs law, but is very reaſonable, being 
intended for the benefit of curates, that having been once 
examined and approved by the ordinary, they ſhall not 
need to be at the expence of a new licence for any other 
place unto which they ſhall remove within the dioceſe, — 
Which clauſe is omitted out of the preſent directions, 
ſuppoſing it perhaps to be unneceſlary, in a matter the 
utility whereof is ſelf-evident. 

(XII) This article concerning the curate's reſidence within 
the pariſh, is agreeable to the ancient laws of the church : 
and if the curate ſhall not comply with the ordinary's di- 
—_— therein, the ſaid ordinary may withdraw his 
icence, 


To theſe directions, two others have been ſubjoined of 
late years : 
Ox is, That you be very cautious in accepting reſignations ; 
and endeavour, with the utmoſt care, by every legal method, to 
guard againſt corrupt and ſimoniacal preſentations to benefices.— 
This ſeemeth to be intended to counteract the purpoſe of 
bonds of reſignation ; for if the biſhop will not accept, the 
reſignation is ineffectual, 

he OTHER is, That your clergy be required to wear their 

proper habits, preſerving always an evident and decent diſtinc- 
tion from the laity in their apparel ; and to ſhew, in their whole 
behaviour, that ſeriouſneſs gravity and prudence, which becomes 
their function; abſtaining from all unſuitable co and di- 
verſions, —The word canonical, with reſpect to the habit, 
ſeems here to have been purpoſely omitted; ſince no cer- 
tain ſtandard of dreſs can be conveniently limited by any 
canon or other law; and therefore general directions can 
only be applicable in ſuch caſes. | 
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| 4 my ſaid church until be 2 be —_ provided of ſome 


Uron 3 whole, with reſpect to the matter before us, 
whilſt theſe directions continue to be the rule in practice, 
there are theſe five inſtruments to be tranſmitted to the 


biſhop, at leaſt twenty days before the time of * ä 


by every perſon deſiring to be ordained ; viz. 
Firſt, a ſighification of his name and place 2 pat 
Secondly, a certificate of publication havin 
in the church, of his deſign to enter into h * Wo 
Thirdly, letters teſtimonial of his good life and 15 
haviour. 
Fourthly, certificate of his age. 
Fifthly, the title upon which he is to be ordained, 
And moreover, if he comes for prieſt's orders, he muſt 
exhibit to the biſhop his letters of orders for deacon. 


Form of a title for orders. 


There i is no particular form of a title preſcribed by any 
canon, or other Jaw: that which is moſt uſual- and ap- 
proved ſeemeth to be as followeth. 


To the right revenind father bn ged Richard lord biſhop of 
London. 
. Theſe are to certify your lordſhip, that I A. B. refor [or, 
vicar in the county 0 » and your lord- 
ſhip's Acc of London, do hereby nominate and 
C. D. to perform the office of a curate in my church 
ry 3 and do pron © to allow him the 3 yearly ſum e 

maintenance in the-ſame, and to continue him to 


eccleſiaftical preferment, unleſs by fault by bim committed he 
Hall be lawfully removed from the . And I ds — 
declare, that J do not fraudulently give this certificate, only 
intitle the ſaid C. D. to receive holy orders, but with a — 
intention to employ him in my ſaid church according ta what is 
before expreſſed. _ * . ien —_ 
year of our. lord = 


F orm of a teſtimonial for orders... 


The canon and the Natute before mentioned, evidently 
make a diſtinction between the teſtimonial for deacon' 8, 
and the teſtimonial for prieſt's orders. In purſuance 
whereof, for deacon's orders, no more by the canon ſcem- 
eth to be required than this: 


It 


Af. x, in. fron. er. 


We: the maſter and fellows . — college in 
do bereby teftify, that A. B. whoſe life and behaviour we 
have known for | the e of years now loft paſt, 
is a perſon of good life and converſation. Given under the 

our college, the —— day of in the year of our 


If it is not from a college; 


V whoſe names and ſeals are hereunto ſet, do hereby teſtify, 

that A. B. whoſe life 1% ag we have 71 or the 
ce of three years now laſt paſt, is a perſon of good life and 

paced, Foxy Given under our hands — . of 

— the year of our lord 1 

But ſomething more is required in the teſtimonial for 
pricf's orders by the aforeſaid ſtatute of the 13 El. c. 12. 
s thus: 


& © 


3 


„. hereby teftify, that A. B. whoſe life and 


ſpace of three years now laſt 


behaviour we have known for the 
paſt, is a perſon of good and honeſt life and converſation, and 
profeſſeth the dettrine e in the articles of religion agreed 
upon by the archbiſhops and biſhops of both provinces, and the 
whole clergy in the convocation holden at London in the year of our 
lord one thouſand frue hundred and ſixty two. Given under &c. 


But by the aforeſaid directions of archbiſhop Wake, 
ſomewhat further is required in the teſtimonial both .for 
deacon's and for prieſt's orders; namely, (1) that the 
ſame do expreſs for what particular end and deſign it is 
. and (2) that the perſons .- ime do 

eclare therein, that they have perſonally known the life 
and behaviour of the perſon for the time by them certi- 
fied; and (3) that they do believe in their conſcience, 
that he is qualifyed for that order, office, or em- 
ployment, to which he defires to be admitted ; and (4) 
that if the - teſtimonial is from a college, it be /igned as 
well as ſealed by the particular members of the college 
therein ſpecified, 

It doth not appear to have been clearly underſtood, 
what the intention was in directing that the teſtimonial 
ſhould expreſs for what particular end and deſign it is granted. 
the cauſes uſually alledged are, that it is a man's duty 
to bear witneſs to the truth ; that the party hath requeſt- 
ed ſuch teſtimonial ; and that they are willing to com- 
ply with ſuch requeſt : But theſe (ſuch as they are) are 
general reaſons, and do not at all expreſs the ſpecia! end 
and deſign of granting ſuch a particular teſtimonial, 

E 3 However, 
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Oddination. 
However, the uſual form of a' teſtimonial, according to 
Mr Ecton, is to this effect ; x ' 


Ta all chriftian people to whom theſe preſents ſhall come. 

Whereas piety und humanity ds oblige us to bear witneſs te. 
the truth; and whereas A. B. batchelor of arts, hath requeſted 
our letters teſtimonial of his laudable life and probity of-manners 
to be granted to him: We being willing to comply with his ſo 
juſt a requeſt, do teflify by theſe preſents, that the aforeſaid 
A. B. having been perſonally known to us for the ſpace of 
three years laſt paſt hath led his 0 77055 erh, and bo- 

1 


e 
neſily; bath diligently applied him 15 to his es ; and hath 
not (fo far as we know) ever held, written, or taught any 
thing, but what the church of England approves of and main- 
tains; and moreover we think him worthy (if it ſhall ſo ſeem 
good to thoſe whom it may concern) te be promoted to the holy 
order of deacon (or, prieſh) In witneſs whereof we have 
hereunto ſet our hands, the ——— day of ——in the year 
of our lord | | 
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Or thus (according to Dr. Grey): 
To the right reverend father in gad Richard. lord biſhop. of 


Lincoln. 

Whereas A. B. of ——— college in — deſiring to be 
admitted to the holy order of deacon (or, pric/?,) hath reque/t- 
ed our letters teflimonial of his laudable life and integrity of 
manners to be granted to him; We whoſe names are un 
written de teſtify by theſe preſents, that the aforeſaid A. B. 
for three years laſt paſt, of our perſonal knowledge, hath led 
his life proufly ſoberly and honeſtly, hath diligently applied him- 
ſelf to the fludy of good learning, and hath not (ſo far as 
we knew) held or publiſhed any thing but what the. church 
ef England approves of and maintains; and moreover we 
think him worthy to be admitted to the holy order of dea- 
con (or, prieſt.) In witneſs whereof we have bereunto 
Subſcribed cur names, the — day of ———in the year 
of our lord —w— | 

But in order to accommodate the ſame more ſtrictly to 
the aforeſaid canon, ſtatute, and directions of archbiſhop 
Mate; perhaps the form might be more regularly thus: 

To the right reverend father in god Charles lord biſhop 


ef Carliſle. 


Whereas our beloved in Chriſt, A. B. batchelor of arts, 
bath aeclared unto us his intention of offering himſelf a can- 
didate for the holy order of deacon ; and for that end hath re- 


queſted 
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quefted aur letters teſtimonial of his good and honeſt life and 
cotrverfſation' and other due qualsfications, to be granted to him; 
We, whoſe names and ſeals are hereunto ſet, da teſtify by theſe 
preſents, that we have perſonally known the life and behaviour 
of the aforeſaid A. B. for the ſpace of three years now laſt paſt ; 
and tbat he bath, during the ſaid time, been a perſon of good 
and honzRt life and converſation ; and that he profeſſeth the 
doctrine expreſſed in the articles of religion agreed upon by the 
arebbiſbops and biſhops of both provences, and the whole clergy 
in the convocation holden at London, in the year of our lord 
one thouſand five hundred and ſixty two : And we do believe 
in our conſciences, that the ſaid A. B..is pong to be ad- 
mitted ( 2 ſhall ſo. pleaſe your lordſhip) to the holy order « 
deacon (or, prigſ ). Gruen under our hands and ſeals 
- of ——jn the year f our lord | 

Hath' declared unto ur his intention of offering himſelf d can- 
didate for the holy order ef deaton}*1'his, according to the 
archbiſnop's directions, ſeemeth to expreſs the particu- 
lar end and deſign for which the teſtimonial is granted. 


That we have perſonally fnown the life and behaviour c.] 
And not by way of recital, whoſe life and behaviour we 
have known, or having been perſonally known unto us, or the 
like; for the archbiſhop's directions in this caſe do re- 
quire a pofitive declaration. 


Aud that he hath during the ſaid time been a perſon of 
good and hene/t life and converſation] This is required by 
the canon and the ſtatute aforegoing: And herein the 
perſons ſigning the teſtimonial do undertake for his be- 
MR Too | ye. 


And that he profeſſeib the doctrine &c.] Herein they un- 
dertake for his orthodoxy : and this by the ſtatute aforeſaid 
is required to be peremptory and expreſs; and not, fo 
far as we know, or the like; for it is poſſible they ma 
not have uſed the proper means of information. | 


And we do believe in our conſciences &c.] In order to the 
forming of which belief, ſome ſort of previous examina- 
tion of the party, by the perſons ſigning the teſtimonial], 
ſeemeth to be implied: And herein they undertake for 
his learning. Whereas, before; for deacon's orders, they 
did only take upon them, the knowledge of his behaviour ; 
for prigff's orders, of his behaviour and orthodoxy ; but 
now, for both, by theſe directions, they are to take upon 
them the knowledge of his behaviour ; orthodoxy, and learn- 
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Oꝛdination. 


ing Altho' this laſt is moſt properly the biſhop's pro- 


vince ; and not at all the leſs ſo, notwithſtanding ſuch 


Organ. See Church. 
Ornaments of the church, See Church. 


HE o „ was a tablet or board, with the 

picture of Chriſt, or the bleſſed virgin, ar ſome 
other of the ſaints, which after the conſecration of the 
elements in the euchariſt, the prieſt firſt kiſſed himſelf, 


. 


and then deliyered it to the people for the ſame purpoſe, 


r * 2 89888 
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Oſtiary. 


OFT 4RY, is one of the fiye inferior orders in the 


Romiſh church; whoſe office it is, to keep the doors 
of the church, and to toll the bell, Gif. 99+ 


© Overſeers of a will. See Illis. 
Oxford, See Colleges. 


— — — — 
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Pall. 


TAU. epiſcopale, is a hood of white 


lamb's wool, to be worn as. doctors hoods-upon 
the ſhoulders, with four croſſes woven into it. And 
this pallium epiſcopale is the arms belonging to the ſec 
af Canterbury. Ged. 23. 1 Warn, 45. 


Pannage. 


F 
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Peannage. 


DANNAGE, pafuage (perhaps from pafeo, to feed), 
1 is the fruit of trees which the ſwine An — 
feed upon in the woods; as acorns, crabs, malt of beech, 
cheſnuts, and other nuts and fruits of trees in the woods : 
which is treated of under the title Tithrs. 

Sometimes alſo paniage is uſed to ſigrify the money 
which is paid for the pannage it ſelf, 


Papiſt. See Popety. 


hl. 1 8 
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Paraphernalia. 
PARAPHERNALIA, from wage preter, and fon dot, 
are the Woman's „ jewels, and other things, 
which in the life time of her huſband ſhe wore as the 
ornaments of her perſon, to be allowed at the diſcretion 
of the court, according to the quality of her and her huſ- 


band. Law of Teft. 383. | 
Which is treated of under the title Mills. 
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Pardon. | 

. IT. feemeth to have been always agreed, that the 
king's pardon will diſcharge any ſuit in the ſpiritual 
court ex officio : alſo.it ſeerns to be ſettled at this day, 


that jt will likewiſe diſcharge any ſuit in ſuch court ad in- 
ſtantiam partis pro feformatione morum or ſalute animz, 


as for defamation, ar laying violent hands on a clerk, or 


From = ; 'for ſuch _ are in truth the ſuits of the 
king, thoꝰ proſecuted e party. 2 Hat. 

2. Alſo, it ſeems 2 be — that if — to 
which ſuch pardon hath relation, be prior to the award 
of coſts to the party, it ſhall diſcharge them: And it 
ſeems to be the general tenor of the books, that tho” it 
be ſubſequent to the award of the coſts, yet if it be priar 


do 
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Pardon, 


to the taxation of them, it ſhall diſcharge them, becauſe 
nothing appears in certain to be due for coſts, before they 
are taxed. id. 6 13433 oF 

3. Alſo, if a perſon be impriſoned on a writ de ex- 
communicato capiendo, for his contumacy in not peyi 
coſts, and afterwards the king pardons all contempts, 
ſeems that he ſhall be diſcharged of ſuch impriſonment, 
without any ſcire facias againſt the party; becauſe it is 
grounded on the contempt, which is wholly pardoned ; 
and the party, muſt begin anew to compel a payment of 
the colts. 2 Hiiw. 06 ;; ono wn 9H 

4. But it ſeems agreed, that a pardon ſhall not diſcharge 
a ſuit in the ſpiritual court, any more than in a temporal, 
for a matter of intereſt or property in the plaintiff; as for 
tithes, legacies, matrimonial contracts, and ſuch like. 
Alſo it is agreed, that after coſts are taxed in a fuit-in 
ſuch court at the proſecution of the party, whether 
for a matter of private intereſt, or pro reformatione 
morum or ſalute animæ, as for defamation, or the like, 
2 ſhall not be diſcharged by a ſubſequent par- 
5. A perſon admitted to the benefit of clergy," is not 
to be deprived-in the ſpiritual court, for the crime for 
which he hath had his clergy. Fot a pardon frees the 
party from all ſubſequent puaiſhment, and conſequently 
from deprivation. 2 Haw. 364. K 2 

6. By the ſtatute of the 20 C. 2. c. 52. (which is the 
laſt act of general pardon) all contempts in the eccleſia- 
ſtical court in matters of correction are pardoned; but 
not in cauſes which have been commenced for matters 
of right. 


N pariſh. 


1. A T firſt there were no parochial diviſions of cures 


here in England, as there are now. For the bi- 
ſhops and their clergy lived in common ; and before that 
the number of chriſtians was much increaſed, the biſhops 


ſent out their clergy to preach to the people, as they 


ſaw- occaſion.” But after the inhabitants had generally 
embraced chriſtianity, this itinerant and occaſional going 
from place to place, was found very inconvenient, becauſe 


of the conſtant offices that were to be adminiſtered, — 
| e 
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the people not knowing to whom they ſhould reſort for 
ſpiritual offices and directions. Hereupon the bounds of 
arochial cures were found neceſlary to be ſettled here, by 
thoſe biſhops who were the great inſtruments. of convert- 
ing the nation from the ſaxon idolatry, At firſt they 
made uſe of any old britiſh churches that were left ſtand- 
ing; and afterwares from time to time in ſucceſſive ages, 
churches were built and endowed by lords of manors and 
others, for the uſe'of the inhabitants of their ſeveral ma- 
nors or diſtricts, and conſequently parochial bounds affixed 
thereunto. 1 Still. 88, $9. 
And it was this which gave a primary title to the pa- 
tronage of laymen ; and which alſo oftentimes made the 
bounds of a pariſh commenſurate to the extent of a-manor. 
Ken. Impropr. 55 6, Je” \ , IT 
Many of our writers have aſcribed - the firſt inſtitution 
of pariſhes in England to archbiſhop Honorius, about the 


r 636 ; wherein they build all on the authority of arch- 


iſhop Parker, But Mr. Selden ſeems rightly to under- 
ſtand the expreſſion provinciam ſuam in parochias diviſu, of 
dividing his province into new dioceſes ;' and this ſenſe is 


—7 by the author of the defence of pluralities. The 


ike diſtinction of pariſhes which now obtains, could ne- 

ver be the mode] of Honorius, nor the work of any one 
age. Some rural churches there were, and ſome limits 
preſcribed for the rights and profits of them. But- the 
reduction of the whole country into the ſame formal li- 
mitations was gradually advanced, being the work of 
many generations, However at the firſt foundation of 
parochial churches (owing ſometimes to the ſole piety of 
the biſhop, but generally to the lord of the manor) they 
were but few and conſequently at a great diſtance : ſo as 
the number of pariſhes depending on that 'of churches, 
the parochial bounds were at firſt much larger, and by 
degrees contracted, For'as the country grew more po- 
pulous, and perfons more devout, ſeveral other churches 
were founded within the extent of the former, and then 
a new parochial circuit was allotted in proportion to the 
new church, and the manor or eſtate of the founder of it. 
Thus certainly began the increaſe of pariſhes, when one 
too large and diffuſe for the reſort of all inhabitants to 
the one church, was by the addition of ſome one or more 
new churches cantoned into more limited diviſions. This 
was ſuch an abatement to the revenue of the old churches, 
that complaint was made of it in the time of Edward the 
confeſſor: Now (ſay they) there be three or four 
| „ churches 
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to the taxation of them, it ſhall diſcharge them, becauſe 
nothing appears in certain to be due for coſts, before they 
are taxed. 1d, 10 8 iner 

3. Alſo, if a perſon be impriſoned on a writ de ex- 
communicato capiendo, for his contumacy in not peyj 
coſts, and afterwards the king pardons all contempts, 
ſeems that he ſhall be diſcharged of ſuch impriſonment, 
without any ſcire facias againſt the party ;. becauſe it is 
grounded on the contempt, which is wholly pardoned : 
and the party, muſt begin anew to compel a payment of 
the coſts. 2 Haw. 3434. n 

4. But it ſeems agreed, that a pardon ſhall not diſcharg 
a ſuit in the ſpiritual court, any more than in a temporal], 
for a matter of intereſt or property in the plaintiff; as for 
tithes, legacies, matrimonial contracts, and ſuch like, 
Alſo it is agreed; that after coſts are taxed in a fuit-in 
ſuch court at the proſecution of the party, whether 
for a matter of private intereſt, or pro reformatione 
morum or ſalute animæ, as for defamation, or the like, 
2 ſhall not be diſcharged by a ſubſequent par- 


5. A perſon” admitted to the benefit of clergy, is not 
to be deprived in the ſpiritual court, for the crime for 
which he hath had his clergy. Fot a pardon frees the 
party from all ſubſequent puaiſhment, and conſequently 
from deprivation. 2 Haw. 364. It 

6. By the ſtatute of the 20'G. 2. c. 52. (which is the 
laſt act of general pardon) all contempts in the eccleſia- 
ſtical court in matters of correction are pardoned ; but 
not in cauſes which have been commenced for matters 
of right. 


"© ; « * 


I. T firſt there were no parochial diviſions of cures 

here in England, as there are now, For the bi- 
ſhops and their clergy lived in common ; and before that 
the number of chriſtians was much increaſed, the biſhops 
ſent out their clergy to preach to the people, as they 
ſaw occaſion. But after the inhabitants had generally 
embraced chriſtianity, this itinerant and occaſional going 
from place to place, was found very inconvenient, becauſe 


of the conſtant offices that were to be adminiſtered, - 
e 


ve 
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the people not knowing to whom they ſhould reſort for 
ſpiritual offices and directions. Hereupon the bounds of 
arochial cures were found neceſſary to be ſettled here, by 
thoſe biſhops who were the great inſtruments. of convert- 
ing the nation from the ſaxon idolatry, At firſt t 
made uſe of any old britiſh churches that were left ſtand- 
ing; and afterwards from time to time in ſucceſlive ages, 
churches were built and endowed by lords of manors and 
others, for the uſe of the inhabitants of their ſeveral ma- 
nors or diſtricts, and conſequently parochial bounds affixed 
thereunto. 1 Still. 88, 89. 5 
And it was this which gave a primary title to the pa- 
tronage of laymen ; and which alſo oftentimes made the 
bounds of a pariſh commenſurate to the extent of a manor. 
Ken. Impropr. 5, 6, 7. a 
Many of our writers have aſcribed the firſt inſtituti 
of bariſhes in England to archbiſhop Honorius, about the 
r 636 ; wherein they build all on the authority of arch- 
iſhop Parker. But Mr, Selden ſeems rightly to under- 
ſtand the expreſſion provinciam ſuam in parochias diviſit, of 
dividing his province into new dioceſes; and this ſenſe is 
juſtified by the author of the defence of pluralities. The 
like diſtinction of pariſhes which now obtains, could ne- 
ver be the model of Honorius, nor the work of any one 
age. Some rural churches there were, and ſome — 
preſcribed for the rights and profits of them. But the 
reduction of the whole country into the ſame formal li- 
mitations was gradually advanced, being the work of 
many generations. However at the firſt foundation of 
parochial churches (owing ſometimes to the ſole piety of 
the biſhop, but generally to the lord of the manor) they 
were but few and conſequently at a great diſtance : ſo as 
the number of pariſhes depending on that 'of churches, 
the parochial bounds were at firſt much larger, and by 
degrees contracted. For as the — grew more po- 
pulous, and perſons more devout, ſeveral other churches 
were founded within the extent of the former, and then 
a new parochial circuit was allotted in proportion to the 
new church, and the manor or eſtate of the founder of it. 
Thus certainly began the increaſe of pariſhes, when one 
too large and diffule for the reſort of all inhabitants to 
the one church, was by the addition of ſome one or more 
new churches cantoned into more limited diviſions. This 
was ſuch an abatement to the revenue of the old churches, 
that complaint was made of it in the time of Edward the 
confeſſor: * Now (ſay they) there be three or four 
| „ churches 
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e 
„ and ſo the tithes and profits of the prieſts are much di- 
„ miniſhed. Ken. Par. Ant. 586, 587. 

And now, the ſettling the bounds of pariſhes depends 
upon ancient and immemorial cuſtom. For they have 
not been limited by any act of parliament, nor ſet forth 
by ſpecial commiſſioners; but have been eſtabliſhed, as 
the circumſtances of times and places and perſons did 

pen, to make them greater or leſſer. 1 Still. 243. 

n ſome places pariſhes ſeem to interfere, when ſome 
place i in the middle of another pariſh belongs to one that 
is diſtant 1; but that hath generally happened by an unity 
of poſſeſſion, when the lord of à manor was at the charge 
to erect a new church, and make a diſtin pariſh of his 
own demeſns, ſome of which lay in the compaſs of ano- 
ther pariſh. 1 Still. 244. 

But now care is taken (or ought to be) by + 
peranibulations to preſerve thoſe bounds of — 
which have been long ſettled by cuſtom. 1 Still. 244. 

2. By a conſtitution of archbiſhop Wirchelſey ; the pa- 

riſhioners, ſhall find at their own charge banners for the ro- 
gations, Lind. 252. 
And upon the account of perambulations being per- 
formed in rogation week, the rogation days were an- 
ciently called gange-days; from the ſaxon gan or gan- 
gan, to go. 

S 
breaking his cloſe, and for * down two ga 
and three perches of hedge, lefendant ruſtifies 
for-that the ſaid gloſe was in the —. of Rudham, and 
that all the pariſhioners there for time immemorial had 
uſed to go over the ſaid cloſe upon their per mbulation 
in rogation week ; and becauſe the plaintiff the 
two gates and obſtructed three perches of hedge in the 
ſaid way, the defendant being one of the pariſhioners 
broke them down. And by the court; It is not to be 
doubted, but that pariſhioners may well juſtify, the go- 
ing over any man's land in the perambulation, accord- 
ing to their uſage, and abate all aulances in their way. 
Cre. Eliz. 441. 

In the perambulation of a 3 no refreſhment can 
be claimed by the pariſhioners, as due of right from any 
houſe or lands in virtue of cuſtom. The making good 
ſuch a right on that foot, hath been twice attempted in 
the ſpiritual courts ; but in both caſes, prohibitions were 


_—_— and the cuſtom declared to be againſt law and 


reaſon, 
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reaſon, Gibſ. 213. 2 RolPs Rep. 259. 2 Lev. 163. 
3 Keb. bog. | | 

Theſe perambulations (tho* of great uſe in order to pre- 
ſerve the bounds of pariſhes) were in the times of po- 
pery accompanied with great abuſes ; viz. with feaſtings 
ny oe ſuperſtition ; being performed 'in the nature of 
proceſſions, with banners, Hand bells, lights, ſtaying at 
croſſes, and the like. And therefore when proceſſions were 
forbidden, the uſeful and innocent part of perambulations 
was retained, in the injunctions of queen Elizabeth; 
wherein it was required, that for the retaining of the 
perambulation of the circuits of pariſhes, the people 
ſhould-once in the year, at the time accuſtomed, with 
the curate and the ſubſtantial men of the pariſh, walk 
about the 'pariſhes, as they were accuſtomed, and at 
their- return to the church make their common prayers. 
And the curate in their ſaid common perambulations, was 
at certain convenient places to admoniſh the people, to 


give thanks to god (in the beholding of his benefits), and 


tor the increaſe and abundance of his fruits upon the 
face of the earth; with the ſaying of the 103d. pſalm. 
At which time alſo the ſaid miniſter was required, to 
inculcate theſe or ſuch like ſentences, Curſed be he which 
tranſlateth the bounds and dolles of his neighbour , or ſuch 
other order of prayers, as ſhould be lawfully appointed, 
3 3. * 

t the ſuperſtitions here laboured againſt, were not 
ſo eaſily ſuppreſſed; as may be gathered from the endea- 
vours uſed to ſuppreſs them fo late as the time of arch- 
biſhop Grindal : And now, ſince that hath been long ef- 
feed, it were to be wiſhed, that perambulations were 
held more regularly and frequently than now they are ; 
to the end the limits of pariſhes may be the better kept up 
and aſcertained. Gibſ. 21 


3. The bounds ot notes, tho coming in queſtion dt 
in a ſpiritual matter, ſhall be tried in the temporal court. riſes where te 
This is a maxim, in which all the books of common law: be tried. 


are unanimous; - altho*.” our provincial conſtitutions do 
mention ' the. bounds of pariſhes, amongſt the matters 
which merely belong to the eccleſiaſtical court, and can- 
not belong to any other. Gib/. 212. 

And in the 14 C. when a prohibition-was -prayed to 
the ſpiritual court, for proceeding to determine a caſe 
of tithes, the right to which depended on the lands ly- 
ing in this or that will; it was denicd by the whole 
court of king's bench, who declared, that the. bounds of 

| vills 
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vills are triable in the eccleſiaſtical court. G:3/.. 213. 
—— But this was between two ſpiritual perſons, the rec- 
tor and vicar. 2 Rolls Abr. 312. 1 

And in the caſe of Iues and Wright, H. 15 Car. If the 
bounds of a village in a pariſh come in queſtion in the 
eccleſiaſtical court, in a ſuit between the parſon impro- 
priate and the vicar of the fame pariſh, 'as if the vicar 
claim all the tithes within the village of D. within the 
pariſh, and the parſon all the tithes in the reſidue of the 
pariſh, and the queſtion between them is, whether cer- 
tain lands, whereof the vicar claims the tithe, be, within 
the village of D. or not; yet inaſmuch as it is between 
ſpiritual. perſons, viz. between the parſon and vicar, al- 
tho* the parſon be a layman, and the parſonage appropri- 
ate a lay- fee, yet it ſhall be tried in the eccleſiaſtical court. 
2 in this caſe the prohibition was denied. 2 Koll's 

br. 312. 4 

And by the 17 G. 2. c. 37. it is enacted, that where 

there ſhall be any diſpute, in what pariſh or place, im- 
proved waſtes and drained and improved marſh lands lie, 
and ought to be rated ; the occupiers of ſuch lands, or 
houſes built thereon, tithes ariſing therefrom, mines 
therein, and ſaleable underwoods, ſhall be rated to the 
relief of the poor and to all other pariſh rates within ſuch 
pariſh and place which lies neareſt to ſuch lands: and 
if on application to the officers of ſuch pariſh or place to 
have the ſame aſſeſſed, any diſpute ſhall ariſe ; the juſtices 
of the peace at the next ſeſſions after ſuch application 
made, and after notice given to the officers of the ſeveral 
pariſhes' and places adjoining to ſuch lands, and to all 
others intereſted therein, may hear and determine the ſame 
on the appeal of any perſon intereſted, and may cauſe the 
ſame to be equally aſſeſſed; whoſe determination therein 
ſhall be final. But this ſhall not determine the boundaries 
of any pariſh or place, other than for the purpoſe of ratin 

ſuch lands to the relief of the poor, and other parochial 


rates. /. 1, 2. 


And by the 2 & 3 Ed. 6. c. 13. Every perſon who 
ſhall have any beaſts or other cattle tithable, depaſturing 
in any waſte or common, whereof the pariſh is not cer- 
tainly known, ſhall pay the tithes thereof where the 
owner of the cattle dwells, / 3. 
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1 ONIFACE. We do decree, that the offices for pq cok, 

B holy water be conferred upon poor clerks, Lind. 142. 

For the underſtanding of which conſtitution, it is to 

be obſerved, that pariſh clerks were heretofore real clerks ; 

of whom every miniſter had at leaſt one, to aſſiſt under 

him, in the celebration of divine offices; and for his bet- 

ter maintenance, the profits of the office of aguæbajalus 

(who was an affiſtant to the miniſter in _— the 

holy water) were annexed unto the office of the pariſh 

clerk by this conſtitution: ſo as, in after times, aqueba- 
jalus was only another name for the clerk officiating un- 

der the chief miniſter. 

2. Can. 91. And the faid clerk ſhall be twenty years His qualification, 
of age at the leaſt ; known to the parſon, vicar, or mi- 
nifter, to be of honeſt converſation, and ſufficient for his 
reading, writing, and alſo for his competent ſkill in fing- 

ing (if it may be). | | 

3. All incumbents once had the right of nomination How to be a- 
of the pariſh clerks, by the common law and cuſtom of pointed. 
the realm.” Gibſe 214 1 

And by the aforeſaid conſtitution of archbiſhop Bonz- 

face; ——Becauſe differences do ſometimes ariſe between 

rectors and vicars and their pariſhioners, about the con- 

ferring of ſuch offices, we do decree, that the ſame rec- 

tors and vicars, whom it more particularly concerneth to 

know who are fit for fuch offices, ſhall endeavour to place 

ſuch clerks in the aforeſaid offices, who according to their 
judgment are ſkilled and able to ſerve them agreeably in 

the divine adminiſtration, and who will be obedient to 

their commands. 

And by Can. 91. No parifh-clerk upon any vacation ſhall 

be choſen within the city of London or elſewhere, but by the 
parſam or vicar ; or where there is no parſon or vicar, by the 

miniſter of that place for the time being: which choice ſhall 

br ſignified by the ſaid minifter vicar or parſon, to the pa- 
ri/bioners the next ſunday following in the time of divine 

ce. | 

Since the making of which canon, the right of put- 
ting in. the pariſh clerk hath often been conteſted be- 
tween -incumbents and pariſhioners, and prohibitions 
prayed, and always obtained, to the ſpiritual court for 


maintaining the authority of the canon in favour of the 
3 incumbent, 


. 1 1 


Pariſh clerk, 


incumbent, againſt the plea of cuſtom in behalf of the 
pariſhioners. Gib/. 214. 1890 | 
Thus, E. 8 Fa. Cundict and Plomer. The pariſhioners 
of. the pariſh. of St. Alphage in Canterbury, did preſcribe. 
to. have the election of their pariſh clerk, and by the 
canon the election of the clerk is given to the vicar : It 
was adjudged in this caſe, that the preſcription ſhould be 
preferred before the canon; and a prohibition was award- 
5 
* A s caſe. a1 r | 
of St. Katherine's in Coleman ftreet, and Hammond as 
clerk there, ſued in the ſpiritual court to have the ſaid. 


. clerk eſtabliſhed there, being placed there by the parſon 


His ſalary, 


according to the late canon; where the pariſhioners di- 
ſturbed him upon a pretence of a cuſtom to place the 
Clerk. there by the election of their veſtry. And upon 
this ſurmiſe of a cuſtom, the churchwardens and pari- 
ſhioners prayed a prohibition; and after divers motions,, 
a prohibition- was granted: for they held that it was a 
good cuſtom, and that the canon cannot take it away, 
Gro; Ja. 670. "7g 
2 elerks after having been duly choſen and 
appointed, are uſually licenſed by the ordinary. Tohn/. 


2046" 5 
And when they are licenſed, they are ſworn to. obey 

the miniſter, 24 205. 

Andi if a pariſh clerk hath been uſed time out of mind to 
be, choſen by the veſtry, and after admitted and ſworn. be- 
fore the archdeacon, and he refuſe to ſwear ſuch pariſh 
clerk, ſo elected, but admitteth another cheſen by the par- 
ſon; a writ may be awarded to him commanding him to 
ſwear him. 2 Rell's Abr. 234. Viner. Mandamus H. 3. 
3 Bac. Abr. 531. | 

And in the caſe of X. and Henchman, official of the 


conſiſtory court of the die of London, a mandamus 


was granted, to admit one Robert Trott to the office of 
pariſh. clerk of Clerkenwell, being elected by the pariſh A 
it being ſhewn that the official had uſually admitted to 
that office. 3. Bac, Ar. 531. | ** 

5. By the aforeſaid conſtitution of archbiſhop Boniface; 
IF the pariſhioners, Hall malicieufly withheld the - accuſtomed- 
alms from the aquæbajalus, they: /hall be earneſtly admoniſhed 
te render the ſame ; and if need be, ſhall. be compelled by ecele- 


feat ical cenſure, 


* = 


Alms] 


Pariſh clerk. 

Ans] By which word we may underſtand, that ſuch 
clerks cannot claim any thing by way of a certain allow- 
ance or endowment by reaſon of their office of aqguebajalus : 
But their ſuſtentation ought to be collected and levied ac- 
cording to the manner and cuſtom of the country. Lin. 
143. | 
Accuſftomed alms] For this cuſtom ought to be conſider- 
ed according to the manner anciently obſerved; which 
alſo, inaſmuch as it concerneth the increaſe. of divine 
worſhip, ought not to be changed at pleaſure : but here. 
unto the pariſhioners may be compelled by the biſhop. 
Lindw. 14 

And us Bt of this kind is good and laudable, that 
every maſter of a family (for inſtance) on every lord's 
day give to the clerk bearing the holy water ſomewhat 
according to the exigency of his condition; and that on 
chriſtmaſs day he have of every houſe one loaf of bread, 
and a certain number of eggs at eaſter, and in the au- 
tumn certain ſheaves. Alſo that may be called a laudable 
cuſtom, where ſuch clerk every quarter of the year re- 
ceiveth ſomething in certain in money for his ſuſtenance, 
which ought to be collected and levied in the whole pa- 
riſh. For ſuch laudable cuſtom is to be obſerved; and 
to this the pariſhioners ought to be compelled : for ha- 
ving paid the ſame for fo E. a time, it ſhall be pre- 
ſumed that at firſt they voluntarily bound themſelves 
thereunto. Lindi. 143. 


Adnoniſbed] Not only by the miniſters, but alſo and 
more eſpecially by the ordinary of the place. Lindw. 143. 


By ecclefiaftical cenſure} Of which there are three kinds; 
ſuſpenſion, excammunication, and interdict. Lindw. 143. 

And by Can. g1. The ſaid clerks ſhall have and receive 
their ancient wages, without fraud or diminution, either at 
the hands of the churchwardens, at ſuch times as hath been 
accuſtomed, or by their otun collection, according to the mojt an- 
cient cuſtom of every pariſb. 

Ancient wayes) In caſe ſuch cuſtomary allowance is de- 
nied, the foregoing conſtitution, and the practice there- 
upon, direct where it is to be ſued for, viz. before the 
ordinary in his eccleſiaſtical court. That conſtitution 
(as we ſee) calls thoſe wages accu/tomed alms ; and in the 
regiſter there is a conſultation provided in a caſe of the 
.fame nature, for what the writ calls largitis charitativa 
{as being originally a free gift), which by parity of rea- 

Vor. III. F ſon 
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ſon may be fairly extended to the preſent caſe. Gib ſ. 

214. A 

But by the common Jaw ;. If a pariſh clerk claim by 
cuſtom to have a certain quantity of bread at chriſtmaſs, 
of every inhabitant of the pariſh, or the like, and ſue 
for this in the ſpiritual court; a prohibition lieth. 2 Noll: 
Abr. 286. 

H. 12 G. 2. Pitts and Evans. A prohibition was 
granted to a ſuit in the ſpiritual court by the clerk of 
St. Magnus for 18 4 d. aſſeſſed on the defendant's houſe 
at a veſtry in 1672, to be paid to the pariſh clerk. For 
by the court, he is a temporal officer ; or if not, yet he 
could not ſue there for ſuch a rate: for if it is due by 

cuſtom, he may maintain an aſſumpfit ; if not, a quantum 
meruit, or a bill in equity. Str. 1108. 

M. 3 An. Parker and Clarke. Theclerk of a pariſh 
libelled againſt the churchwardens, for ſo much money 
due to him by cuſtom every year, and to be levied by 
them on the reſpective inhabitants in the ſaid pariſh ; 
and after ſentence in the ſpiritual court, the defendants 
ſuggeſted for a prohibition, that there was no ſuch cu- 
ſtom as the plaintiff had ſet forth in his libel, It was 
objected againſt granting the prohibition, that it was now 
too late, becauſe it was after ſentence, eſpecially fince the 
cuſtom was not denied ; for if it had, and that court had 
proceeded, then, and not before, it had been proper to 
move for a prohibition. But by Holt chief juſtice ; it is 
never too Jate to move the king's bench for a prohibition, 
where the ſpiritual court had no original juriſdiction, as 
they had not in this caſe, becauſe a clerk of a pariſh is 
neither a ſpiritual perſon, nor is this duty in demand ſpi- 
ritual, for it is founded on a cuſtom, and by conſe- 
quence triable at law; and therefore the clerk may 
have an action on the caſe againſt the churchwardens 
for neglecting to make a rate, and to levy it, or if it had 
been levied and not paid by them to the plaintiff, 6 Mod. 
252. 3 Salk. 87. N | 

Now to be te- 6. The pariſh clerk ought to be deprived by him that 
_ from his placed him in his office; and if he is unjuſtly deprived, a 
25 mandamus will lie to the churchwardens to reſtore him: 
for the law looks upon him as an officer for life, and one 

that hath a freehold in his place, and not as a ſervant; 

and therefore will not ſuffer the eccleſiaſtical court to de- 

prive him, but only to correct him for any miſdemeanor 

dy eccleſiaſtical cenſures. 2 Roll Abr. 234. Gibſ. 214. 


Ged. 192. 
T. 13 G. 


Pariſh clerk. . 


J. 13 C. Townſhend and Thorpe. The plaintiff declared 
in prohibition, that he was indicted for an affault with 
intent to commit ſodomy, notwithſtanding which he was 
proceeded againſt in the ſpiritual court for the ſame offence, 
and for drunkenneſs. 
plaintiff was a pariſh clerk, and that the ſuit there was not 
only to puniſh him for the incontinency, but alſo to de- 
prive him of his office, Demurrer thereupon. And as it 


was going to be argued, the court propoſed to ſtay till the 


indictment was tried ; and it having been tried, and the 


defendant convicted and pilloried, the court, without or- 


dering the declaration to be amended, granted a conſulta- 
tion as to the proceeding to deprive, and confirmed the 
prohibition as to any other puniſhment. They ſaid, he 
was an eccleſiaſtical officer as to every thing but his elec- 
tion. Str. 776. | 

M. 6 G. 2. Peak and Bourne. The plaintiff declared 
in prohibition, that he was ſued in the ſpiritual court for 
executing the office of deputy pariſh clerk, without the 
licence of the ordinary. On demurrer, three points were 
made: 1, Whether a pariſh clerk be a temporal or a ſpi- 
ritual office. 2. Whether he can make a deputy. 3. 
Whether the licence of the ordinary is requiſite, It was 
argued three ſeveral times upon all the points. But the 
court in giving judgment founded themſelves only upon 
the laſt ; as to which they held, that a licence was not 
neceſſary, and therefore gave judgment for the plaintiff in 
prohibition. They ſaid the canon did not require it, and 
indeed it would be a transferring the right of appointment 


to all intents and purpoſes to the ordinary. As to the 


two other points, the court ſtrongly inclined that he was 
a temporal officer as to the right of his office; and that 
he might make a deputy. - And as to the firſt, when the 
court were preſſed with their own authority in Townſhend 
and Thorpe, they ſaid it was a haſty opinion, into which 
they were tranſported by the enormity of the caſe. Str. 
942+ | 

T. 30 & 31 G. 2. Tarrant and Haxby. A motion was 
made for a prohibition to the conſiſtory court of York, to 
ſtay their proceedings againſt Tarrant the preſent pariſh 
clerk of St Oſith in York ; which proceedings were there 
inſtituted:at the inſtance of Haxby the deprived pariſh 
clerk, for the reſtoration of the ſaid Haxby. It was urged 
that the office is temporal ; and therefore that the ſpiritual 
court hath no juriſdiction concerning his deprivation, 


"This Haxby, they ſaid, was deprived by the parſon and 
7, F 2 the 


he defendant pleaded, that the 
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the whole pariſh, for drunkenneſs during divine fervice, 
and other miſdemeanors : Whereupon, the parfon ap- 
pointed Tarrant in his room. Againſt whom, Haxby 
libelled in the confiſtory court; where there was a moni- 
tion, and they were proceeding to reſtore Haxby. And 
all this was ſuggeſted. Upon, which a rule was granted 
to ſhew cauſe. And now cauſe was to have been ſhewn. 
But the counſel, being fatisfied that it was too ſtrong 
againſt them, gave it up. And the rule for the prohibi- 
tion was made abſolute, Bur. 367. 5 


Parochial library. See Libzary. 


Parſon. 
ARSON, perſma, properly ſignifies the rector of a 
P pariſh church; becauſe during the time of his incum- 
bency he repreſents the church, and in the eye of the law 
ſuſtains the perſon thereof, as well in ſuing, as in being 
ſued, in any action touching the ſame. God. 185. 
Parſon imparſonee (perſona 2 ) is he that as 
lawful incumbent is in actual poſſeſſion of a parith church, 
and with whom the church is full, whether it be preſen- 
tative or impropriate. 1 Ju. zoo. 
The law concerning parſons, as diſtinct from vicars, 
is treated of under the title Appꝛopziation. 


Patriarch. 


Patriarch is the chief biſhop over ſeveral countries or 
provinces, as an archbiſhop is of ſeveral dioceſes ; 
and hath ſeveral archbiſhops under him. God. 20. 


Patron, patronage, See Advowſon 


Pecullat. 


es; 


at. 


dioceſes of London, Wincheſter, Rocheſter, Lincoln, 


0 
© Peculiar. 


I XEMPT juriſdictions are ſo called, not becauſe Ecempt jutiſdie- 
they are under no ordinary; but- becauſe they are dens in g:neral, 
not under the ordinary of the dioceſe, but have one of 
their own. Theſe are therefore called peculiars, and are 
of ſeveral ſorts, 1 Still. 336, 5 
2. As, frſt, Royal peculiars; which are the king's Royal peculiars, 
free chapels, and are exempt from any juriſdiction but the 
king's, and therefore ſuch may be reſigned into the king's 
hands as their proper ordinary; either by ancient privi- 
lege, or inherent right. 1 Still, 337. Lyndw. 125. 
3 Peculiars of the archbiſhops, excluſive of the biſhops ArchbiG@ops pe · 
and archdeacons ; which ſprung from a privilege they had, culiars. 
to enjoy juriſdiction in ſuch places here their ſeats and 
poſſeſſions were: and this was a privilege no way unfit or 
unreaſonable, where their palaces were, and they often- 
times repaired to them in perſon; as anciently the arch- 
biſhops appear to have done, by the multitude of letters 
dated from their ſeveral. ſeats. G:bſ. 978. | 
In theſe peculiars (which, within the province of Can- 
terbury, amount to more than a hundred, in the ſeveral 


Norwich, Oxford, and, Chichefter) juriſdiction is admi- 
niſtred by ſeveral commiſſaries ; the chief of whom is the 
dean of the arches, for the thirteen peculiars within the 
city of London. And of theſe Lindwood obſerves, that 
their juriſdiction is archidiaconal. Gig, 978. 

4. Peculiars of biſhops, excluſive of the juriſdiction of Peculiars of bi. 
the biſhop of the dioceſe in which they are ſituated. Of Hefe eber 
which ſort, the biſhop of London hath four pariſhes with- : 
in the dioceſe of Lincoln; and every biſhop, who hath a 
houſe in the dioceſe of another biſhop, may therein exer- 
ciſe epiſcopal juriſdiftion. And therefore Lindwood ſays, 
the ſignification of bifboprick is larger than that of dicceſe, 
becauſe à biſhoprick may extend into the dioceſe of ano- 
ther biſhop, by reaſon of a peculiar juriſdiction which the 
biſhop of another dioceſe may have therein. G14/. 978. 

5. Peculiars of biſhops in their own dioceſe; excluſive peculiars of bi- 


of archidiaconal juriſdiction. Of which, Lindwood writes obs is their 


dioceſe, en- 
thus: There are ſome churches, which altho' they be dg e l 


lituate within the precincts of an archdeaconry, yet are %uconal jurits 
not ſubject to the archdeacon; ſuch as churches regular en. 
of monks, canons, and other religious; fo alſo if the 
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Peculiar. 


archbiſhop hath reſerved ſpecially any churches to his own 
juriſdiction, ſo as that within the ſame the archdeacon 
ſhall exerciſe no juriſdiction; as it is in many places, 
where the archbiſhops and biſhops do exerciſe an imme. 
diate and peculiar juriſdiction. G1. 978. | 

As to the former of theſe, the juriſdiction over religious 


houſes ; the archdeacons were excluded from that by the 


ancient canon law, which determines, that archdeacons 
ſhall have no juriſdiftion in monaſteries, but only by ge- 
neral or ſpecial cuſtom ; and if the archdeacon could not 
make out ſuch cuſtom, he was to be excluded from juriſ- 
dition, becauſe he could not claim any authority of com- 
mon right. As to the other, namely, the exempting of 
particular pariſhes from archidiaconal juriſdiction; there 
are not only many inſtances of ſuch exemptions in the 
eccleſiaſtical records, but the pariſhes themſelves continue 


fo exempt, and remain under the immediate juriſdiction 
of the archbiſhop, as in other places of the biſhop. Gib). 


8. | 
Ns Peculiars of deans, deans and chapters, prebenda- 
ries, and the like; which are places wherein, by ancient 
compoſitions the biſhops have parted with their juriſdic- 
tion as ordinaries, to thoſe ſocieties ; probably becauſe 
the poſleſhons of the reſpective corporations, whether ſole 
or aggregate, lay chiefly in thoſe places : the right of which 
ſocieties was not original, but- derived from the biſhop ; 
and where the compoſitions are loſt, it depends upon pre- 
ſcription, Gibſ. 978. 1 Still. 337. 7 38 

M. 8 M. Robinſon and Godſalve, Upon motion for a 
prohibition to ſtay a ſuit in the biſhop's court, upon ſug- 
geſtion that the party lived within a peculiar archdeaconry; 
it was reſolved by the court, that where the archdeacon 
hath a peculiar juriſdiction, he is totally exempt from the 
power of the biſhop, and the biſhop cannot enter there 
and hold court; and in ſuch caſe, if the party who lives 
within the peculiar be ſued in the biſhop's court, a pro- 
hibition ſhall be granted: but if the archdeacon hath not 
a peculiar, then the biſhop and he have concurrent juriſ- 
diction, and the party may commence his ſuit, either in 
the archdeacon's court or the biſhop's, and he-hath elec- 
tion to chuſe which he pleaſeth : and if he commence in 
the biſhop's court, no prohibition ſhall be granted ; for if 
it ſhould, it would confine the biſhop's court to determine 
nothing but appeals, and render it incapable of having 
any cauſes originally commenced there. L. Raym. 123. 
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Peculiar. 


It ſeems to be true doctrine, that no exemptions grant- 
ed to perſons or bodies under the degree of biſhops, extend 
to a power of employing any biſhop they can procure, to 

orm for them ſuch acts as are merely epiſcopal, unleſs 
ſpecial words be found in their grants of exemption, im- 
powering and n them ſo to do; but that all ſuch 
acts are to be performed by the biſhop of the dioceſe with- 
in which they are ſituated, after the exemption as much 
as before: Gr, in other words, that the exemptions in 
which no ſuch clauſe is found, are only exemptions from 
the exerciſe of ſuch powers, as the perſons or bodies are 
capable of exerciſing, Thus it is in granting letters di- 
miſſory (as hath been ſhewed before, in the title Dydi- 


nation.) And thus it ſeems to have been underſtood, in 


the act of conſecrating churches and churchyards, and 
reconciling them when polluted ; by a licence which we 
find the dean of Windſor had from the guardian of the 
ſpiritualties of Saliſbury, to employ any catholick biſhop 
to reconcile the cloyſter and yard of the ſaid free chapel, 
when they had been polluted by the ſhedding of blood. 
Ky 978. 71 

In the time of archbiſhop Winchelſey, upon an appeal 
to Rome, in a controverſy concerning Pagham, a pecu- 
liar of the archbiſhop of Canterbury; it was ſaid, in the 
repreſentation to the pope, to be of Canterbury diaceſe; 
which was objected againſt in the exceptions on the other 
ſide, becauſe in truth and notoriety it is in the dioceſe of 
Chicheſter, Which was a juſt exception in point of form ; 
becauſe the proper ſtyle of thoſe peculiars, as often as they 


are mentioned in any inſtruments, is, of or in ſuch 4 dis- 


ceſe (namely, the dioceſe in which they are ſituated) and 
4 the peculiar and immediate juriſdiction of the archbiſhop. 
ibſ. 


which, it is enacted by the 31 H. 8. c. 13. that ſuch of 
the late monaſteries, abbathies, priories, nunneries, col- 
leges, hoſpitals, houſes of friers, and other religious and 
eccleſiaſtical houſes and places, and all churches and cha- 
pels to them belonging, which before the diſſolution were 
exempted from the viſitation and other juriſdiction of the 
ordinary, ſhall from henceforth be within the juriſdiction 
and viſitation of the ordinary, within whoſe diopeſe they 
are ſituate, or within the juriſdiction and viſitation of ſuch 
perſons as by the king ſhall be limited and appointed, 


7. 23. 
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places exempt. 


Peculiar. 

Such tions were.commonly granted at Rome, te 
thoſe who ſolicited for them; eſpecially to the larger mo- 
naſteries, and ſuch who had wealth enough to ſolicit pow- 
erfully : but the right of viſitation being of common right 
in the biſhop, the religious who had obtained ſuch exemp- 
tions, were liable to be cited, and were bound upon pain 
of contumacy, either to ſubmit to his viſitation, or to 
exhibit their bulls of exemption, to the end they might be 
viewed and examined, and the biſhop might ſee of what 
authority and extent they were, And whereas this ſtatute 
veſts a'power in the king, to ſubject any of thoſe religious 
houſes which were heretofore made exempt, to ſuch juriſ- 
diction as he ſhould appoint, excluſive of the ordinary; 
there can be no doubt, but that the perſons who claim 
exemption from the viſitation of the ordinary in virtue of 
ſuch appointment, are obliged upon pain of eccleſiaſtical 
cenfures (in like manner as the religious were) to ſubmit 
the evidences of their exemption to the examination of the 
ordinary; without which, it is impoſſible for him to know 
how far his authority extends. Gib. 977. 

8. By the 25 H. 8. c. 19. All appeals to be had from 
places exempt, which heretofore, by reaſon of grants or 
liberties of ſuch places exempt, were to the biſhop or ſee 
of Rome, ſhall be to the king in chancery; which ſhall 
be definitively determined by authority of the king's com- 
miſſion: ſo that no archbiſhop or biſhop ſhall intermit or 
meddle with any ſuch appeals, otherwiſe than. they might 
have done before the making of this act. /, 6. 

9. By the 25 H. 8. c. 21. Viſitations of places exempt, 
which heretofore were viſited by the pope, ſhall not be 
by the archbiſhop of Canterbury ; but in ſuch caſes, re- 
dreſs viſitation-and confirmation ſhall be by the king, by 
commiſſion under the great ſeal, 

And by the ſtatute of the 1 G. „. 2. c. 10, All dona- 
tives which have received or ſhall receive the augmenta- 
tion of the governors, of queen Anne's bounty, ſhall there- 
by and from thenceforth become ſubject ta the juriſdiction 
of the biſhop of the dioceſe : and that no prejudice may 


- thereby ariſe to the patrons of ſuch donatives, it is provi- 


ded, that no ſuch donative ſhall he ſo augmented, with- 
out conſent of the patron under his hand and ſeal, - 


Penance. 


a 


a publick ſatisfaQion to the church, for the ſcand; 


the fact; as in the caſe of defamation, or laying violent 


x 
ad _ 388 
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Penante. 


1. NENANCE is an eccleſiaſtical puniſhment, uſed Of penance "a 
E in the diſcipline of the church, which doth affect nn tue in 


the body of the penitent; by which he is obliged to She 
hath given by his evil example, So in the primitive times, 
they were to give teſtimonies of their reformation, befote 
they were re-admitted to partzke of the myſteries of the 
church, In the caſe of inceſt, or incontinency, the ſin- 
ner is uſually jnjvined. to do a publick penance in the ca- 
thedral, or pariſh church, or publick market, barelegged 
and barcheaded in a white ſheet, and to make an open 
confeſlion of his crime in a preſcribed form of words ; 
which is augmented or moderated according to the qualit 

of the fault, and the diſcretion of the judge. So in ſmall- 
er faults and ſcandals, a publick ſatisfaction or penance, 
as the judge ſhall decree, is to be made before the miniſtes, 
churchwardens, or ſome of the pariſhioners, reſpect hein 
had to the quality of the offence, and circumſtances 0 


hands on à miniſter, or the like. God. Append, 18. 
And as theſe cenſures may be moderated by the jud e“ 
diſcretion, according to the nature of the offence; ſo 105 
" may be totally altered by a commutation of penance : 
and this hath been the ancient privilege of the eccleſiaſti- 
cal judge, to admit that an oblation of a ſum of money 
for pious uſes ſhall be accepted in ſatisfaction of publick 
penance, Id. 1g. 
But penance muſt be firſt injoined, before there can be 
a commutation ; or otherwiſe it is a commutation for na- 


thing, ral , 
2. Lindwood and other canoniſts mention three ſorts af Penance of di- 
penance : * vers Kinds, 


* 1) Private; injoined by any prieſt in hearing confeſ- 
ns. ; 
(2) Publick ; injoined by the prieſt for any notorious 
crime, either with or without the biſhop's licence accard- 
ing to the cuſtom of the country, | : 
(3) Solemn penance concerning which it is ordained 
by a conſtitution of archbiſhop Peccham, as followèth: 
Whereas, according to the ſacred canons, greater fins, 
ſuch as inceſt and the like, which by their ſcandal raiſe a 


clamour in the whole city, are to be chaſtiſed with ſolemn 
I penance ; 
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Penance. 


penance ; yet ſuch penance ſeemeth to be buried in obli- 
vion by the negligence of ſome, and the boldneſs of ſuch 
criminals thereby is increaſed ; we do ordain, that ſuch 
ſolemn penance be for the future impoſed, according to 
the canonical ſanctions. Lindiu. 339 | 

And this penance could be injoined by the biſhop only; 
and did continue for two, three, or more years. But ih 
latter ages, for how many years ſoever this penance was 
inflicted, it was performed in Lent only. At the begin- 
ning of every Lent, during theſe years, the offender was 
formally turned out of the church ; the firſt year, by the 
biſhop ; the following year by the biſhop ; or prieſt. On 
every Maundy Thurſday, the offender was reconciled 
and abſolved, and received the ſacrament on Eaſter-day, 
and on any other day till Low-Sunday : This was done 
either by the biſhop or prieſt, But the laſt final reconcilia- 
tion, or abſolution could be paſſed regularly by none but 
the biſhop. And it is obſervable, that even down to 
'Lindwood's. time, there was a nation prevailed, that this 
ſolemn penance could be done but once : If any man re- 
lapſed after ſuch penance, he was to be thruſt into a mo- 
naſtery, or was not owned by the church; or however 
ought not to be owned according to the ſtrictneſs of the 
canon; tho” there is reaſon to apprehend, that it was often 


'otherwiſe in fact. And indeed this folemn penance was 
ſo rare in thoſe days, that all which hath been ſaid on this 


ſubje& was rather theory than practice, except perhaps in 
caſe of hereſy. 81 Pecch. 
Beniface. We do ordain, that laymen ſhall be com- 


pellea by the ſentence of excommunication, to ſubmit to 


canonical penances, as well corporal as pecuniary, inflict- 


ed on them by their prelates. And they who hinder the 


fame from being performed, ſhall be coerced by the ſen- 
tences of interdict and excommunication. And if diſtreſſes 
ſhall be made on the prelates upon this account, the diſ- 
trainers ſhall be proceeded againſt by the like penalties. 
Lind. 321. 

Which corporal penances Lindwood ſpecifieth in divers 
inſtances ; as thruſting them into a monaſtery, brand- 


ing, fuſtigation, impriſonment. Lind. 321. 


Othob. We do decree, that the archdeacons for any 
mortal and -notorious crime, cr from whence ſcandal may 


ariſe, ſhall not take money for the ſame of the offenders, 


but ſhall inflict upon them condign puniſhment. Athon. 
125. 
Stratford. 
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Penanee. 75 
Stratford. Becauſe the offender hath no dread of his 
fault, when money buys off the puniſhment : and the 
archdeacons, and their officials, and ſome that are their 
ſuperiors, when their ſubjects of the clergy or laity com- 
mit relapſes into adultery, fornication, or 'other notorious 
exceſſes, do for the fake of money remit that corporal 
penance, which ſhould be inflicted for a terror to others; 
and they who receive the money apply it to the uſe of 
themſelves, and not of the poor, or to pious uſes ; which 
is the occaſion of grievous ſcandal, and ill example: 
Therefore we do ordain, that no money be in any wiſe 
received for notorious ſm, in caſe the offender hath re- 
lapſed more than twice; on pain of reſtoring double of 
what ſhall have been ſo received within one month after 
the receipt thereof, to be applied to the fabrick of the 
cathedral church; and of ſuſpenſion ab officio, which 
they who receive the ſame, and do not reſtore double 
thereof within one month as aforeſaid,, ſhall, ipſo facto 
incur. And in commutations of corporal penances for 
money. (which we forbid to, be made without. great and 
urgent cauſe), the ordinaxies of the places ſhall uſe fo 
much moderation, as not to lay ſuch grievous and exceſ- 
five publick corporal penances on offenders, as indirectly 
to force them to redeem the ſame with a large ſum of 
money, But ſuch commutations, when they ſhall here- 
after be thought fit to be made, ſhall be ſo. modeſt, that 
the receiver be not thought rapacious, nor the payer too 


much, aggrieved ; under the penalties before mentioned. 


Lind. 323. Hah 

4. By the ſtatute of Circumſpecte agatis, 13 Ed. 1. By ftatute. 
At. 4. The king to his judges ſendeth greeting: Uſe your 
ſelves circumſpectly concerning the biſhops and their 
clergy, not puniſhing them if they hold plea in court 
chriſtian of ſuch things as be mere ſpiritual, that is to 
wit, of penance injoined by prelates for deadly ſin, as 
fornication, adultery, and ſuch like; for the which, 
ſometimes corporal penance, and ſometimes pecuniary is 
injoined : in which caſes thc ſpiritual judge ſhall have 
power to take knowledge, notwithſtanding the king's 
prohibition, | 

By the ſtatute of Articuli cleri, 9 Ed. 2. fl. 1. c. 2. 
Tf a prelate injoin a penance pecuniary to a man for his 
oftence, and it be demanded ; the king's prohibition ſhall 
hold place : But if prelates injoin a penance corporal, 
and they which be fo e will redeem upon their 
on accord ſuch pznances by money; if money be de- 

| manded 


76 Penanee; 
manded before a ſpiritual judge, the king's prohibition 


wall hold no place. | 
: And by the ſame ſtatute, £. 3. If any lay violent hands 
on a clerk, the amends for the peace broken ſhall be be- 


fore the king, and for the excommunication before a pre- 

late, that corporal penance may be. injoined ; which if 

the offender will redeem of his own good will, by giving 

money to the prelate, or to che party grieved, it ſhall be 

uired 2 * the prelate, and the king's prohibition 
not lie. a 6 


Before the prelate] It ſeems to be agreed by the cano- 
niſts, that archdeacons may not inflit pecuniary penal- 
ties, unleſs warranted by preſcription. -Gib/. 1046. 
Diſpoſal of the 5. Dr. Ayliffe fays, that anciently the commutation 
commutation money was to be applied to the uſe of the church, as 
money. fines in caſes of civil puniſhment are converted to the uſe 
of the publick. © Ayl. Par. 413. 
By ſeveral of the canons made in the time of queen 
Elizabeth, and in the year 1640, it was to be applied to 
pious and charitable uſes; and the Reformatio legum di- 
rected, that it ſhould be to the uſe of the poor of the 
pariſh where the offence was committed, or the offender 
dwelled. And there was to be no commutation at all, 
but for very weighty reaſons, and in caſes very particular. 
And when commutation was made, it was to be with the 
privity and advice of the biſhop. In archbiſhop Whit- 
gift's regiſter we find that the commutation of penance, 
without the-brſhop's privity, was complained of in par- 
liament. And it was one of king William's injunctions, 
that commutation be not made, but by the exprefs order 
and direction of the biſhop himſelf declared in open court, 
And by the .canons of 1640, if in any caſe the chan- 
cellor, commiſſary, or official ſhould commute penance 
N without the privity of the biſhop ; he was at leaſt to 
give a juſt account yearly to the biſhop, of all commuta- 
tion money in that year, on pain of one year's ſupen-, 
hon, Gibſ. 1045. | 4 
In the reign of queen Anne, this matter was taken into 
conſideration by the convocation, who made the follow- 
ing regulations; viz, That no commutation of pe- 
nance be hereafter accepted or allowed of, by any eccle- 
ſiaſtical judge, without an expreſs conſent given in wri- 
ting by the biſhop of the dioceſe, or other ordinary ha- 
ving exempt juriſdiction; or by ſome perſon or perſons 
to be eſpecially deputed by them for that purpoſe ; and 
% that 


Penance. T7 


that all commutations, or pretended commutations, ac- 
cepted or allowed. otherwiſe. than is hereby directed, be 
ipſo facto null and void. And that no ſum of money, 
given or xeceived for any commutation of penance, or any 
part thereof, ſhall be diſpoſed of to any uſe, without the 
like conſent and direction in * of the biſhop, or 
other ordinary having exempt juriſdiction, if the cauſe 
hath been proſecuted in their courts; or of the archdea- 
con, if the cauſe hath been proſecuted in his court. And 
all money received for commutation, purſuant to the fore- 
going directions, ſhall be diſpoſed of to pious and cha- 
ritable uſes, by the reſpeCtive ordinaries above' named : 
Whereof at the leaſt one third part ſhall by them be diſ- 
poſed of in the pariſh where the offenders dwell, And 
that a regiſter be kept in every ecclefiaſticat court, of all 
ſach commutations, and of the particular uſes to which 
ſuch money hath been applied. And that the account fo 
regiſtered, be every year laid before the biſhop, or other 
ordinary exempt having epiſcopal juriſdiction, in order 
to be audited by them. And that any eccleſiaſtical judge 
or officer offending in any of the premiſſes, be ſuſpended 
for three months for the ſaid offence. G7b/. 1046. 

But as none of thefe regulations are now in force, nor 
of the ſaid canons made in the time of queen Elizabeth 
and in the year 1640; Mr. Oughton fays, generally, that 
commutation money is to be given to the poor where the 
offence was committed, or applied to other pious uſes at 
the diſcretion of the judge. 1 Ought. 21 55 

About the year 1735, the biſhop of Cheſter cited his 
chancellor to the archbiſhop's court at York, to exhibit 
an account of the money received for commutations, and 
to ſhew cauſe why an inhibition ſhould not go againſt 
him, that for the future he ſhould not prefume to diſ- 
poſe of any ſum or ſums received on that account, with- 
out the conſent of the biſhop. In obedience to this, an 
. account was exhibited without oath ; and that being ob- 
jected to, a fuller was exhibited upon oath. And upon 
the hearing, ſeveral of the ſums in the laſt account were 
objected to as not allowable, and an inhibition prayed to 
the effect above. But the archbiſhop's chancellor refuſed 
to grant ſuch inhibition; and was of opinion, that the 
biſhop: could only oblige an account : and fo diſmifled the 
chancellor without coll. - 


Penſions. 


Penſion. | 
PENS IONS are certain ſums of money paid to cler. 
gymen in lieu of tithes. And ſome churches have 
ſettled on them annuities or penſions payable by other 
churches. | 

Thus in the Regiftrum Honoris de Richmond, we find a 
penſion paid out of Coram or Coverham abbey in the coun. 
ty of York (unto which the church of Sedbergh was ap- 
propriated), to the prior of Conny/yde (unto whoſe prio 
the church of Orton was appropriated) for the ſaid . 
of Sedbergh, 20s. Append. 94. 

Theſe penſions are due by virtue of ſome decree made 
by an eccleſiaſtical judge upon a controverſy for tithes, 
by which the tithes have been decreed to be enjoyed by 
one, and a penſion inſtead thereof to be paid to another; 
or they have ariſen by virtue of a deed made by the con- 
ſent of the parſon, patron, and ordinary. F. N. B. 
I17. $ 
At the diſſolution of monaſteries there were many pen- 
fions iſſuing out of their lands, and payable to ſeveral 
eccleſiaſtical perſons ; which lands were veſted in the 
crown by the ſtatutes of diſſolution ; in which ſtatutes 
there is a ſaving to ſuch perſons of the right which they 
had to thoſe penſions : but notwithſtanding ſuch general 
ſaving, thoſe who had that right were diſturbed in the 
colleSing and receiving ſuch penſions ; and therefore by 
another ſtatute, to wit, the 34 & 35 H. 8. c. 19. it 
was enacted, that penſions, portions, corrodies, indemnities, 


Hnodies, 2 and all other profits due out of the land of 


religious . diſſalved, ſpall continue to be paid to eccleſiaſtical 
per fons by the occupiers of the ſaid lands. And the plaintiff 
may recover the thing in demand, and the value thereof in da- 
mages in the eccleſiaſtical court, together with coſts. And the 
like he ſhall recover at the common law, when the cauſe is there 
determinable. 

By the ſtatute of Circumſpecte agatis, 13 Ed. 1. ſt, 4. 
Fa prelate of a church, or a patron, demand of a parſon a 
penſion due to him; all ſuch demands ſhall be made in the Pe 
ritual court in which caſe, the ſpiritual judge ſhall have 
power to take knowledge, nottuithſtanding the king's prohibi- 
z10n, 

In purſuance of which, the general doctrine is, that 


penſions, as ſuch, are of a ſpiritual nature, and to _ 
- by iu 


Penſion, 
ſued for in the ſpiritual court ; and accordingly when they 
have come in queſtion, prohibitions have been frequently. 
denied, or conſultations granted; even tho* they have 
been claimed upon the foot of preſcription. Gibſ. 706. 
But lord Coke ſays, if a penſion be claimed by pre- 
ſcription, there, ſeeing a writ of annuity doth lie, and 
that preſcriptions muſt be tried by the common law, be- 
cauſe common and canon law therein do differ, they can- 
not ſue for ſuch a penſion in the eccleſiaſtical court. 


2 Inft. 491. 


| But this hath ſometimes been denied to be law: And 


in the caſe of Jones and Stone, T. 12 V. Holt chief juſ- 
tice faid, he could never get a prohibition to ſtay a ſuit in 
the ſpiritual court againſt a parſon for a penſion by pre- 
ſcription. Wat. c. 56. 2 Salk, 550. 

In the caſe of Dr. Gooche and the biſhop of London, M. 
4. G. 2. The biſhop libelled in the ſpiritual court, ſug- 
geſting that Dr. Gooche, as archdeacon of Eſſex, is to pay 
10 l. due to the biſhop as a 4 for the exerciſe of 
his exterior juriſdiction, The Dr moved for a prohibi- 
tion, alledging that he had pleaded there was no preſcrip- 
tion; and then that being denied, a prohibition ought to 
go for defect of trial. On the contrary, it was argued 
for the biſhop, that the libel being general, it muſt not 
be taken that he goes upon a preſeription; but it is to be 
conſidered in the ſame light as the common caſe of a 
penſion, which is ſuable for in the ſpiritual court; and 
the nature of the demand ſhews it muſt have its original 
from a compoſition, it being a recompence for the arch- 
deacon's being allowed to exerciſe a juriſdiction, which 
originally did belong to the ordinary. And by the court : 
The biſhop may certainly intitle himſelf ab antiquo, with- 
out laying a preſcription ; and as it is only laid in gene- 
ral, there is no ground for us to interpoſe, till it appears 
by the proceedings that a preſcriptive right will come in 
queſtion ; if they join iſſue on the plea, it will then be 
proper to apply; but at pieſent there ought to be no pro- 
hibition. Str. 879. 

M. 1724. Bailey and Cornes. In the exchequer : A bill 
was preferred for a penſion only, payable to the preacher 
of Bridgnorth ; and upon hearing of the cauſe (which 
was afterwards ended by compromiſe) it ſeemed to be ad- 
mitted, that a bill might be brought for a penſion only. 
Bunb. 183. oY 

A biſhop may ſue for a penſion before a chancellor, 
and an archdeacon before his official. Mood b. 2. c. 2. = 
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Penſion. 

Ik a ſuit de brought for a penſion, or other thing d 
of a parſonage, it feems that the occupier (tho a tenant) 
sught to be fued; and if part of the rectory be in the 
hand of the owner, and part in the occupation of a te- 
nant, the ſuit is to be againſt them both. Warp. c. 53. 
And tho” there is neither houfe, nor glebe, nor tithes, 
nor other profits but only of eafter-offerings burials and 
ehriſtnings; yet the incumbent is liable to pay the pen- 
hom. Hardy. 230. | Hp N 

If an incumbent leave arrearages of a penſion, the ſuc- 
teffor ſhall be an ſwerable; becauſe the church it ſelf is 
eharged, into whatſoever hand it comes. Cro. Eliz. 
810. 


Pentecoſtals. 
PENTECOSTAL S, otherwiſe called J/hitfum-far- 
* things, took their name from the uſual time of pay- 
ment, at the feaſt of pentecoſt, Theſe are ſpoken of in 
2 remarkable grant of king Henry the eighth to the dean 
and chapter of Worceſter ; in which he makes over to 
them all thoſe oblations and obventions, or ſpiritual pro- 
fits commonly called whitſun-farthings, yearly collected 
or received of divers towns within the archdeaconry of 
Worceſter, and offered at the time of pentecoſt. From 
hence it appears that pentecoſtals were oblations ; and as 
the inhabitants of chapelries were bound, on ſome cer- 
tain feſtival or feſtivals, to repair to the mother church, 
and make their oblation there, in token of ſubjection 
and dependance ; fo, as it ſeems, were the inhabitants of 
the dioccſe obliged to repair to the cathedral (as the mo- 
ther church of the whole dioceſe) at the feaft of pentecoſt. 
Something like this was the coming of many prieſts and 
their people in proceſſion to the church of St. Auſtin in 
Canterbury, in whitſun-week, with obFations and other 
devotions: and in the regiſter of Robert Read, who 
was made biſhop of Chicheſter in the year 1396, there 
is a letter to compel the inhabitants of the pariſhes 
within the archdeaconry of Chicheſter, to viſit their 
mother church in whitſun-week. Gib/. 9576. 1 Warn. 
339-  * 


Theſe 


Pentecoſtals. 


Tßgneſe oblations grew by degrees into fixed and certain 


nts, from eve iſh and every houſe in it ; as ap- 
CET noe only — = aces grant of king 
enry the eighth, but alſo from a remarkable paſſage in 
the articles of the clergy in convocation in the year 13993 
where the ſixth article is, a humble requeſt to the arch- 
biſhops and biſhops, that it ny be declared, whether pe- 
ter-pence, the holy loaf, and pentecoſtals were to be 
paid by the occupiers of the lands, tho“ the tenements 
were fallen or not inhabited, according to the ancient cu- 
ſtom, when every pariſh paid a certain quota, Gib/. 976. 
Theſe are ſtill paid in ſome few dioceſes; being now 
only a charge upon particular churches, where by cu- 
ſtom they have been paid. Ken. Par. Ant. 596. Deg. 
« 2. e. 15. 
: And if they be denied, where they are due, they are 
recoverable in the ſpiritual court. Gib/. 977. 


| Perambulation. See JPariſh. 
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Perinde valere. 


ERINDE valere was a writ of diſpenſation grant- 

ed by the pope to a clerk admitted to a benefice, 
although uncapable; taking that name from the words 
of the diſpenſation, which made it perinde valere, that 
is, to be as effectual to the party, as if he were ca- 
pable. Gibſe 87. 


a — 1 2 


Perjury. 


F perjury be committed in a temporal cauſe, it is pu- 
niſhable only in the temporal courts; but where it is 
committed in a ſpiritual cauſe, the ſpiritual judge hath 
authority to inflict canonical puniſhment, and prohibi- 
tion will not go. Gibſ. 1013, 1 Ough. . 

For by the ſtatute of Cireumſpecte agatis, 13 Ed. 1. 
„. 4.—— For breaking an oath, it hath been granted, 
that it ſhall be tried in a ſpiritual court, when money is 
not demanded, but a thing done for the puniſhment of 
Vor. III. G fin; 
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Perjury. 


fin; in which caſe the ſpiritual judge ſhall have power 
to take knowledge, notwithſtanding the king's prohi- 
bition, | | | 

For altho' the caſe be ſpiritual, and the perjury is 
committed in the ſpiritual court; yet the judge there can 
only puniſh: pro ſalute anime : but the party grieved by 
ſuch perjury, muſt recover his damages at the common 
law. Gib, 1013. 

In the ſtatute of perjury, 5 Eliz. c. 9. there is a pro- 
viſo, that the ſame ſhall not extend to any ſpiritual or ec- 
cleſiaſtical court, but» ſuch offender as ſhall be guilty of 
perjury or ſubornation of perjury, ſhall and may be pu- 
niſhed by ſuch uſual and ordinary laws as heretofore hath 
been, and yet is uſed and frequented in the ſaid eccleſia- 
ſtical courts. /. 11. | E 

In the ſtatute of the 5 Elia. c. 23. concerning the writ 
de excommunicato capiendo, perjury in the eccleſiaſtical 
court is ſpecified as an offence (amongſt others) for which 
a perſon may be excommunicated. 

E. 11 V. Biſhop of St David's caſe. By Holt chief 
juſtice ; It hath been a queſtion, whether perjury in the 
ſpiritual court can be tried in'the temporal ; and in all 
the cafes where it hath been, the perſons have been ac- 
quitted, and ſo it hath been ended, but it is not yet ſet- 
tled. L. Raym. 451. 

M. 4 Geo: K. and Lewis. An information was moved 
ſor againſt a clergyman, for perjury at his admiſſion to 2 
living, upon an affidavit that the preſentation was ſimo- 
A. ut the court refuſed to grant it, till he had 
been convicted of the ſimony. Str. 70. 


Perpetual curate. See Curate. 
Pews in the church. See Church. 
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Peter-pence. 


P ETER-PENCE was an annual tribute of one 
penny, paid at Rome out of every family, at the 
feaſt of St Peter. Gib. 87. 


Phyſicians, 


7. 


Phyſicians: 


1. SY ETHER SHED. Foraſmuch as the ſoul is far 
more precious than the body, we do prohibit un- 
der the pain of anathema, that no phyſician for the health 
of the body, ſhall preſcribe to a ſick perſon any thing 
which may prove perillous to the ſoul, But when it hap- 
pens that he is called to a ſick perſon, he ſhall firſt of 
all effectually perſuade them to ſend for the phyficians 
of the ſoul ; that after the ſick perſon hath taken care for 
his ſpiritual medicament, he may with better effect pro- 
ceed to the cure of his body, And the tranſgreſſors of this 
conſtitution, ſhall not eſcape the puniſhment appointed by 
the council. Lind. 330. | | 
That is, by the council of Lateran under Innocent the 
third; from the canons of which council this conſtitu- 
tion was taken : which puniſhment is, a prohibition from 
the entrance of the church until they ſhall have made 


competent ſatisfaction. Fohnſ.. Wetherſh. | 2 
2. By the 3 H. 8. c. Kang pate as the ſcience and 


cunning of phyſick and ſurgery (to the perfect knowledge 


whereof be requiſite both great learning and ripe experi- 
ence) is daily within this realm exerciſed by a great multi- 
tude of ignorant perſons, of whom the greater part have 
no manner of inſight in the ſame nor in any other kind 
of learning, ſome alſo can no letters on the book; ſo far 
forth, that common artificers, as ſmiths, weavers, and 
women, boldly and accuſtomably take upon them great 
cures, and things of great difficulty, in the which they 
partly uſe ſorcery and witchcraft, partly apply ſuch me- 
decines unto the diſeaſe as be very noious, and nothing 
meet thereof; to the high diſpleaſure of god, great in- 
famy to the faculty, and the grievous hurt and deſtruction 
of many of the king's liege people, moſt eſpecially of 
them that cannot diſcern the uncunning from the cun- 
ning: Be it therefore (to the ſurety and comfort of all 
manner of people) enacted, that no perſon within the 
city of London, nor within ſeven miles of the ſame, ſhall 
take upon him to exerciſe and occupy. as a phyſician or 
ſurgeon, except he be firſt examined approved and ad- 
mitted by the biſhop of London or by the dean of Paul's 
for the time being, calling to him or them four doctors 
of phyſick, and for ſurgery other expert perſons in that. 

2 faculty, 


Phyſicians. 


faculty, and for the firſt examination ſuch as they ſhall 
think convenient, and afterwards always four of them 
that have been ſo approved; upon pain of forfeiture, for 
every month that they do occupy as phyſicians or ſur. 
ge6ns, not admitted nor examined after the tenor of this 
act, of 51, half to the king, and half to him that ſhall 
fue. And that no perſon out of the ſaid city and precin& 
of ſever miles of the ſame, except he have been as 
is aforeſaid approved in the ſame, take upon him to exer- 
eèiſe and occupy as a phyſician or ſurgeon, in any dioceſe 
within this realm; unleſs he be firſt examined and ap- 
proved by the biſhop of the ſame dioceſe, or (be being 
out of the dioceſe) by his vicar general, either of them 
ealling to them fuch expert perſons in the ſaid faculties 
as their diſcretion ſhall think convenient, and giving their 
letters teſtimonial under their ſeal to him that they ſhall 
fo approve ; upon like pain to them that occupy contrary 
to this act (as is above ſaid), to be levied and employed 
after the form before expreſſed. 

rovided, that this act ſhall not be prejudicial to the 
univerſities of Oxford or Cambridge, or either of them; 
or to any privileges granted to them. 

3 By the 14 & 15 H. 8. c. 5. Phyſicians in London 
and within ſeven miles thereof are incorporated; with 
power to make ſtatutes for the government of the ſociety : 
and no phyſician ſhall practiſe within the ſaid limits, till 
admitted by the preſident and community under their com- 
mon ſeal; on pain of 51 a month, half to the king, and 
half to the ſociety, And four cenſors are to be choſen 
yearly, who ſhall have the ordering of the practitioners 
within the ſaid limits; and the ſuperviſing of medicines ; 
with power to fine and impriſon. 

And it is further enacted, that whereas in dioceſes of 
England out of London, it is not light to find alway 
men able ſufficiently to examine (after the ſtatute) ſuch 
as fhall be admitted to exerciſe phyſick in them; there- 
fore no perſon ſhall be ſuffered to exerciſe or practiſe 
in phyfick through England, until ſuch time as he be 
examined at London, by the preſident and three of the 
elects of the ſaid ſociety ; and to have from them letters 
teſtimonial of their approving and examination; except 
he be a graduate of Oxford or Cambridge, which hath 
accompliſhed all things for his form without any grace. 

But as to ſurgeons, the law remaineth as before; that 
they ſhall be licenſed by the biſhop of the dioceſe or bis 
vicar general reſpectively. 

n 
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Phyſicians, 

In the caſe of the college of phyſicians again Leverr, 
E. 11 . The plaintiffs brought an action of debt againſt 
the defendant for 251, for having practiſed phyſick with- 
in London five months without licence. Upon nil debet 
pleaded, it was tried before Holt chief juſtice at Guild- 
hall; and the defence was, that he was a graduate doctor 
of Oxford. But it was ruled by Holt, upon confidera- 
tion of all the ſtatutes concerning this matter, that be 
could not practiſe within London or ſeven miles round, 
without licence of the college of phyſicians. And by 
his direction a verdict was given. for the plaintiffs, L. 


Raym. 472. £ | 

And \ like was 26 477 on a ſpecial verdict, M. 
4 Geo. 1717; in the cal Dr Ve, who was 2 gradu- 
ate of Oxford. ad. * — 

4. By the 34 & 35 M. 8. c. 8. Where by the ſtatute 
of 3 H. 8. c. 11. for the avoiding of. ſorceries witeherafts 
and other inconveniencies, it was enacted, that no perſon 
within the city of London nor ſeven miles thereof ſhould 
take upon him to exerciſe as phyſician or ſurgeon, ex- 
cept he be firſt examined approved. and admitted by the 
brſhap of London and other, under the penalties in the 
ſame act mentioned; ſince the making of which act, the 


company and fellowſhip of ſurgeons in London, mind- 
ing N their own lucres, and nothing the profit or caſe 
i 


of the diſcaſed or patient, have ſued and troubled divers 
honeſt perſons, as. well men as women, whom god hath 
eudued with the knowledge of the nature kind and ope- 
ration of certain herbs roots and waters, and the uſing 
and miniſtring of them to ſuch as be pained with cuſtom- 
able diſeaſes, as women's breaſts being ſore, a pin and 
the web in the eye, uncomes of hands, burning, ſcalg- 
ings, ſore mouths, the ſtone, ſtrangury, ſaucelim, and 
morphew, and ſuch other like diſcaſes; and yet the ſaid 
perſons have not taken any thing for their pains or cun- 
ning, but have miniſtred the ſame to poor people only 
for neighbourhood and god's ſake, and of pity and cha- 
rity; and it is now well known, that the ſurgeons ad- 
mitted will do no cure to any perſon, but where they 
ſhall know to be rewarded with a greater ſum or reward 
than the cure extendeth unto; for in caſe they would 
miniſter their cunning unto ſore people unrewarded, there 
ſhould not ſo many rat and periſh to death for lack or 
help of ſurgery, as daily do; but the greater part of ſur- 
geons admitted, be much more to be blamed, than thoſe 
perſons that they trouble; for altho* the moſt part of the 
| 83 perſons 
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Phyſicians. 


perſons of the ſaid craft of ſurgeons have ſmall cunning, 


yet they will take great ſums of money, and do little 
therefore, and by reaſon thereof they do oftentimes im- 
* and hurt their patients, rather than do them good: 
n conſideration whereof, and for the eaſe comfort and 
health of the King's poor ſubjects, it is enacted, that it 


> ſhall be lawful to every perſon being the king's ſubject, 


having knowledge and experience of the nature of herbs 
roots and waters, or of the operation of the ſame, by 
ſpeculation or practice, to uſe-and miniſter in and to any 
outward ſore, uncome, wound, apoſtemations, outward 
ſwelling or diſeaſe, any herb or herbs, ointments, baths, 
pulteſs, and emplaiſters, according to their cunning ex- 
© perience and knowledge, in any of the diſeaſes ſores 
and maladies aforeſaid, and all other like the fame, or 
drinks for the ſtone and ftrangury, or agues; without 
ſuit, trouble, penalty, or loſs of their goods : the fore- 
ſaid ſtatute, or any other act, ordinance, or ſtatute not; 
withſtanding, | 


Die. 


HE pie, was a table to find out the ſervice belong- 
ing to each day. Gibſ, 263, | 


Pious uſes. See Charitable uſes. 


Plays in the church or churchyard. See Church, 
Plays in the univerſities. See Colleges, 


HE pleugh-alms was a kind of oblation, being moſt 


commonly a penny for every plough, to be paid 
between caſter and whitſuntide, 2 Still, 177. 


Plurality, 


Q& Þ 


pluraitt . 


I, Y a canon made in the council of Lateran, hol- 

den under pope Innocent the third, in the year 
of our lord 1215, it is ordained, that whoſoever ſhall take 
any benefice with cure of ſouls, if he ſhall before have obtained 
a like benefice, ſhall ipſo jure be deprived thereof; and if be 
ſhall contend to retain the ſame, he ſhall be deprived of the other : 
and the patron of the former, immediately 757 his accepting 
of the latter, ſhall befow the ſame upon whom he ſhall think 
worthy, Hughes, c. 16. Gibſ. 903. 


Othob. Before inſtitution, it ſball be inquired, whether the 
preſentee hath any other benefice with cure of ſouls ; and if he 
hath ſuch _ it ſhall be inquired, whether he hath a diſ- 
penſation : And if he hath nat a , ent diſpenſation, he ſhall 
by no means be admitted, unleſs he do firſt make oath, that im- 
mediately upon his taking poſſeſſion of the benefice unto which he 
is inſtituted, he will reſign the ret. Il bereupon he who grant- 
eth inſtitution ſhall immediately give notice to the biſhops in 
whoſe dioceſes ſuch former benefices ſhall be, and alſo to the pa- 
trons that they may diſpoſe of the ſame. Athon, 129. ; 

Othob. han confirmation is to be made of the election of a 
biſhop, among/t other. articles of inquiry and examination accord- 
ing to the direction of the canons, it ſhall be diligently inquired, 
whether he who is eletꝛed had beſere his election ſeveral benefices 
with cure of ſouls ; and if he be found to have had ſuch, it 
ſhall be inquired whether he hath had a diſpenſation ; and whe- 
ther the diſpenſation (if he ſhall exhibit any) is a true diſpen- 

2 and extendeth to all the benefices which he paſſeſſad. 
thon, 133. 52 

Accor 8 to which conſtitution we find, in the times 
of the archbiſhops Peccham and Winchelſea, that confir- 
mation was denied to three biſhops, by reaſon of plurali- 
ties without proper diſpenſation. Gi4/. gos. 


Peccham. He who ſhall have more benefices than one with 
cure of fouls, without diſpenſation, all bold only the laſt ; 
and if be ſhall ftrive to hold the reſt, he jhall forfeit all. And 
it is further decreed, that he who ſhall take more benefices than 
one, having cure of ſouls, or being atherwiſe incompatible, 


* without diſpenſation apeſlolical, either by inflitution or by title 


of commendam, or ene by inſtitution and another by commen- 
dam, except they be held in ſuch mauuer as is permitted by the 
| : G 4 con/luution 
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Reſtraints of 
plurality by 
canon. 


Plurality. 
. * 8 publiſhed , the council Li 
conſt 7 7 o 7 of the 4 all, and be iplo facto — 


and ſhall not he abſolved but by us or our ſucceſſors or the a peſlo- 
on? of i ar, . 


" ng cure of ſouls} Whether it be a cathedral or pa- 
ie N chapel having cure of the E 
either de jure ot de facto; ſo that there be a pariſh, 
wherein he can exerciſe parochial rites : alſo, whether 
it be a dignity, or office, or church; as there are many 
archipredbyvers, :archdegcons, and deans, who have no 
church of their own, yet they have juriſdiction over many 
churches. Lind. 135. 

Or being otherwiſe incomp 2 Namely, dignities, par- 
ſonages, and other eccleſiaſtical benefices, which require 
perſonal reſidence either by ſtatute, privilege, or cuſtom. 
Lind. 137. 2 * 1 


In ſuch manner as is permitted the conflitution of G ] 
Nandty, that he to whom . — * 
mendam be of lawful age, and a prieſt; and that it be 
one only, and of evident neceſſity, or advantage to the 
church, and to continue no longer than for ſix months. 
F 

And ſhall not be abſolved. hut by us or aur ſucceſſors, or the 
apoftolick ſee] Au by wax A * 4 the ſame 


archbiſhop, if any ſhall otherwiſe abſol ve them, they ſhall 
be accurſed. Lind, 33 R 


But after all, theſe canons and conſtitutions were nat 
intended to hinder or take away pluralities; but to render 
diſpenſations neceſſary : for a elerk was allowed to hold 
as many dignities or benefices as he could get, with the 

pe's diſpenſation z which was eafily obtained from his 
legate or nuncio reſiding here, on paying the ſums re- 
- quired, 9h; oþ (ATE ATE 9 

2. By the 21 H. 8. c. 13. If any perſon having one bene- 
fice with cure ſeuli, being of the yearly value of 81. or 
_ above, accept and take any other with cure of ſouls, and be in- 
ſtituted and inducted in e MA the ſame ; then and immoe- 
diately after ſuch poſe fer id thereof, the firſt benefice ſhall be 
adjudged in law to, be void, And it all be lawful to every 
patron, having the advewſon thereof, to preſent another, and 
the preſentee to have the benefit of the ſame, in ſuch like man- 
ner and form as tho the incumbent had died or reſigned ; any 
licence, union, ar other diſpenſation to the contrary notwith- 


landing: 


4 


flanding : and every ſuch licence, union, or diſpenſation to-be 


ent, ſo ſuing for himſelf, or recerving 


tained contrary to this preſent aft, of what name or quality 
7 they be, J be Leiden rams Het. And if 
any perſon or perſons, contrary to this preſent act, ſhall procure 
and obtain at the cotert of Rome or elſewhere any licence, umon, 
toleration, or diſpenſation, te receive and take any more bene- 

es with cure than is above limited z every ſuch perſon or per- 
| ——— fed Genghe 
by force of ſuch licence union toleration- or diſpenſation, that is 
to ſay, t 6 ſame perſon or perſons only, and none ather, ſhall for 
every ſuch default incur the penalty | of 20 l. and alſo loſe the 
whole profits of every ſuch mags or benefices as he rectiueth or 
taketh by force of any ſuch licence, union, toleration, or diſ- 
penſation ; half to the king, and half to him that will ſue for 
the ſame in any of the king's courts. 1. 9, 10, 11. 

If any perſon] Altho? biſhops are not within this act, 
otherwiſe than as commendataries, that is, having two 


benefices with cure, either by retainer, or de novo; yet 
it is a general law, which ought to be taken notice of 


without pleading, by the ſame reaſon that the ſtatute of 


the 13 Elia. c. 10. concerning leaſes of the clergy, hath 
often adjudged a general law, tho' biſhops are not 
included in it. Gi go6. | 


Having one ] So as that he hath been inſtituted, 
altho* he hath not been inducted into the ſame ; for if he 
taketh a ſecond benefice after ſuch inſtitution, the firſt is 
void, as much as if it had been taken after induction alſo, 

the yearly value of 8 l. or above] According to the va- 
luation in the king's books; for ſo it was unanimouſly 
reſolved by the court of common pleas in the 23 C. 2. and 
before that in the 8 C. 1, by the ſame court, in the caſe 
of Drake and Hill: which — is at this day taken 
for law, notwithſtanding the two more ancient opinions 
to the contrary, one in Dyer, 7 Eliz. and the other in 
the caſe of Bend and Tricket in the 43 Elia. Gibſ. gob. 
Wat. c. 2. 


Of 81 or 33 ſuch firſt benefice is under the yearly 
value of 81 in the king's books, the ſame is not within 


this ſtatute, but reſts upon the law of the church, as it 
was before the ſtatute, Grb/. 906. 


Accept and take any other] It is not material in this caſe, 
of what value the ſecond church is, or whether rated in 
the king's books at all ; for the yoidance will take place 

equally 


% 


ally when the ſecond is under, as when it is above 81 gra 

A year. Gibſ. 906. | 2 wil 
4 be i —— — > Rt eo, Al- (al 
tho the expreffion is copu lati ſhou!d therefore im- the 
Ply, that the voidance which ws thereupon doth not by 
- place til} after induction ; yet it hath been often the 


adjudged, chat if one is inftitured, and then obtains diſ- 
penſation, and after that is inducted, the diſpenſation 
comes too late ; not only becauſe by inſtitution the church 


© = 


av 
is full of the\incumbent, and one cannot have a diſpenſa- ce 
tion to tale and receive (as the words of the act are) what 5 
e had before ; but alſo becauſe by inſtitution he hinders de 
others from being preſented ; and ſo by obtaining inſtitu- tal 
tion to many churehes, with ſequeſtration of the profits of an 
| them, the intent of this ſtatute might be utterly fruſtrated, be 
Aud it fhall be lawful to 'petron, having the advowſon 
thererf, to preſent — Tf the firſt benefrce was of leſs 0 
valde than 81 a year; yet by his acceptance of a ſecond 


with cure, it is at this day in jure void by the received 
anon law: and there needs not any ſentence declaratory 
Iii the fpiritual court, to make way for the patron's pre- 
ſentation ; for he may immediately thereupon (without 
either deprivation or reſignation) preſent a new incum- 
bent to the ſaid church, and require his admiſſion ; and if 
the biſhop doth refuſe the patrun's clerk, a quare impedit 
lies for the patron. But ſome opinions are, that the 
church is not void but by deprivation ; and that the taking 
of a ſecond benefice with cure in ſuch caſe, until depriva- 
tion, is no ceffion: But this is to be underſtood, that it 
à no ceſlion to the Aladvantage of the patron ; ſo as to 
make a lapſe incur from the time of ſuch ceſſion, no no- 
-tice having been given to the patron thereof. For until 
after ſuch-clerk ſhall have been actually depri ved of his 
Grit beneſice, and notice thereof given to the patron; he, 
tho* he may, yet need not to preſent : but then after ſuch 
deprivation, the church is void in facto and in jure, ſo 
that he muſt at his peril preſent. Wat/. c. 2. 
And if an incumbent of a church with cure under 81 2 
year doth take a ſecond benefice with cure, in which he 
18 alſo inſtituted and inducted (no diſpenſation being ob- 
tained for the holding of them both), by which the firſt is 
void againſt the patron, fo that he may preſent (as before 
is ſhewed), but before the patron doth preſent upon ſuch 
avoidance, the archbiſhop, by force of this ſtatute, doth 
T . grant 


„ err won eee 


8 
„ ((( 


Wl alfo, but doth not ſubſcribe the articles according — 


grant to the clerk a licende perinde valere, to hold the firſt 
with the ſecond benefice; this is not a good licence, 
(altho*-donfirified #coofding to the ſtatute) to take away 
the patrofi's preſentment, tho? his church was only void 
by force of a canon, and not by ſtatute: for by the canon 
the firſt benefice was ſo void, the might have 
reſented before any deprivation; and after the patron 
— once a title to preſent, this tithe cannot be taken 
away from him by a ſubſequent licence; unleſs ſuch a li- 
cence could make a void church full. Warfe c. 2. 
But if any perſon having one benefice with cure of ſouls, 
heing of the yearly value of 81 or above, do accept and 
take another Lenelice with cure of ſouls, and be inſticuted 
and inducted in poſſeſſion of the fame (although the laſt 
benefice be but of 31 value); immediately after ſuch poſ- 
ſeſfion had thereof, the firſt benefice is not only void in 
law but in facto alſo : ſo that the patron thereof muſt pre- 
ſent to a living of ſuch value, ſo void, within fix months 
(without expecting notice from the ordinary) to avoid 
the lapſe; it being then not only void by canon law, but 


5 


alſo by act of parliament, in which all men are parties. 
But he need not (unleſs notice be duly given) preſent till 
ſuch time as his clerk is induced into another benefice, 


For tho! by his inſtitution he hath the cure of ſouls, and 


the church is full to ſeveral” purpoſes ; yet the words of 
the ſtatute are, and be inſtituted and inducted in poſ- 
& ſeffion of the ſame;” ſo that until he be inducted, 


| there is no ceſſion by this ſtatute, but only 40 canon 


law ; by which law, in ſuch caſe alſo he may 
Watf. c. 2. 
ut the patron, if he pleaſeth, may preſent ſo ſoon as 
his clerk is inſtituted into another benefice incompatible, 
altho' he hath no notice from the ordinary of any ceffion 
or deprivation made of the firſt tha wg reaſon of his 
acceptance of another by inſtitution ; and tho he was only 
inſtituted into the firſt benefice, and not inducted : or 
elſe; if he pleaſeth, he may ſue ſuch perſon in the court 
chriſtian; to have him deprived by ſentence, in this, as 
well as in any other cafe where the living is void by the 
canon law only.  Watf. e. 2. | | 
But this rule, that the accepting of a ſecond benefice 
that is incompatible, doth make a ceffion or abſolute 
gyoidance of the former, hath its exceptions : As, 1. If 
a perſon having a benefice incompatible, be admitted, 
inſtituted, and inducted into a ſecond benefice incompa- 


deprived. 


Pluralitp. 


ſtatute ; his firſt beneſice is not void, becauſe by rea- 
on of that negle&, he was never incumbent of the ſe. 
2" The like law ſeemeth to be, if a man hath ob- 
tained. a ſecond benefice. incompatible with his former, 
by a ſimoniacal contract; for in ſuch caſe alſo, his pre- 


ſentatjon or collation, inſtitution and induction, are ut- 


terly void and of none effect in law: However, the 
canon law, unleſs a proven: intervene, will reach him in 
this caſe of ſimony ; for that he may be deprived. 
2. If he that hath a 1 incompatible, before he 
takes another, being duly qualified, doth obtain a ſuffi- 
cient diſpenſation, to hold at one and-the ſame time more 
5 one of ſuch henefices as are incompatible : for by 
402 y a man at this day with us (tho' he be not 
uali in the univerſity, retainer, or birth) 
denefices without cure, of what value 
ſoever, as he cat 1%. wy all of them, or all but the laſt, 
being under the value of 81 a year. Matſ. c. 3. 


rern. 


of, is meant of a 
temporary union for the life of the incumbent ; inſtances 
off which are common both before ne ſince the reſorma· 
tion. Gibſ, 9 ů . 
Au ruery ſuch licence, union, or FY, ation, contrary te 
this er, 1224 utterly void end of none t] One being 
ws of two' benefices 2885 according to 


is ſtatute, did afterwards by à trialty (or a diſpenſation 
NA qbtain a third denefice, and enjoyed all the 
ſays, that divers tices 3 and ſerjeante 

were of opinion, that che firſt of the three was void, and 
the profits of the thi forfeited by this clauſe, and that 
only the ſecond remained to him. Gi. go7. Dyer 


Alto, in the caſe of the king agaioſt the biſhop of Chi- 
thefter, Where ane had two benches with cure, by diſ- 
nſation, and then took a third with cure (and, as it 
1 without tifpeaſation); it is ſaid to have been 
adjudged, that both the two firſt ſhould be yoid. Gibſ, 
© oy 14 
I And the ene I hold. if a man take 
a trialty, which is not allowed him, he cannot by that 
pl two benefices, becauſe his diſpenſation is void. Hob, 
The ru rule of the canon las i is, that if a perſon haying 
tuo benefices incompatible, ſhall by diſpenſation deer! 


o re ge. gs „ 


* * ng n a a A «a _ NY 


1 thitd, and be in quiet poffeffion thereof, th&two firſt 
ſhalt be ipſo facto void. "GH, gots “ 
Upon all which conſiderations, if 4 third benefice is to 
be taken by one who already holds two bY diſpenſation, 
the beſt way is to determine which of the vwo'he will 
hold with the third, and to make the other void by fe- 
ignatiort, before be accepts the third, "Gif, 9. 


_ Shall procure and obtain at the court of Rome } In the ca» 
talogue of faculties which were grantable at Rome in 

times of popery (beſides the common diſpenſations to 

two, three, or four benefices incompatible) are theſe three 
that follow: 1. A diſpenſation to whatſoever and how 
many ſoever benefices jncompatible to the value of 500 l. 
z year, 2. To the value of 1000 l. a year, 3. Without 
any reſtriction : The price of each ring gradually, c- 
cording to the degree of favour and profit. Grbſ. 907.) 
And how much the practice, as well as law, ot hold- 
ing pluralities, was altered by this ſtatute, from what it 
was whilſt tte tight of diſpenſation reſted in the pope ; 
will appear (amongſt many other ſuch like which might 
be mentioned) from the famous inſtance of Bogo de Clare, 
rector of St Peter's in the Eaſt in Oxford; who in the 
eighth yu of king Edward the firſt, was preſented by 
the earl of Glouceſter to the church of 1 — in the 


county of Northampton, and obtained a diſpenſation to 
hold the ſame, together with one church in Ireland, and 
fourteen other churches.in England in nine different dig- 
ceſes; all which benefices were valued at that time at 
2681. 6s, 8d 1, Ken, Par. Ant. 292. Gibſ, 9. Nd 
Hiſt. at Antig. Univ. Oxon. 116. 


LI 


3. By the aforeſaid ſtatute of the 21 H. 8. c. 13. it is Diſpenſation ut 
enacted, that all ſpiritual mem being of the king's council, due by 


may purchaſe licence or diſpenſation, to take, receive, and keep 
three parſonages or benefices with cure of ſouls : and all other 
being the king's chaplains, and not ſworn of bis council ; the 

lains of the queen, prince, or princeſs, or any of the king's 
«hildren, brethren, ſiſters, uncles, or aunts, may ſemblably pur- 
chaſe licence or diſpenſation, and receive and keep two parſ1- 
nages and benefices with cure of ſouls : Every archbiſhop and 
duke may haue fix chaplains ; every marquiſs and earl, free ; 
viſcount, and other biſbep, four ; chancellor of England for tha 
time being, baron and knight of the garter, three; every 
dutcheſs, marchioneſs, counteſs, and baroneſs, being widows, 
two ;- treaſurer, controller 7 king's houſe, the king's ſecre- 
tary, and dean of his chapel, the king's amner, and refer of 


Ins 
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| parc hems or geen i rein der and and keep as many 


Plurality. 


the rolls, two 3, chief juſtice of the king's bench, one; warden. 
D licence 

ras ham ond keep two .parſongges or 
es with cure And the brethren and ſans 4 2 
al birds, which are, born in wedlock, may. very of 


45. the chaplains of a — 
and fons born in wedlock of 


. Parſonages er benefices] Diſpenſations were granted here- 
tofore, for ſuch a _ of benefices, vt ſpecify- 
ing the pazticulars ; and ſometimes with an additional 
power to exchange, and take others ; only keeping with- 
in the number in point of poſſeſſion at one and the ſame 
time. But the later and ſafer way hath been, to grant 
diſpenſation only for preventing the 7 of a bene 
fice in poſſeſhon, by the 1 a ſecond, however 
theſe words may be capable a larger interpretation. 
Gif. gx. 


Every duke, marquiſs, earl, &c.] And altho? ſuch duke, 


marquiſs, earl, or the like, be minors, and under age; 
et they may retain chaplains within this act: as was ad- 
judged in the caſe of the queen and the biſhop of Saliſbury ; 
even tho? the lord admiral, in whoſe cuſtody the minor 
was, might retain chaplains in his own right. 4 Go. 119. 
Gib. go8. * 
ur if the ſon and heir apparent of a baron, or ſuch 
like, retaineth a chaplain, and his father dieth, -and the 
chaplain purchaſeth diſpenſation ; ſuch retainer will not 
avail, 1 it was not available at the beginning. 
4 Co. | 
An if the perſon who retained des, or is removed, or 
is attainted, before any effect of the retainer; it is gone, 
and ſhall haye no effect afterwards : but if it taketh ef- 
fect before, it continues good, notwithſtanding death, or 
attainder, or removal. Gi. go8. 


Brethren and ſans born in wedlock of every knight] But 
not brethren or ſons of baronets ; which dignity hath 
been created ſince the making of this act. Gib/, go8, 
That is, if ſuch baronets are not-alſo knights. 

S. 22. Provided, that the ſaid chaplains ſo purchaſing, ta- 
. and keeping benefices with cure of ſouls,. as 15 

aforeſaid, 


ination | 

all be Bound ta haue and : where need 

2 ls 5 2 os and Noa gs ny wy ber 
lord er, teſtifying. w ms. t and elſe 
not to enjoy any ſuch plurality 22 by being fed TS: 
lain : ane is in this act notwith/landings.. oh 


* 


and 1 Wh "ky "be in this 
7 — Tust 9 ply ferity, that I the 
a gde honourable A. x he Or ard of have 


« admitted, conſtituted, and appolnted:th roverend h. C. 
ce "—— my domeſtick chaplain ; to have, hold, and en- 

« joy all and fingular the beriefits, priviteges, "liberties, 
« and advantages, due and of right granted to the chap- 
4% lains of noblemen by the laws rs ſtatutes of this 
% realm; Given under my hand and teal, to 
10 day of in the year & “ 

And the ſame being under hand _ bal, it ſeemerh 
that if there ſhall be lawful' cauſe to diſcharge him, ſuch 
difcharge muſt be alſo under hand andi ſeul: Which may 
be to this effect; © Whereas I the right honourable A. 
« ford baron of by writing under my hand 
« and ſeal, bearing date the day of did ad- 
ic mit, conſtitute, and \ appoint B. C. clerk, my domeſ- 
{© tick chaphin; to bold no enjoy all benefits, privi- 
« leges, and advantages 7 1 ——— Now by 
«© theſe preſents, l the the 0 rd do for divers 
ce good and lawful cauſes and oonſiderat ions, diſmiſs and 
« diſcharge the ſaid B. C. from my ſervice as domeſtick 
« chaplain, and from all privileges and advantages to 
“ him granted as aſqreſaid. Given under my band and 
“ ſeal, the day of in the year, &c.“ | 

S. 23. Aud all doctors and bachelors f divinity, dactors of 
. 5 bachelor's of law canon, and every of them, which 
ſhall be admitted to any of the ſaid degrees by any of the uni- 
verſtties of this realm, and not by grace only, may purchaſe li- 
cence, and take, have, and keep two parſonages or benefices 
with cure of ſouls. 


| Bachelors of law canon) Dr Ayliffe ſays, that no de- 
gree in the canon law hath been taken ſince the reforma- 


tion. Ayl. Par. [418.] 


And net by grace only] This ſeems to be explained by a 
like expreſſion in the ſtatute of the 14 H. 8. c. 5. in- 
titled, < The privileges and authority of phyſicians in 
* London ; * by which, proviſion is made for the exa-- 


- mination of phyſicians by the preſident and elects, c- 


ce; »t 


» a 
*. 


tept he be @ graduate of Oxford or Cambridge, which bath 


accompliſhed all thing: for his without any z that 
is, (as it * 2 ed the ſtatuta e exerciſes, 
.in order to ſuch without any favour or diſpenſa- 


tion therein. Gibf. god, 909. 
7 — > 0 8 _——_ — 
occupy chaplains at conſecrations of biſhops ; and every li- 
flop, becauſe be muſh ecenpy fir chaplains at giving of orders 


rwhereef rchaſe lic 7 on, and 


can qualify no more than four, for a licence or diſpenſa- 
aw cone — Ganecd con to the words of the 
clauſe as above recited. Al. Par. (418. | 
S. 25. Provided alſo, that na perſon to whom any number 
of chaplains or any chaplain, by any of the proviſions aforeſaid 
it limited, ſhall in any wiſe, by colour of any of the ſame pro- 
viſions, advance any ſpiritual perſon or perſons, above the num- 
ber of them appoi to receive or keep any more benefices with 
cure of ſouls, than is. above limited by this act, any thing ſpe- 
fied in the ſaid proviſiens netwithflanding ; and if they do, 
every ſuch , ſpiritual perſon or perſons, fo advanced aboue 
| the ſaid number, to incur the penalty ned in thit act. 
Hove the number] Altho' a chaplain retained above the 
number, be promoted before thoſe who were duly retained 
according to the ſtatute ; fuch retainer (above the num- 
ber) ſhall neither avail him, nor diveſt thoſe who were- 
bo retained of the right of purchaſing diſpenſation : nor 
ſhall he ever have benefit by his retainer (even tho” the 
teſt are dead) unleſs it be renewed upon the death of one 
of thoſe who made up the ſtatutable number : inaſmuch 
as the retainer was null ab initio; and a chaplain once 
legally qualified, - cannot be diſcharged at pleaſure, to 
make way for others. Gib/. 909. 
So if a baron (who can have but three chaplains) doth 
qualify three accordingly, and they being advanced to 
luralities, he upon diſpleaſure or for other cauſe doth 
diſmiſs them from their attendance, yet they are his chap- 
lains at large, and may hold their pluralities for their 
lives : and tho' he may entertain as many other as he will, 


yet 
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any article a 


2 erm as thef might have done, if their [ad | ladies and miſe 


yet he cannot qualify any ef them to hold u plurality» 
Nute firſt three are living. — * ſo of Bu 
as any of — retry die —— th death of the 


1 9 rig 3 ik chats chaplain e 
ſaid, de made warden of the cinque ports (vrho may 
a chaplain in reſpect of his office), yet ſhall he-bave but 
three; and if a baron hath three; and be made an eur, 
yet he ſhall haye but five in alt; and ſo of che reſt : he. 
cauſe n n e e 
Gib/. 259. * or - 208 


9. Provided, that it f be e 
priſe, N chaplain to — io it Po Ent ors the 


ting to give any benefices or promotions ſpiritual, to what num. 
ber ſoever it he, to accept and take the PI 
en e ee var nen 


Bring chaplain to the king} It back Yet n Ie alved ; | 
2 dae bench, 955 a cha in 1 ah BY 


not a chaplain within this ſtatute, but 5 chap fy 


11 
41 


j ordinary; that is, not one "Rs "an "entry 
is 


name made in the book of cha 115 0 on 0 
has alſoa — time. Gilf. 909. pla 94 62. . 


To accept and take the ſamo] —＋. — 
tion cn the oy" himſelf, as ſupreme ordinary, hath 
power to grant, and his preſentation of his own chaphain 
imports the granting of it. ut if the king's chaplain 
be preſented. to a ſecond benefice by a ſubject, a diſpenſa- 
tion is neceſſary, and muſt be obtained fore bis inftitu- 
tonto the Heap living. Gil N 1 Hall. 161. 5 


I. Prouided alle Iſo, that no s archdeaconry, , 
oF: ip, treaſurerſhip, e prebend in any. 87 


dral or collegiate church, nor 2 that hath a vicar en. 


ropriate, be taken, or 


dowed, nor any benefice perpetua 
comprehended name of * ng cure of. fouls, in 


under the name 
fied. 
8. 3 Provided alſo, that dutcheſt, e coun- 

te s, baroneſs, widows, which have taken, or that hereafter 
Ul take any huſbands under the degree of a baron, may take 
Such member of chaplains, as is above limited" to them being: wi- 
dows, and that every ſuch chaplain may purchaſe licence to have 
and take ſuch number of benefices with cure of ſouls, in manner 


es had kept themſelves Wi detus. 


7 4 


Vor, III, H Being 
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Regulation of 
diſpenſations by 
canon. 


to his being thus qualified (which in 


_ Plurality. 

\ Being widows] And tho'. they marry, the retainer he- 
fore marriage ſtands good, and ſhall have its effect after 
marriage. If they marry under the degree of a-baron, 
they are ſpecially provided for in this clauſe, and if they 
marry a baron, or above that degree, my lord Coke has 
laid down the law in the following words: If a woman 
baroneſs retaineth two chaplains according to the ſtatute, 
and afterwards taketh one of the nobility to huſband ; the 
retainer of theſe two chaplains remaineth, and they with- 
out new retainer may take two benefices ; for their re- 
tainer was not ended by the marriage. 4 Co. 119. 
Gib. 909- 

4. Can. 41. No licence or diſpenſation for the keeping of 
more benefices with cure than one, ſhall be granted to any, but 
ſuch" only as ſhall be thought very well worthy for his learning, 
and very tuell able and en to diſcharge his duty; that is, 
who ſhall have taken the degree of a maſter of arts at the leaſt 
in one of the. univerſities of this realm, and be a publick and 
ſufficient prog licenſed. Provided always, that he be by a 
good an 5 caution bound to make his perſonal reſidence 
in each of bis ſaid benefices for ſome reaſonable time in every 
year; and that the ſaid benefices be not more than thirty miles 
diflant aſunder; and laſtly, that he have under him, in the 
benefice where he doth not reſide, a preacher lawfully allowed, 
that is able ſufficiently to teach and inſtratt the people. 


' Pery well worthy for his learning] So is the tenor of the 
Lateran council under Innocent the third againſt plurali- 
ties; where it is allowed, in this particular caſe and in 
no other, that the ſee apoſtolic may diſpenſe with perſons 
of ſublime abilities and learning, that they may be ho- 
noured with more benefices than one. GN 910. 


A publick and fuſſicient preacher freed] With regard 

ole days was not a 
common qualification), there is uſually a proviſo in the 
body of the diſpenſation, that in either of the churches 
he preach thirteen ſermons every year, according to the 
orders of the church of England publiſhed in thas behalf, 
and therein handle the word of god religiouſly and reve- 
rently, Gib/. 910. 


Bound to make his perſonal reſidence for ſome reaſonable time] 
In every diſpenſation to hold two benefices, there is a 
proviſo, that in that benefice from which he ſhall-be the 
more abſent, he ſhall exerciſe hoſpitality for at leaſt two 
months every year: And that proviſo being evidently 

| founded 


ed 


founded on this canon; every pluraliſt, who doth not 
obſerve it, is puniſhable by eccleſiaſtical cenſures. Gib. 
911. , 

Nat more than thirty miles diſtant] Heretofore, it was 
uſual to obtain licences from the king, to take two be- 
nefices beyond the diſtance of thirty miles, by way of diſ- 
penſation with this canon; and in ſuch caſes, we find 
this clauſe in the faculties granted by the archbiſhop, 
« The king's licence for diſtance beyond thirty miles 
„ having been firſt granted to you,” or the like; by 
reaſon of which licence and clauſe, they have been uſu- 
ally called royal diſpenſations. But none of theſe (as it 
ſeemeth) have been granted ſince the revolution; it ha- 
ving been then ſet forth in the declaration of rights, 
I 2 2. c. 2. that the power of ſuſpending laws or 


the execution of laws, by regal authority, without con- 


ſent of parliament, is illegal; and with reſpect to acts 


of parliament in particular, it is enacted by that ſtatute, 


that no diſpenſation by non-obſtante of any ſtatute ſhall 
be allowed, unleſs the ſame ſhall be ſpecially provided for 
in ſuch ſtatute, Gib/. 911. | 


| That he have under him, in the benefice where he doth not 
refide, a preacher lawfully allowed) In purſuance of this 
canon (and not of any thing in the ſtatute), a clauſe to 


the like purpoſe is inſerted in the faculty or diſpenſation, 


Gibſ. 911. | 

nd it is further provided by Canen 47. that whoſo- 
ever hath two benefices, ſhall maintain a preacher li- 
cenſed, in the benefice where he doth not reſide; except 
he preach himſelf at both of them uſually. 


5. The method which a preſentee muſt purſue, in order y, of ob. 
taining a diſ- 


to obtain a diſpeÞſation, is as followeth : 


99 


He muſt obtain of the biſhop, in whoſe dioceſe the penſatiog, 


livings are, two certificates of the values in the king's 
books, and the reputed values and diſtance of ſuch li- 
vings ; one certificate for the archbiſhop, and the other 
for the lord chancellor. And if the livings lie in two 
dioceſes; then two certificates, as aforeſaid, are to be 
obtained from each biſhop, each certifying the value in 
the king's books, and the reputed value, of the 'living in 
his own dioceſe; and both of them, the reputed diſtance 
of the two livings. 

Which contifcates may be in this form ; 

« To the moſt reverend father in god, Thomas, by 
divine providence lord archbiſhop of Canterbury, pri- 


mate of all England and metropolitan : 
H 2 % Whercas 


—— 2 
12 „ — 2 ͤN—＋— ans ee, 
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Plurality, 

„„ Whereas A. B. clerk, maſter of arts, vicar of C. in 
the county of D. and in my dioceſe of E. is preſented to 
the rectory of E. in the county and dioceſe aforeſaid ; 
Theſe are therefore to certify your grace, that the ſaid 
vicarage of C. is valued in the king's books àt is 
of the reputed yearly value of = That the faid rec- 


tory of E is valued in the king's books at——is of the 


reputed yearty value of ———And that they are diſtant 
from each other abqut———miles, Witneſs my hand 
the day of ———” . 4.928 + , 

. The like to the lord high chancellor of Great Britain. 


He muſt al ſo exhibit to the archbiſhop, his preſentation 
to the ſecond living. é | in 


And alſo bring with him two papers of teſtimonials 


from the neighbouring clergy, concerning his behaviour 
and converſation ; one for the archbiſhop, and the other 
for the lord chancellor. 

The form of which eftimoniats may be thus; 


To the moſt reverend father in god, Thomas, by 


divine providence, lord archbiſhop of Canterbury, pri- 
mate of all England, and metropolitan : TY 

© We whoſe names and ſeals are hereunto ſubſcribed and 
ſet, do bumbly certify your grace, that we have, perſo- 
nally known the life and behaviour of A. B. clerk, maſter 
of arts, vicar of C. in the county of D. and dioceſe of E. 
for the ſpace of three years now laſt paſt ; that he bath, 
during the ſaid time, been of good and honeſt. life and 
converſations, a faithful and loyal ſubject to his majeſty 
king George the third, and hath not (fo far as we know) 
held, Written, or taught any thing, but what the church 
of England approves of and maintains. In witneſs, where- 
ot, we haye hereunto ſet our hands and ſeals, this 
day of in the year of our lord—, 


C. D. vicar of B. 
E. F. vicar of C.“ 


"Ani be ouſt in like manner. exhibit ta the archbiſhop 
his letters of orders of deacon and prieſt. 


And he muſt alſo exhibit to the archbiſhop, a certifi- 
cate of his having taken the degree of maſter of arts at 
the leaſt, in one of the univerſities of this realm, under 


And 


the hand of the regiſter of ſuch univerſity. 


A. B. rector of A. | 


plurality, | 
And in caſe be be not doctor or batchelor of divinity, 
nor doctor of law, nor batchelor of canon law; he is 
to procure a qualification (according to the form above 
expreſſed) as chaplain to ſome nobleman, or to ſome 
other 1 impowered bylaw to pe qualifications for 
plüralfties (which is a to be duly regiſtred in the fa- 
Lines office) in order to be tendred to the archbiſhop, ac- 
cording to the ſtatute. And if he hath taken any of the 
aforeſaid degrees, which the ſtatute allows as qualifica- 
tions; he is to procure a certificate thereof in the manner 
before mentioned, and to exhibit the ſame to the arch- 


biſhop. EZon, 444. L 


After which, his diſpenſation is dense at the faculty 
office; where be gives ſecurity according to the direction 
of the canon. And afterwards he miſt repair to'the lord 
chancellor, for confirmation under the broad ſeal. 

All which being done, he is then to apply himſelf to 
the biſhop of the dioceſe where the living lies, for his 
admiffion and inſtitution. Deg. p. T. c. 4. 


6. In purfuance of the ſtatute and canons aforegoing, Form of. a du- 
penſation. 


the form of a diſpenſation is uſually as followeth *: 
„Thomas, by divine providence archbiſhop of - Can- 
© terbury, primate of al England and metropolitan, by 
44 authority of parliament twfully impowered for the 
« piirpoſe herein written: To our beloved in Chriſt 
« A, B. clerk, maſter of arts, of—— college in the uni- 


* verſity of ——and alſo chaplain to the right honourable | 


health and grace. The greater progreſs 


er encourage- 


C. lord- 
men make in facred learning, the g 


© ment they merit; and the more their neceſſities are in 


& daily life, the more neceſſary ſupports of life they re- 
« quire. Upon which canſiderations, and being moved 
„ by your ſupplications in this behalf, We do (by vir- 
« tue and in purſuance of the power veſted in us by the 
« ſtatutes of this realm) by theſe preſents graciouſly diſ- 
« penſe with you; that, together with the rectory of 
«the pariſh church of in the county of ——and dio- 
« ceſe of —which you now poſſeſs, the annual fruits 
« whereof, according to the valuation made in the books 
« of firſt fruits and tenths of eccleſiaſtical benefices re- 
« maining in the exchequer of our ſovereign lord the 
« king, do not exceed the ſum of you may freel 

„and lawfully accept, and hold as long as you ſha 

* live, the rectory of the pariſh church of in the 


1 © county of —=and dioceſe of — not diſtant from the 
H 3 former 
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Plurality. 


former above miles or thereabouts, the annual 
© fruits whereof according to the valuation aforeſaid, 
& do not exceed the ſum of —— Provided always, that 
t in each of the churches aforeſaid, as well in that, 
« from which it ſhall happen that you ſhall be for the 


66 
cc 


40 
cc 
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cc 
40 
60 
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cc 
cc 
cc 
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reater part abſent, as in the other, on which you 
ſhall make perpetual and perſonal reſidence, you do 
preach thirteen ſermons every year according to the 
ordinances of the church o England promulged in 
that behalf; and do therein ſincerely religiouſly and 
reverently handle the holy word of god ; and in 


the benefice, from which you ſhall happen to be moſt | 


abſent, you do nevertheleſs exerciſe hoſpitality, two 
months yearly; and for that time, according to the 
fruits and profits thereof, as much as in you lieth, you 
do ſupport and relieve the inhabitants of that. pariſh, 
eſpecially the poor and needy, Provided alſo, that 
the cure of the ſouls of that church from which you 
ſhall be moſt. abſent, be in the mean time in all re- 
ſpects laudably ſerved by an able miniſter, capable to 
explain and interpret the principles of the chriſtian 
religion, and to declare the word of god unto the 
people, in caſe the revenues of the ſaid church can 
conveniently maintain ſuch miniſter ; and that a com- 


petent and ſufficient ſalary be well and truly allowed 


and paid to the ſaid miniſter, to be limited and allotted 


by the proper ordinary at his diſcretion, or by us or 
our ſucceſſors, in caſe the dioceſan biſhop ſhall not 
take due care therein, Provided nevertheleſs, that 
theſe preſents do not avail you any thing, unleſs duly 
confirmed by the king's letters patent. Given un- 
25 the ſeal of our office of faculties, this day 
0 Ir , 


The lord chancellor's confirmation: 

© George the third, &c. To all to whom theſe our 
preſent letters ſhall come, greeting: We have ſeen 
certain letters of diſpenſation to theſe preſents annexed ; 
which, and every thing therein contained, according 
to a certain act in that behalf made in the parliament 
of Henry the eighth heretofore king af England, our 
predeceſſor, we have ratified approved and confirmed, 
and for us our heirs and ſucceſſors we do ratify approve 
and confirm by theſe preſents: So that the reverend 
A. B. clerk, maſter of arts, in the letters aforeſaid na- 
med, may uſe have and enjoy, freely and quietly with 

© impunity, 


A 
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Plurality. 


c impunity, and lawfully, all and ſingular the things in 

e the ſame ſpecified, according to the force form and 
<< effect of the ſame, without any impediment whatſo- 
« ever, altho'ꝰ expreſs mention of the certainty of the 
e premiſles, or of any other gifts or grants by us hereto- 
« fore made to the ſaid A. B. be not made in theſe pre- 
« ſents ; or any other thing, cauſe, or matter whatſoever 
« in any wiſe notwithſtanding. In teſtimony whereof 
« we have cauſed theſe our letters to be made- patent, 
« Witneſs our ſelf at Weſtminſter, the —— day of —— 
« in the year of our reign,” 


7. By the ſeveral ſtamp acts; for every ſkin or piece Stamp duty. 


of vellum or parchment, or ſheet or piece of paper, on 
which any diſpenſation to hold two eccleſiaſtical dignities 
or benefices, or both a dignity and . a benefice, ſhall be - 
ingroſſed or written, there be paid a treble forty 
_ * ſtamp duty. 


y the 1 13 El c. 20. That the livings appointed Lenſes of plura- 
miniſters may not by corrupt and indi- — 


for 3 
rect dealings be transferred to other uſes, it is enacted, 


that no leaſe to be made of any benefice or eccleſiaſtical 


promotion with cure, or any part thereof, and not being 
impropriated, ſhall endure any longer than while the leſ- 


ſor ſhall be ordinarily reſident, and ſerving the cure of 


ſuch benefice without abſence above fourſcore days in 
any one year; but every ſuch leaſe, immediately upon 
ſuch abſence, ſhall ceaſe and be void; and the incum- 
bent ſo offending ſhall for the ſame lole one year's profit 
of his ſaid benefice, to be diſtributed by the ordinary 

among the poor of the pariſh, And al all chargings "of 
ſuch benefices with cure with any penſion, or with 
any profit out of the ſame to be yielded or taken, 
yr than rents reſerved upon _ ſhall be void. 


Provided, that every parſon by the ne of this realm 
allowed to have two benefices, may demiſe the one of 
them upon which he ſhall not be moſt ordinarily reſident, 
to his curate only that ſhall there ſerve the cure for him : 
but ſuch leaſe ſhall endure no longer than during ſuch 
curate's reſidence without abſence above forty days in any 
one year. / 2. 


9. By the 1 . c. 26. If the univerſities ſhall preſent ok livings. 


or nominate to any popiſh benefice with cure, prebend, 
or other eccleſiaſtical living, any perſon who ſhall then 
have any other benefice with cure of ſouls ; ſuch 37 


tation ſhall be void. 
H 4 Polygamp. 
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Polygamy, 


1 at f bn within hir niajefty"s 
dominions 3 Bei el, being married, 25 
marry any perſon, the former huſband or wife being er; 
every ſuch 2 ſhalt be falmy, ant the perſon fo offending 
ſhall ſuffer death as in cafes of Felony ; and foalt be tried in the 
county tohert he or ſhe was a rene, as if the offence had 
been.committed in ſuch coun 
""Privided, that this fall hot extend to any ony perfor whoſe 
buſb&id or wife Hull br contipuldlly remaining beyond the ſeas 
for Arun tars 2 ether : 
wh hy and or wife full abſent him er her | Aung 
T Lee 


e rgether, in uny 
ys demiis the one. of them not knownmy the abe. 


= wo 77 ing twithin that time. 


Provide 4%, that this fall not erten to any perſon that 
all be at fs, oh of ſuch marriage divorced by rig 
3 etclefiaſtical. "ati = 
t any ptr fon where the former marriage hath been by 
775 in th 22 court declared to be void and of 
ett : 


br to any perſon by rtaſen rage had or 
Made within age of conſent, - 
Provided aff that no attainder fo 9 
by this act, fall work any corruption of b 7 F. 


or bfinberiſtt of heirs. 
If ay | por A his maje/ly's dontinions 2 
Wales) I the firſt marriage was beyond ſea, and the lat- 


ter in Evgland, the party may be indifted here, becauſe 
the latter marriage makes the offence ; but if the firſt mar- 

riage was in England, and the latter beyond ſea, it 
ſeemeth that the offender cannot be india here, be- 


cauſe the offence was not within the kingdom. *. | 


79, 80. 


Being married] This etendketh to a —— de facto, 
or volddble by reaſon of conſanguinity, affinity, or fuch 
like; for it is a marria in — td of law until it be 
avoided ; and therefore tho” neither marriage be de jure, 
yet they ate within this ftatute. 3 Infl. 4 


Shall marry am perſeu, the former huſband or ey” being 
alive] If a 1 2 man marrieth a wife, and then marrieth an- 


1 | other 


Polygamy. 


other the former wife being living; and then ſuch firſt 
wife dying he martieth à the fecond wife being li- 
ving ; this mattying of the third is not felony, becauſe 
the marriage with ſuch ſecond wife was merely void: 
but otherwiſe it would have been if he had married 
the third, the firſt and true wife being living, 1 H. H. 

Every fuch offence ſhall be felony] And ſuch ſecond mar- 
riage is merely void. 3 Inf. 88. | | 


a + {95 a ng ſhall ſuffer death ar in caſes of 
elony 


al have the benefit of clergy ; the 
ſame being not excluded by expreſs words. 3 Ju. 89. 


And hall be tried] The firſt and true wife is not to be 
allowed as à wi againſt the huſband; but it ſeemeth 
clear, that the ſecond wife may be admitted to prove the 
ſecond marriage, being not ſo much as his wife de facto. 


1 H. H. 693. 


In the county where he or ſhe was apprehended] This is 
added only cumulatiuè; for he may be indicted where the 
ſecond marriage was, he be never apprehended ; 
and ſo be proceeded againſt to outlawry. 1 H. H. 


694. ; 

Shall 'not extend to any perſon, whoſe huſband or wife ſhall 
be continually remaining beyond the ſeas for ſeven years toge- 
ther] And in this caſe notice that he or the is living, 
is not material, in reſpect of the commorancy beyond 
ſea, 3 Inſt. 88. 

Beyond the ſeas]. And this, although jt be within the 
king's dominions; as in New England, or Ireland. 
1 H. H. 693. 5 5 | 

Or whoſe huſband or wife Mall abſent him or her ſelf the 
one from the other, for ſeven years together, in any part -with- 
in his majeſty's dominions, the one of them not knowing the 
other to be living within that time] So that in this caſe 
notice is material, and maketh the offence. 3 Huf. 88. 


105 


Shall not extend to any perſon that fhall be at the time 


of ſuch marriage divorced by any ſentener in the ectleſiaſtical 
court] And this is intended a divorce not à vinculs matri- 
monii, for then without the aid of any proviſo either may 
freely w__ but it muſt be intended of divorces a men/a 


et thoro. 1 H. 694. N 
5 Vor 
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olypgamp. 
Nor | | formir marriage bas 
hon carr 1 —_ ent) If the man be above 


fourteen and the wife under twelve, or if the wife be 


above twelve and the man under fourteen, ' yet may the 
huſband or wife ſo above the age of conſent diſagree to 
the eſpouſals, as well as the party that is under the 

of conſent ; for the advantage of diſagreement muſt 
reciprocal, . And ſo it was reſolved by the judges and 
civilians, T. 42 El. in the king's bench, in a writ of er- 
ror between Babington and Warner. So as if either party 
be within age of conſent, it is no former marriage within 
this act. 3 Inſt. 89. 


H. 4G. Strutville's caſe, By Parker chief juſtice: 
Where a woman marries a ſecond huſband, the Fn huſ- 
band being alive, and the ſecond not privy; as to what 
ſhe acquired during the cohabition, ſhe ſhall be eſteemed 
as a ſervant to the ſecond huſband, who is intitled to the 


benefit of her labour. 


—_ 
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Poperv. 
I. Papal encroachments in this realm. 
II. Popiſo juriſdiftion aboliſhed. 
III. Peter-pence aboliſhed. FOES 
IV. Firſt fruits and tenths taken from the pope. 
V. The popes preſentation to benefices. 
VI. Appeals o Rome. © 
VII. Bringing bulls and other inſlruments from 
Rome. 
VIII. Popiſh books and relicts. 
IX. Jeſuits and popiſh prieſts. 
X. Saying or bearing maſs. 


Xl. Frequenting conventicles. 


XII. Foreign education of papiſts. 
XIII. Popiſb children of proteſtants:\. 
XIV. Proteſtant children of papiſts. 


XV. Papiſts not repairing to church. 


XVI. Per- 


e 


XXI. Popiſb baptiſm. 
XXII. Poepiſb marriage. 


Popery. 


XVI. Perverting others or being perverted to popery. 
XVII. Entring into foreign ſervice. | 


XVIII. Refufing the oaths and ſubſcriptions 


XIX. Armour and ammunition. 
XX. Horſes. 


XXIII. Popiſb burial. 
XXIV. Heirs of popiſb recuſant s. 


XXV. Popiſb wife. 


XXVI. Popiſh ſervants or ſejourners. 1 
XXVII. Popiſb ſchoolmaſters. 8 


XXVIII. Papiſts ſhall not fucceed to the ade 


this realm. 


XXIX. Papiſts fball not fe in either b of 


parliament. 
XXX. Papiſts ſhall not areſent to ge. 
XXXI. Shall be as excommunicated. 


XXII. Shall not repair to court. 


XXXIII. Shall not come within ten miles of London. 


XXXIV. Shall not remove above five miles from 
their habitation. 


XXXV. Shall be diſabled as to law, phyfick, and 


offices. 


XXXVI. Shall not be executors, rb 


guardians. 


XXXVII. Shall not inherit or take by deſeent, de- 
viſe, or purchaſe, 


XXXVIII. Inreolling deeds and wills of papiſts. 
XXXIX. Regiſtring eſtates of papiſts. 


XL. Papiſts to pay double taxes, 


XLI. Lands given to ſuperſtitious uſes. 
XIII. Preſentment of papiſts to tbe courts ſpiritual 


and temporal. 
XLIII. Information againſt papiſts not reſtrained to 
the proper county. 
X IV. Peers how to be tried in caſes of recuſancy. 
XLV. Papifts 
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began to ſend his legates hither; and prevai 


ANI. Papifts conforming! 7 NV 
XLVI. Saving of the eecleſtaſtical jurijdiftion. po 


1. Papal :acregghmants in this realm. 


1. HERE doth not appear much of the popt's 

power in this realm before the conqueſt. But 

the pape having favoured and ſapported king William the 

firſt in his invaſion of this kingdom, took that opportunity 

of enlarging his incroachments, and in this king's reign 

2 with 

Henry the firſt to give up the donation of biſhopricks ; 

and in the time of king Stephen gained the prerogative of 

appeals ; and in the time of Henry the ſecond exempted 
all clerks from the ſecular power. 1 Haw. 49, 30. 

2. And not long after this, by 2 general excommuni- 
cation of the king and people, for — years, becauſe 
they would not fuffer an archbiſhop to be impoſed upon 
them ; king John was reduced to ſuch ſtraits, that he was 
obliged to ſurrender bis kingdoms to the pope, and to 
receive them again, to hold of him for the rent of a 
thouſand marks. 1 Haw. 50. 

3. And in the following reign, of Henry the thitd ; 
partly from the profits of our beſt church benehces, which 
were generally given to Italians and others reſiding at the 


© court of Rome, and partly from the taxes impoſed by the 
pape, there went yearly out of the kingdom 70,0001. 


an immenſe ſum in thoſe days. 1 Haw. 50 


"»% 


4. The nation, being under this neceſlity, was obliged - 


to provide for the prerogative of the prince and the liber- 


ties of the people, by many ſtrict laws ; as will appear in 


the following ſections. 1 Hut. 50. 


II. Popiſh jurifdiAion abolifped. ' 


1. Art. 37. The biſhop of Rome hath no juriſdiction 
in this realm of England. 2 * 

2. Can. 1. All eecleſiaſtical perſons {ball faithfully keep 
and. obſerve, and (as much as in them lieth ſhall cauſe to 
be obſerved and kept of others, all and ſingular laws and 
ſtatutes made for reſtoring to the crown of this kingdom 
the ancient juri{diftion over the ftate eccleſiaſtical, and 
aboliſhing all foreign power repugnant to the ſame. And 
all.eccichaſtical perſons having cute of ſouls, and all other 
preachers and readers of divinity lectures, ſhall to the ut- 
termoſt of their wit knowledge and I&rning, purely and 
ſincerely, without any colour or diſſimulation, teach ma- 


I nifelt 


4 


nner. ens E 
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1 and amend all ſuch errors hereſies ahuſet offences con- 
* tempts and'enormities, which by any {pitjtual authority 
iſe may 1 5 be reformed reprefled ordered redrefſed car- 
on rected, reſtrained or amended ; any uſage, cuſtom, foreip 


as laws, foreign authority, - preſcription, or any other thing 
” to the contrary notwichſtanding. Fr : 
1 4. And by the 35 H. 8. c. 3. Whereas the king hath 
heretofore. been is juſtly lawfully and notoriouſfy 


; n named publiſhed and declared, to de king of Eng- 
h land France and Ireland, defender of the faith, and of the 
e church of England and alſo of Ireland in earth ſupreme 
e head, and hath juſtly and lawfully uſed the titſe and name 
. thereof; it is enacted, that all his majeſty's ſubjects ſhall 

from, henceforth accept and take the ſame his majefty% 
5 ſtyle as it is declared r ſet forth in manner and form 
p following ; viz. Henry the eighth, by the graute of god, king 
N ' of England France amd Ireland, 2 of the Fats, and of 

the church of England and alſo of Ireland in tarth the ſupreme 


head : and the ſaid ſtyle ſhall be for ever united and an- 
nexed to the impefial crown of this realm, | 
5. And by the 1 Eliz. c. 1. To the intent that all the 
uſurped foreign power and authority, ſpiritual and 
temporal, may for ever be clearly extinguiſhed, and ne- 
ver to be uſed or obeyed within this realm; it is enacted, 
that no foreign prince perſon prelate ſtate or potentate, 
ſpiritual or temporal, ſhall at 8 time uſe enjoy or exer- 
ciſe any manner of power juriſdiction ſuperiority authority 
preheminence or privilege, ſpiritual or eceleſiaſtical, with- 
in this realm; but the ſame ſhall be clearly aboliſhed for 
ever : any ſtatute, ordinance, cuſtom, conſtitutions, or 
any other matter or cauſe whatſoever to the contrary not - 
withſtanding. /. 16. oh 
And 


| 

| 
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perſon ſhall be maleſted for any o 


37, 38. And by the 23 El. c. 1. I. 8. The juſtices of 
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And ſuch juriſdictions privileges ſuperiorities and 

heminences, Toiritual and Fccleſiaftical. as by any | pirttusl 
or eccleſiaſtical power or authority hath been heretofore or 
may lawfully be exerciſed or uſed, for the viſitation of 
the eccleſiaſtical ſtate and perfons, and for reformation 


order and correction of the ſame; and of all manner of 


errors hereſies ſchiſms abuſes offences contempts and enor- 
mities, ſhall for ever be united and annexed to the impe- 
tial crown of this realm. / 17. 
And for the utter extinguiſhments of all foreign and 
uſurped power and authority, it is enacted; that if any 
perſon. ſhall by writing, printing, teaching, reaching, 
expreſs words, deed or act, adviſed! mlicloutly and di- 
rectly affirm hold ſtand with ſet forth maintain or defend 
the authority preheminence power or juriſdiction, ſpiritual 
or eccleſiaſtical, of any foreign prince prelate perſon ſtate 
or potentate whatſoever, heretofore claimed uſed or uſurp- 
ed within this realm; or ſhall adviſedly maliciouſly and 
directly put in ure or execute any thing, far the extolling 
Advancement ſetting forth maintenance or defence of any 
ſuch pretended. or uſurped juriſdiction power prehemi- 
nence and authority, or any part thereof ; he, his abet- 
tors aiders procurers and counſellors, being thereof attaint- 
ed, according to the true order and courſe of the common 
laws of this realm, ſhall for the firſt offence forfeit to the 
king all his goods and chattels, as well real as perſonal ; 
and if he have not goods worth 201 he ſhall alſo be im- 
priſoned for a year; and alſo all the eccleſiaſtical promo- 
tions of every Giritual rſons ſo offending ſhall be void : 
for the ſecond offence ſhall incur a præmunire: and for 
the third offence ſhall be guilty of high treaſon. But no 
nce by preaching 
teaching or words, unleſs he be indicted within one half 
year. And no perſon ſhall be indicted or arraigned for 
any offence adjudged by this act, unleſs there be two ſuf. 


ficient witneſſes or more, to teſtify the offence; and the 


ſaid witneſſes, or ſo many of them as ſhall be living, and 
within the realm at the time of the arraignment, ſhall be 
brought forth in perſon face to face to give evidence, if the 
party require it. And if any perſon ſhall happen to give 
relief aid or comfort, to a perſon offending in any ſuch 
caſe of przmunire or treaſon ; this ſhall not be taken to 


be an offence, unleſs there be two ſufficient witneſſes 


openly to teſtify, that the perſon had notice and know- 
ledge of the offence committed. . 27, 28, 29, 30, 37, 


the 
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the peace may inquire of offences within this act {bar not 
m after 
the offence committed... „ . Hens 1 

6. And by the 5 El. c. 1. (which act is required to be 
read at every quarter ſeſſions, leet and law day, ard once 
in every term in the open hall of every houſe of court and 
chancery), if any perſon ſhall by writing, printing, 
preaching or teaching, deed or act, adviſedly and witting- 
ly hold or ſtand with, to extol ſet forth maintain or de- 
end the authority juriſdiction or power of the biſhop of 
Rome or of his ſee, heretofore claimed uſed or uſurped with- 
in this realm; or by any ſpeech open deed or act, ad- 
viſedly and wittingly attribute any. ſuch manner of jurii- 
dition authority or preheminence to the ſaid biſhop or ſee 
of Rome within this realm: he, his abettors procurers 
and counſellors, and alſo their aiders aſſiſtants and com- 
forters, upon purpoſe and to the intent to ſet forth fur- 
ther and extol the ſaid uſurped power, being thereof law- 
fully indicted or preſented within one year, and convicted 
or attainted at any time after, ſhall incur a premunice : 
And as well juſtices of aſſize in their circuits, as juſtices 
of the peace in their quarter or open ſeſſions, may inquire 
thereof as of other offences againſt the peace, and ſhall 
certify every preſentment thereof into the king's bench, 
within forty days, if the term be then open ; if not, at 
the firſt day of the full term next following the ſaid forty 
days ; on pain of 1001, and the juſtices of the king's 
bench ſhall hear and determine the ſame, as in other caſes 
of premunire, And for the ſecond offence, ſuch perſon 


ſhall be guilty of high treaſon : But not to work corrup- 


tion of blood, diſheriſon of heirs, or forfeiture of dower. 
Provided ; that the charitable giving of reaſonable alms to 
any offender, without fraud or covin, ſhall not be deemed 
any ſuch abetment procuring counſelling aiding aſſiſting 
or comforting, as thereby to incur any pain or forfeiture. 


His abettors procurers and counſellors, and alſo their aiders | 


aſſiſtants and comforters] An indictment againſt any ſuch 
perſon muſt be, knowing the principal to de a maintainer 
of the juriſdiction of the pope; and to ſay, again/t the 
form of the ſlatute only, is not ſufficient. 1 2 H. 332. 


Charitable giving of reaſonable alms] This fpecial clauſe 
of giving alms not to make an aider or comforter, if the 
alms be reaſonable and without covin, tho' the offender 
be not impriſoned nor under bail, ſeems to be but agree- 


able to the common law ; and therefore it ſeems even by 
the 
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the common law, if a phyſician or ſurgeon miniſter bel 
to. an offender fick or wounded, tho! he know him to be 
an offender even in treaſon, this makes him not a-traytor, 
for it is done upon the account of common humanity ; 
but it will be miſpriſion of treaſon, if he know it; and 
do not diſoover him. 1 H. H. 772 

7. Finally, e . 4. any perſon ſhall, either 
upon the teas, or beyond the ſeas, or in any other place 
within the king's dominions, put in practice to abſolve 
perſuade or withdraw any of his majeſty's ſubjects from 
their nayraodeienr, or 9 eeeoncle them to the pope 
or:ſee'of Rome, or to prince ſtate or potentate; 
ar ſhall, be willingly ſo a ales or withdrawn as afore- 
ſaid, or willingly reconciled, or ſhall promiſe obedience 
to any ſuch pretended authority prince ſtate or potentate ; 
he, bis pracurers and:counſellors,. aiders and maintainers, 
knowing the ſame, ſhall be guilty of high treaſon, ,. 22, 


But this full not extend to any perſon who ſhall be 
reconciled to the pope or ſee of Rome (for and touchi 
the point of ſo being reconciled only) that ſhall return 
into this realm, and thereupon within ſix days before the 
biſhop of the dioceſe or two juſtices of the peace of the 
eounty where he: ſhall arrive, ſubmit himſelf and take the 
oaths: (of allegiance and ſupremacy, 1 M. /of. T. c. S.): 
which oaths the ſaid biſhop or juſtices ſhal oertify at the 
next ſeſſiuns, on pain of 40 l. / 24. 

And perſons ſhall be tried for theſe offences, at the 
albzes of that county, or in the king's bench, and be 
there proceeded againſt as if the treaſon had been commit- 
in the-connty-where the pere dn de taken. J. 25. 


m.. Peter-pence aboliſhed. 


FE th was an annual tribute of one penny, paid at 
Rome out of every family at the feaſt of St. Peter. Gib/; 
B7- 


Aut this, Toa the Saxon king, when he went in pil- 
grimage to Rome about the year 740, gave to the pope, 
Partly as alms, and partly in recompence of a houſe erect- 
ed in Rome for Engliſh pilgrims. Gad. 111, 356. 

And this contimied to be paid generally until the time 
of king Heury the eighth, when it was enacted, that from 
thencetorth no perſon ſhall pay any penſions, cenſes, por - 
tions, peter-pence, or any other impoſitions, to the uſe 
of the biſhop or ſee of Rome. 25 H. 8. c. 21. 


IV. Firf 


NA HN 


+ amongſt the laws of kin 
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IV. Firft fruits and tenths taken from the pope. 

Firft fruits, annates, or primitiz, are the firſt fruits 
after the avoidance of every ſpiritual living for one whole 
year, Theſe: have been pu of very ancient time ; far 

„who began his reign in the 

year 712, there is an order for the payment thereof, But 
the pope did not obtain to Have them e to him- 
ſelf, until after the reign of king Edward the firſt, 4 I, 
120. God. Introd. 49. Degge P. 2. c. 15. 7 

Tenths, decimæ, are the tenth part of the yearly value 
of all eccleſiaſtical livings. This payment was exact 
from the clergy by the pope in the reign of King Ed 
the firſt; Fo. ſometimes granted by the pope to the 
kings of this realm, chpecially for the aid of the holy 
7% but ifterwards theſe tenths become wholly appro- 
ptiated to the ſee of Rome. 4 5 121. 

But by the 26 H. 8. c. 3. The revenues of the ft 
fruits and tenths are for ever annexed to the impetial 
crown of this realm. 


V. The pope's preſentation to benefices. 


I, By the 25 Ed. Ji A. 6. If any reſervation, colla- 
tion, or proviſion be made by the court of Rome, of any 
archbiſhoprick, biſhoprick, dignity,, or other benefice, 
in diſturbance of the rightful dohors; the king ſhall pre- 
ſent for that time, if ſuch donofs ſhall not themſelves 
exetciſe their right, And if perſons lawfully preſented 
wal be diſturbed by ſuch proviſors ; then the ſuid provi- 
ſors, their proctirators, executors, and notaries' ſhall be 
atthcHed by their body, and brought in to anſwer, and if 
they be convict, they mall abide in priſon without bail, 
till they have made fine to the king and gree to the purty 
grieved; and before they be delivered, they ſhall malte 
full renunciation, and find ſurety that they ſhall not at- 
tempt ſuch things in time to come. And if they cannot 
be found, the exigent ſhall go againſt them. 

2. By the 38 EA. 3. fl. 2. Fo ceaſe the petils that 
Mall Happen, ſe of proviſions of benefices; it is of 3 
dained, that all perſons obtaining ſuch. proviſions, ſhall 
be puniſhed according to the aforeſaid ftatute of the 25 
Ed. 3. and they who cannot be attached, if they appear 
not in two months, - ſhall be puniſhed” according td the 
1 proviſors of the 27 Ed. 3. c. 1. (hermfter fal. 
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3- By the 12 R. 2. c. 15. No perſon ſhall paſs or ſend 


out of the realm, without the king's licence, to provide 
for himſelf a benefice ; on pain that ſuch proviſor ſhall be 
out of the king's protection, and the benefice to be void. 
4. And by the 13 K. oY + 2. c. 2. If any ſhall accept 
a benefice contrary to the ſtatute of the 25 Ed. 3. fl. 6. he 
ſhall be baniſhed out of the realm for ever, * his lands 
and goods forfeited to the king. 2 
Fi. By the 3 R. 2. c. 3. No perſon ſhall take to ferm 
any benefice of an alien, without the king's licence; nor 
ſhall convey money out of the realm for ſuch ferm: on 
pain of being puniſhed as by the ſtatute of proviſors of 
the 27 Ed. 3. 
6. And by the 7 R. 2. c. 12. If any alien ſhall pur- 
chaſe and occupy any benefice, without the king's licence 
he ſhall be compriſed within the ſtatute of the 3 R. 2. c. 3. 
and moreover ſhall incur the forfeitures of the 25 Ed. 3. 
ft. 5. c. 22. (that is, he ſhall be out of the king's protection.) 
7. And finally, by the 16 R. 2. c. 5. which is the fa- 
mous ftatute called the ſtatute of premunire ; If any ſhall 
purchaſe or purſue, in the court of Rome or elſewhere, 
any tranſlation of any prelate out of the realm, or from 
one biſhoprick to another. — he ſhall be put out of the 
king's protection, his lands and goods forfeit to the king, 
and ſhall be attached by his body if he may be found, and 
brought before the king and his council there to anſwer, 
or elſe proceſs to be a againſt him by præmunire facias, 
as in other ſtatutes of proviſors. 


Shall be put out of the king's protection] By theſe words, 
the perſons attained in a writ of præmunire, are diſabled 
to have any action or remedy by the-king's law or the 
king's writs ; for the law and the king's writs are. the 
things whereby a man is protected and aided ; ſo as he 
who is out of the king's protection, is out of the aid and 
protection of the law. 3 [n/f. 126. 


VI. Appeals to Rome. 


- I. The ſtatutes concerning the prohibition of appeals 
to Rome, are but declaratory of the ancient law of the 
realm. 4. Inſt. 340, 341. 

2. The firſt attempt of any appeal to the ſee of Rome 
out of England, was by Anſelm archbiſhop of Canterbury, 
in the reign of William Rufus; and yet it took no effect 
4 Inft. 341. 0 And 
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ſhall happen, becauſe 
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And the ſame is oppoſed by the ſtatutes following : 


1 3. By the 27 Ed. 3. c. 1. called the ſtatute of proyi- 
ſors, All 


the people of the king's ligeance, which ſhall 

draw any out of the realm in plea, whereof the cogni- 
ſance pertaineth to the king's court, or of things whereof 
judgments be given in the king's court, or which do ſue 
in any other court, to defeat or impeach the judgments 
iven in- the king's court, ſhall have a day-containing the 
Pace of twe months by warning to be made to them, to 
appear before the king and his council, or in his chancery, 
or before the king's juſtices of the one bench or the other, 
to anſwer to the king for the contempt. And if they 
come not at the day to be at the Jaw ; they, their procu- 
rators attornies executors notaries and maintainers, ſhall 
be put out of the king's protection, and their lands and 
goods forfeit to the king, and their bodies (whereſoever 
they may be found) ſhall be taken and impriſoned and 


ranſomed at the king's will : And upon the fame a writ 


ſhall be made, to take them by their bodies, and to ſeize 
their lands and goods into the king's hands ; and if it be 
returned that they be not found, they ſhall be put in exi- 
gent and outlawed. _ ; 

4. By the 38 Ed. 3 ft. 2. To ceaſe the perils that 

of citations out of the court bf Rome, 
upon cauſes whoſe cognizance pertaineth to the king's 
court; it is ordained, that all perſons obtaining ſuch cita- 
tions ſhall be puniſhed according to the ſtatute of the 25 
Ed. 3. ft. 6. (above recited) ; and they who cannot be 
attached, if they appear not in two months, ſhall be pu- 
niſhed according to the aforeſaid ſtatute of proviſors. And 
the king, clergy, and laity do mutually engage, to ſtand 
by * another * defence of this dy, Ag t 
. the 13 K. 2. fl. 2. c. 3. If any perſon rin 

or Fad into the *. any Kbedh Embbiiees: or ng 
communications, againſt any perſon for executing the 
ſtatute of proviſors; he ſhall be impriſoned, and forfeit 
his lands and goods, and incur the pain of life and mem- 
ber: And if any prelate make execution thereof, his tem- 
poralties ſhall be taken into the king's hands; and if any 
rſon of leſs eſtate than a prelate make ſuch execution, 
ſhall be imptiſoned, and make fine and ranſom by the 
diſcretion of the king's council. 


6. By the ſtatute of premunire, 16 R. 2. c. 5. If any 


ſhall purchaſe or putſue, in the court of Rome or elſe- 
where, any .proceſſes, ſentences of excommunication, 


bulls or inſtruments, againſt any perſon executing judg- 
: I 2 | ments 
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ments in the king's caurts; or ſhall bring within the 
realm or receive the ſame : he ſhall be put out of the king's 
protection, his lands and goods forfeit to the king, and 
ſhall be attached by his body if he may be found, and 
brought before the king and his council there to anſwer, 
or elſe — mal ogiin{ him by præmunire facias, 
as in other ſtatutes of proviſors. 

Or elſewhere] It hath been faid, that ſuits in the eccle- 
ſiaſtical courts within this realm are within theſe words, 
if they concern matters the cognizance whereof belongs 
to the common law; as where a biſhop deprives an in- 
cumbent of a donative, or excommunicates a man for 
hunting in his parks. 1 Haw. 51. 

But it ſcemeth that a ſuit in thoſe courts, for a matter 
which appears not by the libel it ſelf, but only by the de- 
fendant's plea or other matter ſubſequent, to be of tempo- 
ral cognizance (as where a plaintiff libels for tithes, and 
the defendant pleads that they were ſevered from the nine 
parts, by which they became a lay fee), is not within the 
Ratute ; becauſe it appears not that either the plaintiff or 
the judge knew that they were ſevered. 1 Haw. 52. 

7. Finally, by the 24 H. 8. c. 12. All cauſes teſta- 
mentary, cauſes of matrimony, and divorces, rights of 
tithes, oblations, and obventions (the knowledge whereof 
by the goodneſs of princes of this realm, and by the laws 
and Caltor of the ſame, appertaineth to the ſpiritual ju- 


Tilſdiction of this realm) ſhall be determined within the 


king's juriſdiction and authority, and not elſewhere ; any 
foreign inhibitions, appeals, ſentences, ſummons, cita- 
tions, ſuſpenſions, interdictions, excommunications, re- 
ſtraints, judgments, or other proceſs or impediments 
whatſoever notwithſtanding. And all ſpiritual perſons 
ſhall and may uſe, miniſter, and execute all divine ſer- 
vices, any foreign citations, proceſſes, inhibitions, 
ſuſpenſions, interdictions, excommunications, or appeals 
touching any the cauſes aforeſaid, from or to the ſee of 
Rome, or any other foreign prince or court, to the con- 
notwithſtanding ; And if they ſhall, by the occa- 
fion thereof, refuſe to miniſter the ſame, ſhall be 
impriſoned for a year, and make fine and ranſom at the 
Ling's pleaſure, $4 
And if any perſon in any of the cauſes aforeſaid, ſhall 
attempt or procure from the fee of Rome or elſewhere, 
any. foreign proceſs or ether the inſtruments abovemen- 
tioned, of execute any of the Tame, or do any * 
* 1 : 


: 
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the hindrance of any proceſs ſentence judgment or deter- 
mination in any courts of this realm, for any the cauſes 
aforeſaid ; he, his fautors comforters abettors procurers 
executors and counſellors, ſhall incur a præmunire. 


VII. Bringing bulls and other inflruments from Rome. 


1. By the 25 H. 8. c. 21. If any perſen ſhall ſue to 
the court or ſee of Rome for any licence, faculty, or diſ- 

ſation, or put any of the ſame in exceution ; he ſhall 
incur a præmunire. | 

2. And by the 28 H. 8. 16. All bulls, breves, facul- 
ties, and difpenſations heretofore obtained of the ſee of 
Rome, ſhall be void; and ſhall not be pleaded in any 
court of this realm, on pain of a premunire. 

Yet it hath been holden, that the alledging of an an- 
cient bull, in order to induce another principal matter, 
whereon to ground a title, without claiming any thing 
from the bull it ſelf, is not within this ftatute. 1 Haw. 

I, 
8 3. By the 13 Eliz. c. 2. If any perſon ſhall uſe or put 
in ure any bull writing or inſtrument written or printed, 
of abſolution or reconciliation obtained from the biſhop 
of Rome or other perſon claiming authority by or from 
him; or ſhall take upon him by — thereof to abſolve 
or reconcile any perſon, or to grant or promiſe to any 
perſon any ſuch abſolution or reconciliation, by any 
ſpeech, preaching, teaching, writing, or any other open 
deed ; or ſhall willingly receive and take any ſuch abſo- 
lution or reconciliation ; or ſhall obtain from the biſhop 
of Rome any manner of bull, writing, or inſtrument, 
written or printed, containing any thing matter or cauſe 
whatſoever ; or ſhall publiſh or by any means put in ure 
any ſuch bull, writing, or inftrument ; he, his procurers 
abettors and counſellors to the fact and committing of the 
ſaid offence, being attained according to the courſe of the 
-laws of this realm, ſhall be adjudged guilty of high trea- 
ſon. And all aiders comforters or maintainers of any the 
ſaid offenders, after committing any the ſaid offences, to 
the intent to ſet forth uphold or allow the execution of 
the ſaid uſurped power, ſhall incur a premunire, 

And if any perſon to whom any ſuch abſolution, re- 
conciliation, bull, writing or inſtrument ſhall be offered 
moved or perſuaded to be uſed put in uſe or executed, 
{hall conceal the ſame offer motion or perſuaſion, and not 
diſcloſe the ſame by writing or otherwiſe within fix weeks 

3 to 
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to ſome of the privy council; he ſhall be guilty of miſ. 
priſon of high treaſon. 

And the juſtices of the peace — inquire thereof (but 
not hear and determine the ſame) within a year and a day 
after the offence committed. 23 El. c. 1. / 8: 

And if any juſtice of the peace to whom any-the ſaid 
offences ſhall be declared, do not within fourteen days 
ſignify the ſame to one of the privy council; he ſhall in- 
Cur a præmunire. | | 


vil. Poi books and relicks. 


1. By the A 4 Ed. 6. c. 10. All books called anti- 
phoners, miſſals, grailes, proceſſionals, manuals, legends, 

ies, portuaſſes, primers in latin and engliſh, couchers, 
journals, ordinals, or other books or writings heretofore 
uſed for the ſervice of the church, written or printed in 
the engliſh or latin tongue, other than ſuch as ſhall be ſet 
forth by the king's majeſty, ſhall be clearly and utterly 
aboliſhed, extinguiſhed, and forbidden for ever to be uſed 
or kept in this realm, | » 

And if any perſon or body corporate that ſhall have in 
his or their cuſtody any the ſaid books or writings, or 


any images of ſtone, timber, alabaſter, or earth, graven + 


carved or painted, which have been taken out of or ſtand 
in any church or chapel, and do not deſtroy the fame 
images and every of them, and deliver every of the ſame 
books to the mayor, bailiff, conſtable, or churchwardens 
of the town where ſuch books ſhall be, to be by them 


delivered over openly within three months next follow- . 


ing after ſuch delivery, to the archbiſhop, biſhop, chan- 
cellor, or commiſſary of the dioceſe, to the intent that 
they may cauſe them immediately after either to be openly 
burnt, or otherwiſe defaced and deſtroyed ; (he, or they, 
ſhall for every ſuch book or books willingly retained for- 
feit to the king for the firſt offence twenty ſhillings, for 
the ſecond four pounds, and for the third ſhall ſufter im- 
priſonment at the king's will. 
And if any mayors, bailiffs, conſtables, or church- 
wardens, do not within three months after receipt of the 
tame books deliver them to the archbiſhop, biſhop, ehan- 
cellor, or commillary ; and if ſuch archbiſhop, biſhop, 
chancellor, or comm..ſlary do not, within forty days after 
receipt of ſuch books, burn, deface and deſtroy the ſame ; 
every of them ſo offending ſhall forfeit to the king 401. 
I he one half of all which torfcitures ſhall be to any of the 
ſubjects that will ſue for the fame, 


o 
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And the juſtices of afſize in their circuits, and juſtices 


of the peace in the general ſeſſions, may inquire of, hear, 
and determine the ſame. | | 

But nothing berein ſhall extend. to any image or pic- 
ture, ſet or graven upon any tomb, in any church, cha- 
peh, or church yard, only for a monument of any king, 
prince, nobleman, or other dead perſon, which hath not 


Alſo, any perſon may uſe keep and have any primers 
in the engliſh or latin tongue, ſet forth by king Hen. 8. 
ſo that the ſentences of invocation or prayer to ſaints be 
blotted or put out of the ſame. 

2. By the 13 Eliz. c. 2. If any perſon ſhall bring into 
the realm any token or * by the name of agnus 
dei, or any crofles pictures beads or ſuch like vain and 
ſuperſtitious things from the biſhop or ſee of Rome, or 
from any perſon authorized or claiming authority from the 
ſaid biſhap of Rome to conſecrate or hallow the ſame ; 
and ſhall deliver or cauſe or offer to be delivered the ſame 
or any of them to any ſubject of this realm, to be worn 
or uſed ; he, and alſo eyery other perſon who ſhall receive 
the ſame to the intent to uſe and wear the ſame, ſhall 
incur a præmunire. 

Provided. that if any perſon to whom any ſich agnus 
dei or other the things aforeſaid ſhall be offered to be de- 
livered, ſhall apprehend the party offering the ſame, and 


bring him to the next * of the peace, if he ſhall be 


able ſo to do; or for lack of ſuch ability, ſhall within 
three days diſcloſe the name of ſuch perſon ſo offering the 


ſame and his dwelling place or place of reſort (which he 


ſhall endeavour himſelf to know by all the means he can) 
to the ordinary of the dioceſe ar to a juſtice of the peace of 
the ſhire where ſuch perſon to whom ſuch offer ſhall be 
made ſhall be reſiant; and alſo if ſuch perſon to whom 
ſuch offer ſhall be made ſhall happen to receive any ſuch 
agnus dei or other thing above remembred, and ſhall in 
one day next after ſuch receipt deliver the ſame to a juſtice 
of the peace : in ſuch caſe he ſhall not incur any danger 
or penalty. 

And if any juſtice of the peace, to whom any the ſaid 
offences ſhall be declared, do not within fourteen days 
ſignify the ſame to one of the privy council, he ſhall incur 


2 præmunire. 
3. By the 3 J. c. 5. No perſon ſhall bring from be- 


| Fond the ſeas, nor Mall print ſell or buy any popiſh pri- 


mers, ladies pfalters, manuals, roſaries, popith cetechiſms, 
1. 4 mitjale, 


been commonly reputed and taken for a faint, 3 
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miſſals, breviaries, portals, legends, and lives of ſaints, 
containing ſuperſtitious matter, printed or written in any 
language whatſoever, nor any other ſuperſtitious books 
prigted or written in the engliſh tongue; on pain of 40 ſh. 
for every book, one third to the king, one third to him 
that ſhall ſue, and one third to the poor of the pariſh 
where ſuch books ſhall be found and the ſaid books to be 
burned. /. 25. 

And two juſtices of the peace (and mayors within cities 
and towns corporate) may ſearch the houſes and lodgings 
of every popiſh recuſant convict, or of every perſon whoſe 
wife is a popiſh recuſant convict, for popiſh boaks and re- 
licks of popery ; and if any altar, pix, „ pictures, or 
ſuch like popith relicks, or any popiſh book or books, ſhall 
be found in any of their cuſtody, as in the opinion of the 
faid juſtices (or mayor) ſhall be thought unmeet for ſuch 
recuſant to have or uſe, the ſame ſhall preſently be de- 
faced and burnt, if it be meet to be burned; and if it 
be a crucifix, or other relick of any price, the ſame to 
be defaced at the general quarter ſeſſions of the peace in 
the co where the ſame ſhall be found, and the ſame 
ſo defaced to be reſtored to the owner. — 

Note; a recuſant, in general, ſigni any perſon, 
whether papiſt or other, who refuſeth to go to church 
and to worſhip god after the manner of the church of 
England; a popifh recuſant, is papiſt who ſo refuſeth ; and 
2 recuſant convict, is a papiſt legally convicted of 


Ce. 


IX. Jeſuits and popiſb priefts. 


1. By the 27 El. c. 2. All jeſuits, ſeminary prieſts, 
and other prieſts whatſoever made or ordained out of the 
realm, or within the realm, by any authority derived or 
N from the ſee of Rome, ſhall depart out of the 

m. /. 2. | 

And f ſhall not be lawful for any jeſuit, ſeminary 
prieſt, or other ſuch prieſt, deacon, or religious or ec- 
cleſiaſtical perſon whatſoever, being born within the realm, 
and made ordained or profeſſed by any authority derived 
or pretended from the ſee of Rome, by what name title 
ar degree ſoever the ſame ſhall be called or known, to 
come into be or remain in any part of the realm ; and 
if he do, he ſhall be guilty of high treaſon. ſ. 3. 

And every perſon who ſhall wittingly and willingly res 
celye relieve comfort aid or maintain any ſuch jcſuit ſemi- 
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nary prieſt or other prieſt deacon or religious or eccleſia- 


ſtical perſon as aforeſaid, ſhall be guilty of felony wich- 


out benefit of clergy. .. 4. ; ; | 

And if any ſubject (not being a jeſuit ſeminary prieſt or 
other ſuch prieſt deacon or religious or eccleſiaſtical perſon 
as is before mentioned) who ſhall be of or brought, up in 
any college of jeſuits or ſeminary out of this realm in any 
foreign parts, ſhall not in ſix months next after procla- 
mation in that behalf to be made in the city of London 
under the great ſeal of England, return into this realm, 
and thereupon (within two days next after ſuch return) 
before the biſhop of the dioceſe or two juſtices of the 

of the county where he ſhall arrive, ſubmit him- 
ſelf and take the oath of ſupremacy z every ſuch per- 
ſon who ſhall otherwiſe return into or be in this realm 
without ſubmiſſion as aforeſaid, ſhall be guilty of high 
treaſon, /. 5. | 
And if any perſon ſhall wittingly and willingly either 
directly or indirectly convey deliver or ſend, or procure 
to be conveyed or delivered to be ſent out of this realm 
into any foreign parts ; or ſhall otherwiſe wittingly or 
willingly give or contribute any money or other relief to 
or for any jeſuit ſeminary prieſt or ſuch other prieſt dea- 
con or religious or eccleſiaſtical perſon as is aforeſaid, or 
to or for the maintenance or relief of any college of 
jeſuits or ſemi out of the realm in any foreign 
parts, or of any perſon then being of or in the ſame 
colleges or ſeminaries and not returned with ſubmiſ- 
fion as in this act is expreſſed ; he ſhall incur a præ- 
munire. / 6. | 

And every offence againſt this act may be inquired 
of heard and determined as well in the court of king's 
bench in the county where the fame court ſhall for the 
time be, as alſo in any other county within this realm 
where the offence ſhall be committed, or where the offen- 
der ſhall be taken. /. 8. 

But nothing herein ſhall extend to any ſuch _ ſe- 
minary prieſt or other ſuch prieſt deacon or religious or 
eccleſiaſtical perſon as is before mentioned, as ſhall within 
three days after he come into the realm, ſubmit himſelf 
to ſome archbiſhop or biſhop of this realm or to ſome ju- 
ſtice of the peace within the county where he ſhall ar- 
rive or land, and do thereupon truly and ſincerely before 
ſuch archbiſhop biſhop or juſtice of the peace take the 
oath of ſupremacy, and by writing under his hand confeſs 
and acknowledge, and from thenceforth continue, = 

> - os 
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due obedience to the laws and ftatutes of this realm in 
cauſes of religion; /,. 10. 

And every perſon who ſhall know and underſtand that 
any ſuch jeſuit ſeminary prieſt or other prieſt aboveſaid 
ſhall be within this realm, and ſha!l not diſcover the ſame 
to a juſtice of the peace or other higher officer in twelve 
days, but willingly conceal his knowledge therein ; ſhall 
be fined and impriſoned at the king's —— And if 
ſuch juſtice of the peace or other ſuch officer to whom 
ſuch matter ſhall be ſo diſcovered, do not within twenty 
eight days give information thereof to ſome of the privy 
council; he ſhall forfeit 200 marks. /. 13. | 

And ſuch of the privy council to whom fuch informa. 
tion ſhall be made, ſhall thereupon deliver a note in 
writing, ſubſcribed with his hand, teſtifying that ſuch 
information was made to him, 4 14. 

And all ſuch oaths and ſubmiſſions as ſhall be made by 
force of this act, ſhall be certified into the chancery by 
the parties before whom the ſame ſhall be made, within 
three months after ſuch ſubmiſſion; on pain of 100 l. to 


the queen. / 15. 


And if any perſon fo ſubmitting himſelf ſhal} within 
ten years after ſuch ſubmiſſion made came within ten 
miles of the place where the queen ſhall be, without eſpe- 
cial licence under her majeſty's hand ; he ſhall take no 
benefit by his ſubmiſſion, but the ſame ſhall be void, 


J. 16. 


2. By the 35 El. c. 2. If any perſon who ſhall be ſu- 
ſpeCted to be a jeſuit, ſeminary, or maſſing prieſt, being 
examined by any perſon having lawful authority in that 
behalf to examine him, ſhall refuſe to anſwer directly and 
truly whether he be a jeſuit, or a ſeminary or maſſing 
prieſt ; he ſhall] be committed to priſon by ſuch as ſhall 
ſo examine him, and there continue until he ſball make 
direct and true anſwer to the ſaid queſtions whereupon he 
ſhall be ſo examined. /. 11. 

3. And by the 3 FJ. c. 5. Such perſon as ſhall firſt diſ- 
cover to any juſtice of the peace any recuſant or other 
perſon who ſhall entertain or relieve any jeſuit, ſeminary, 
or popiſh prieſt, or ſhall diſcoyer-any maſs to have been 
ſaid and the prieſt that ſaid the ſame, within three days 
after the offence committed, and by reaſon of ſuch diſco- 
very any of the ſaid offenders ſhall be taken and convicted 
or attainted, —-—ſhall not only be freed from the danger 
and penalty of any law for ſuch offences if he be an of- 
fender therein, but alſo ſhall have the third part of the 


forfciture 
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forfeiture ſo as the total exceed not 1501; and if it do 
exceed 1501, he ſhall have the ſum of 501 for every ſuch 
diſcoyery : and after conviction of the offender, he ſhall 
have a certificate from the judges or juſtices of the peace 
before whom the conviction ſhall happen, to be directed 
to the ſheriff or other officer who ſhall ſeize the goods or 
levy the forfeiture, commanding him to pay the ſame 
out of the monies to be levied by virtue of the ſaid for- 
feitures. /. 1. | 

4. And by the 11 & 12 IF. c. 4. Every perſon who 
ſhall apprehend a popiſh biſhop prieſt or je uit, and pro- 
ſecute him till he be convicted of ſaying maſs, or 
of exerciſing any other 2 of the office or function of a 

piſh biſhop or prieſt within this realm, ſhall 
ro from the ſheriff without fee one hundred pounds 
within four months after the conviction, and demand 
thereof made by tendring a certificate to the ſaid ſheriff 
under the hand of the judge or juſtices before whom the 
conviction ſhall be, certifying ſuch conviction and that 
ſuch popiſh prieſt or jeſuit was taken by the perſon 
claiming the reward: And if any diſpute ſhall ariſe be- 
tween the perſons apprehending, the ſaid judge or ju- 
ſtices ſhall by their certificate proportion the ſhares as to 
them ſhall ſeem juſt and reaſonable. And if the ſheriff 
ſhall die or be removed before the expiration of the ſaid 
four months, his ſucceſſors ſhall pay theſame within two 
months after demand and certificate brought as aforeſaid. 
The ſheriff making default ſhall forfeit 2001 to the per- 
ſon to whom the money is due, with full coſts, The 
ſheriff to be repaid the money contained in ſuch certificate 
out of the treaſury. f: I, 2. | 

And if any popiſh biſhop prieſt or jeſuit ſhall ſay maſs, 
or exerciſe any other part of the office or function of a 
popiſh biſhop or prieſt within this realm ; he ſhall be 
adjudged to perpetual impriſonment in ſuch place within 
this realm, as the king by the advice of the privy council 
ſhall appoint, /. 3. 

But this ſhall not extend to any popiſh prieſt for ſaying 
maſs ur officiating as a prieſt in the houſe of a foreign 
miniſter; ſo as ſuch prieſt be not a natural born ſubject, 
nor naturalized ; and ſo as his name and place of his 
birth, and the miniſter to whom he ſhall belong, be en- 
tred in the ofice of the principal ſecrctary of ſtate, 


X. Saying 
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X. Saying or bearing maſs. 


1. By the 23 EI. c. 1. Every perſon who ſhall ſay or 
fing maſs, ſhall forfeit 200 marks, and be committed to 
the next gaol for one year and further till he have paid 
the ſaid ſum. And every perſon who ſhall willingly hear 
maſs, ſhall forfeit 100 marks, and be impriſoned for a 
ear. |. 4. . 
g Which ſaid forfeitures, by another clauſe in the ſaid 
act, ſhall be one third to the king to his own uſe; one 
third to the king for relief of the poor in the pariſh where 
the offence ſhall be committed, to be delivered by war- 
rant to the principal officers in the reccipt of the ex- 
ehequer, without further warrant from the king; and 
one third to him who ſhall ſue. And if ſuch perſon ſhall 
not be able, or ſhall fail to pay the ſame within three 
months after Judgment given; he ſhall be committed to 
priſon till he have paid the ſame, or conform himſelf to 

to church, /. 11. 

And the guftices of aſſize and juſtices of the peace in 
their open quarter ſeſſions, may inquire of, hear and de- 
termine the ſame. / 9. 

But if the offender dan, before he be indicted, or at 
his arraignment or trial before judgment, ſubmit and 
conform himſelf before the biſhop of the dioceſe, or be- 
fore the juſtices where he ſhall be indicted arraigned or 
tried (not having before made like ſubmiſſion. at his trial 
being indicted for the firſt offence) ; he ſhall be diſ- 
charged, upon his recognition of ſuch ſubmiſſion in open 
aſſizes or ſeſſions of the county where he ſhall be re- 
ident. /. 10. 

2. And by the 3 J. c. 5. Such perſon as ſhall firſt 
diſcover to any juſtice of the peace any maſs to have been 
ſaid, and the perſons that were preſent at ſuch. maſs, or 
any of them, within three days next after the offence 
committed, and by reaſon of ſuch diſcovery any of the 
ſaid offenders ſhall be taken and convicted or attainted, 
—— ſhall not only be freed from the danger and penal 
of any law for ſuch offences if he be an oftender, but alſo 
ſhall have the third part of the forfeiture, ſo as the total 
exceed not 1501; and if it do exceed 1501, he ſhall have 
the ſum of 501 for every ſuch diſcovery ; and after con- 
viction of the offender, he ſhall have a certificate from the 
judges or juſtices of the peace before whom the convic- 
tion ſhall happen, to be directed to the ſheriff or other 
| | officer 
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officer who ſhall ſeize the goods or levy the forfeiture, 
commanding him to pay the ſame out of the monies ts 
be levied by virtue of the ſaid forfeitures. ,. 1. 


XI. Frequenting conventiclet. 

By the 1 V. c. 18. commonly called the act of tolera- 
tion, Every juſtice of the peace may require any perſon 
that goes to any meeting for the exetciſe of religion, 
to make and ſubſcribe the declaration of the 30 C. 2. 
againſt popery, and alſo to take the oaths of allegiance 
and may {or the declaration of fidelity in caſe he 
ſcruples to an oath) ; and upon refuſal thereof, ſhall 
commit him to priſon without bail, and ſhall certify the 
name of ſuch perſon to the next ſeſſions; and if he ſhall 
upon a ſecond tender at the ſeſſions refuſe to make and 
ſubſcribe the declaration aforeſaid, he ſhall be then and 
there recorded, and ſhall be taken thenceforth for a 5 
piſh recuſant convict and ſuffer accordingly. | 

And there is a clauſe in the ſaid act, that nothing in 
that act contained ſhall give any eaſe benefit or advantage, 
to any papiſt or popiſh recuſant whatſoever, | 

XII. Foreign education of papiſts. 

1. By the 1 Fa, c. 4. Every perſon who ſhall paſs or 
go, or ſhall any child or any other perſon under his 
government, into any the parts beyond the ſeas, out of 
the king's obedience, to the intent to enter into or be 
reſident in any college ſeminary or houſe. of jeſuits prieſts 
or any other popiſh order profeſſion or e ung or re- 
pair to uy the ſame, to be inſtructed perſuaded or 
2 in the popiſh religion, or in any ſort to ws 
feſs the ſame; every ſuch perſon fo ſending any child or 
other perfon . the ſeas to any ſuch purpoſe, ſhall 
forfeit to the king 1001 ; and every ſuch perſon ſo paſſing 
or being ſent, ſhall in reſpect of himſelf only and not 
of his heirs or poſterity, be diſabled to inherit purchaſe 
take have or enjoy any lands profits goods debts du- 
ties legacies or ſums of mon 
all eſtates and intereſt in for him ſhall. be void. 


. 6. | | 
+ Sus if ak perſon or child fo paſſing. or ſeat ſhall 
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after become conformable and obedient to the laws of the 


church, and ſhall repair to church, and continue. in ſuch 


conformity; he ſhall during ſuch time as. he ſhall 


continue 


| 
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continue, be diſcharged of every ſurh diſability and inca. 


pacity. /. 7. 
And by the fame act, No woman, nor any child un. 
der the age of twenty one years (except ſailors or ſhip 


boys, or the apprentice or factor of a merchant) ſhall be 


permitted to paſs over the ſeas (except by licence of the 
king, or of ſix or more of the privy council under their 
hands); on pain that the officer of the port that ſhall 
willingly or negligently ſuffer any ſuch to paſs, or ſhall 
not enter the names of ſuch paſſengers licenſed, ſhall for- 
feit his office and his z and on pain that the owner 
of the ſhip that ſhall wittingly or willingly carry any 
ſuch over fea without ſuch licence, ſhall forfeit the ſhip 
and tackle; and every maſter or mariner of or in any 
veſſel offending as aforeſaid, ſhall forfeit his goods, and 
be-impriſoned for twelve months. /. 8. 

The one half of all which forfeitures ſhall be to the 
king, and half to him that will ſue. . 9. 

2. And by the 3 F. c. 5. If the children of ſub» 
ject within this realm (the faid children not being ſoldiers 
mariners merchants or their apprentices or factors) to 
prevent their good education in England, or for any 
other cauſe, ſhall be ſent or go beyond ſeas, without li- 
cence of the king, or of fix of the privy council (where- 
of the principal ſecretary to be one) under their hands 
and ſeals ; every ſuch child ſhall take no benefit by any 
pife conveyance deſcent deviſe or otherwiſe of any lands 

eaſes or goods, until he being of the age of eighteen 
years take the oaths of allegiance and ſupremacy before 
a juſtice of the peace where the parent ſhall inhabit; and 
in the mean time the next of kin, who ſhall be no po- 
Piſh recufant, ſhall enjoy the ſame until he ſhall conform 
himſelf and take the ſaid oaths and receive the ſa- 
crament + And after ſuch oaths taken and conforming 
and receiving the ſacrament, he who received the pro- 
fits ſhall make account thereof, and in reaſonable time 
make payment thereof, and reſtore the value of ſuch 

s. J. 16. | 

os, 4 ſuch perſons. as ſhall ſo ſend ſuch child or 
children over ſeas, ſhall forfeit 1001 (to him who ſhall 
diſcover and convict the offender. 11 & 12 V. c. 4 

: 6.) / 16. | 
/ 3. And by the 3 C. c. 2. If any perſon ſhall paſs or 
go, or ſhall convey or ſend, or cauſe to be ſent or con- 
veyed any child or other perſon into any parts beyond the 
"ſeas out of the king's obedience, to the intent and — 
ts 2 po 
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poſe to enter into or be reſident or trained up in any 
priory, abbey, nunnery, - popiſh univerſity, college or 
ſchool, or houſe of jeſuits, prieſts, or in any private po- 
piſh family, and ſhall be there by any jeſuit, ſeminary, 
prieſt, frier, monk, or other popiſh perſon inſtructed 
perſuaded or ſtrengthned in the popiſh _—_— in an 

ſort to profeſs the ſame ; or ſhall convey or ſend, or cauſe 
to be conveyed or ſent any ſum of money or other thing, 
for the maintenance of any child or other perſon gone or 
ſent and trained and inſtructed as is aforeſaid, or under 
colour of any charity benevolence or alms towards the 
relief of any priory abbey or nunnery college ſchool or 
any religious houle : every perſon ſo ſending conveyin 

or cauſing to be fent and conveyed as well any ſuch chil 

or other perſon, as any ſum of money or other thing, 
and every perſon being ſent beyond the ſeas, ſhall be diſ- 
abled to ſue or uſe any action bill plaint or information 
in courſe of law, or to proſecute any ſuit in any court 
of equity, or to be committee of any ward, or exe- 
cutor or adminiſtrator to any perſon, or capable of an 

legacy or deed of gift, or to bear any office; and ſhall 
forfeit his goods, and ſhall forfeit his lands during 


life. . 1, ou | 
51 ſaid offences to be inquired of heard and de- 
termined in the king's bench, or at the affizes of ſuch 
counties where the offenders did laſt dwell or abide, 
or whence they departed out of the realm, or where they 
were taken. 1. 3. r 
Provided, that no perſon ſo ſent or conveyed, that 
ſhall within fix months after his return conform him- 
ſelf to the eſtabliſhed religion and receive the ſacra- 


ment according to the ſtatutes made concerning the con- 


formity from popiſh recuſants, ſhall incur any the ſaid 
penalties. /. 2. | 

And if at any time after the ſaid ſix months he ſhall 
ſo conform himſelf, he ſhall have his lands reſtored, 
during the time that he ſhall fo continue in ſuch confor- 
mity. /. 4. | 


XIII. Penig children of proteftants. 


If any perſon not bred up by his. parents from his in- 


fancy in the popiſh religion, and profeſſing himſelf to be 
a-popiſh recuſant, ſhall breed up inſtruct or educate his 
child or children, or ſuffer them to be inſtructed: or edu- 
cated in the popiſh religion ; he ſhall be diſabled of bear- 
ing any office or place of truſt or profit, in church 

vor 
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or ſtate : And all ſuch children as ſhall be ſo brought 
up inſtructed or educated, ſhall be diſabled of bear. 
ing any ſuch office or. place of truſt or profit until they 
perfectly reconciled and converted to the church of 
ngland, and ſhall take the oaths of allegiance and ſu- 
remacy before the juſtices of the peace at the quarter 
— of the place where they ſhall inhabit, and there - 
receive the ſacrament of the lord's ſupper, and ob- 
tain a ecrtifieate thereof, under the hands of two of the 

faid juſtices, 25 C. 2. c. 2. ſ. 8. 


XIV. Proteſtant children of papiſts. 


If any popiſh parent, in order to compel. his prote- 
ſtant child to change his religion, ſhall refuſe to allow 
him a fitting maintenance, ſuitable to the degree and 

ility of ſuch patient, and to the age and education of 
ſuch child; then upon complaint thereof to the lord 
chancellor, he ſhall make order therein. 11 & 12 . c. 4. 


＋ 2. 
XV. Papiſts nor repairing to church. 


1. By the 1 El. c. 2. All perſons ſhall diligently and 
faichfully, having nb lawful or reaſonable excuſe to be 
abſent, endeavour themſelves to reſort to their pariſh 
church or chapel atcuſtomed, or upon reaſonable let 

af to ſome uſual place where common prayer and 
uch ſervice of god ſhall be uſed in ſuch time of let, up- 
on every ſunday and other days ordained and uſed to be 
kept as holidays, end then and thete to abide orderly and 
ſaberly during the time of common' prayer, preaching or 
other ſervice, of god. there to be uſed. and miniſtred ; on 
pain of puniſhment by the cenſures of the church, and 


alſo upon pain that every perſon ſo offending ſhall for- 


ſeit for every ſueh offence 12 d. to be leys the 
churchwardens of the | pariſh where ſuch offene ſhall 


be done, to the uſe of the poor of the ſame pariſh, of 


the goods lands and tenements of ſuch offender, by wn 
of diſtreſs. /. 14. 2 

- And all archbiſhops. biſhops and all othen their officers 
exerciſing eccleſiaſtical juriſdiction, 48 well in places ex- 
empt. as not exempt,. within their. dioceſe; ſhall have 
power to reform correct and puniſh: by cenfures of the 


Aud the juſtices of affize may. inquire of beat and de- 


„ &a 


_ vided before the 
ſaid offence puni 
the ſame oſſenbe eft ſoons receive N of the N 


leration, who. ; reſort to ſome congre ation of religious 
worſhip allowed by that act. 1 N. k. 18. /. 2, 16. 


f 
And the archbiſhop or biſhop may at his liberty and 
pleaſure aſſociate himſelf to the julie of aſſize, for the 
inquiring of hearing and determining the ſame. /. 18. 
in perſan al be moleſted for the ſail offence un- 
leſs he be thereof indicted at the next affize. .. 20. 
And the mayor of London and all. other mayors bhailiffs 
and jr bay ws officers of cities boroughs and towns cor - 
te to which the jufti CES , of allize do not commonly 
repair, ſhall have power tb inquire of hear and determine 
the ſame yearly within fifteen days after Eafter and Mi- 
chaelmas, in like manner as the Juſtices of aſſize may do. 
22. 
77 And all archbiſhops and biſhops, and every of Their 
chancellors, commiſlaries, -archdeacons, and other ordi- 
naries, having any peculiar ecoleſiaſtical juriſdiction, ſhall 
have power as well to inquire in their — ſynods 
and elſe where within their quriſdiction, at any other time 
and place, to take accuſations and informations of the 
ſaid offences committed within the limits of their juriſ- 
diction, and to puniſh the ſame by admonition excom- 
-munication ſequeſtration or deprivation and other cenſures 
and proceſs in like form as heretofore hath been uſed in 
like cafes by the king's ecclefiaftical laws. .. 23. 
P that whatſoever perſons offending in the pre- 
miſſes ſhall for their offences firſt receive puniſhment. of 
the ordinary, having a teſtimonial thereof under the ordi- 
nary's ſeal, ſhall not for the ſame offence eftſoons be con- 
and likewiſe receiving for the 
ment firſt by the juſtices, ſhall not for 


nary. . N. 017 
All perſons] Except agatete quid by the 455 150 to- 


no lawfid or reaſonable ræriiſ] It hath bern hol- 


_  Havingm 
den, that the indictment need not to ſhew that the party 
Hall no reaſon able: excuſe for his abſence; but the defen- 


Uant, if he have any matter of this kind in his fareur, 
dught to ſnewit. 1 Haw. 13. 

And if the ſpiritual court, proceeding be this ſtatute, 
refuſe to wllow a reaſonable excuſe, they may be prohi- 
bited ; but if they proceed wholly on their on canons, 


they mall not be at all controlled by the common law, 


unleſs they act in derogation from it, as by queſtioning a 
matter not triable by them, 8 bounds of à pariſh, a 
Vol. III. 


r 
the fike ; for they ſhall be preſumed to be the beſt judges 


of their own, laws. 1 Haw, 13. 


To» ſome other uſual place] And he who is abſent from or lib 
his own pariſh church ſhall be put to prove where he went paym 
to church. 1 Hat. 13. we 2199 84 

To abide orderly and ſoberly during the time] He who miſ. 727 
behayes himſelf in the church, or miſſes either morning 1 
or evening prayer, or goes kg before the whole ' ſervice cept 
is over, is as much within the ſtatute as he who is wholly mon 
abſent. 1 Haw. 13. 7 5 A 
Deren be indifted} The offence in not coming to ſhall 
church conſiſting wholly in a non-feaſance, and not ſup- id. / 
+ poſing any fact done, but barely the omiſſion of what ah 
ought to be done, needs not be alledged in any certain hxte 
place; for properly ſpeaking, it is not committed any au 
here, 100 How 3% e rt her v2 , _ 
And by the 3 J. c. 4. The juſtices of aſſize and juſtices ws 
of the peace in ſeſſions ſhall have power to | inquire hear 7 
and determine of all recuſants and offences for not regair- fort 
ing to church according to the meaning of former laws, tifc 
as the juſtices of aſſize may do by ſuch former laws; and the 
- alſo-ſhall have power at their aſſizes, and at the ſeſſions of t 
(in which any indictment againſt any perſon ſor not re- be 
pairing to church according to ſuch former , laws ſhall be the 
taken) to make proclamation,” by which it ſhall be com- A. 
manded that the body of ſuch offender be: rendred to the feit 
ſheriff or other keeper of the gaol, before the next aſſizes 1 
or before. the next ſeſſions reſpectively; and if at the ſaid wh 
next aſſizes or ſeſſions the oftender ſo proclaimed ſhall not 5 * 
make appearance of record, then upon every ſuch default ch 
recorded, the ſame ſhall be as ſuffcient conviction in law, thi 
"28 if upon the indictment a verdict had been found and be 
recorded. * r on 7 aft 
And by the fame. ſtatute of 3 J. c. 4. If any perſon he 
+ ſhall not reſort every ſunday to ſome church — uſa! 7 


place of common prayer, and there hear divine ſervice, 
. according to the x El. ci 2. one juſtice of the peace of 
that diviſion where the party ſhall dwell, on proof to him 
made of fuch default by conteſhon, or oath af witneſs, 
may call the ſaid party before him; and if he ſhall not 
muałe a ſufficient excuſe and due proof thereof to the ſatis- 
faction of the ſaid juſtice, he may give warrant to the 
- churchwarden of the ſaid pariſh wherein the ſaid party 
ſhall. dwell, ta levy 12d for every ſuch default by _ 
_ * 46 7 


= 


OE AR OY 
and ſale j and in default of fuch'diftreſs, the faid juſtice 
may commit him to ſome priſon within the ſhire divifion' 
or liberty wherein ſuch offender ſhall be inhabiting, tilt 
payment be made; which faid forfeiture ſhall be to and 
for the uſe of the poor of that pariſh wherein the offender 
ſhall be abiding at the time of the offence: committed. 


/ Raa man ſhall be impeached upon this elauſe, ex- 
cept he be called in queſtion for his default within one 
month after the ſaid default made. / 89. 

And no man being puniſhed according to this branch, 
ſhall for the ſame offence de puniſhed by the 1 El. c. 2. 
id. 29. i & OT $3 1 | : 1 RY 

f By the 23 El. c. 1, Eyery perſon aboye the age o 
ſixteen years, who ſhall not repair to ſome church my 
or uſual place, of common ,prayer, but forbear the .ſame 
contrary to the 1 El. c. 2. ſhall forfeit to the: queen's 
majeſty for every month which he ſhall ſo forbear 201; 
— over and beſides the ſaid forfeitures, every perſon ſo 
forbearing by the ſpace of twelve months ſhall, after cer- 


tificate thereof in writing made into the king's bench by 


the biſhop of the dioceſe or a juſtice of aflize or a juſtice 
of the peace of the county whats the offender ſhall dwell, 
be bound with two ſufficient ſureties in 2001 at leaſt, to 
the good behaviour, and ſo to continue bound until he 
conform himſelf and come to church. Which ſaid for- 
feitures ſhall be one third to the king to his own uſe ; 
one third to the king for relief of the poor in the pariſh 
where the offence ſhall be committed, to be delivered by 
warrant toithe principal officers in the receipt of the ex- 
chequer without further warrant from the king ; and one 
third to him who ſhall ſue. And if ſuch-perſon ſhall not 
be able, or ſhall fail to pay the ſame within three months 
after judgment given; he ſhall be committed to priſon till 
he have paid the ſame, or conform himſelf to go to church. 
+ ©, IT. ' | 
1 Vat if the offender ſhall before he be indicted, or at his 
arraignment or trial before judgment, ſubmit and conform 
himſelf before the biſhop of the dioceſe or before the juſ- 
tices where he ſhall be indicted arraigned or tried (havin 
not before made like ſubmiſſion at his trial being indicte 


for the firſt offence) ; he ſhall be diſcharged, upon his 


recognition df ſuch ſubmiſſion in open aſſizes or ſeſſions 
of the county where he ſhall be reſident. 1 10. | 
Alſo. every perſon which uſually on the ſunday ſhall 


have in his houſe divine ſervice by law eſtabliſhed, and be 
5 K 2 thereat 
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ble at the pleaſure of ſuch offender, or in any wiſe direct- 


thereat himſelf . moſt commonly preſent and ſhall not ob- 
ſtinately xefuſe.. to. come to church, and ſhall alſo four 
times a year at leaſt be preſent at the divine ſervice in the 
church of the pariſh where he ſhall be reſident, or in ſome 
other common church or chapel of eaſe, ſhall not incur 
any pain or penalty for not repairing to church, ſ. 12, 

And every grant conveyance bond judgment and exe- 
cution; made of covinous purpoſe to defraud any intereſt 
rigbt or title that may or ought to grow to the king or to 
any other perſon by, any -conviction or judgment on this 
ſtatute, ſhall be void againſt the king, and againſt ſuch as 
mall ſue for ſuch penalty as aforeſaid. , 13. 


But forbear the ſame centrary to the 1 El. c. 2] A perſon 
who was fick for part of the time contained in an informa- 
tion upon this ſtatute, ſhall not be at all excuſed by reaſon 
of ſuch fickneſs, if it be proved that he was a recuſant 
both before and after; for it ſhall be intended that he ob- 
ſtinately forbore during that time. 1 Hav. 14. 


Shall forfeit to the queen's majefly for every month] It hath 
been reſolved, that this ſtatute by inflicting 201 for a 
month's abſence, diſpenſeth not with the forfeiture of 12d 
for the abſence. of one ſunday; for both may well ſtand 
together; and the 12d is immediately forfeited upon the 
abſence, of cach particular day. 1 Haw. 13. 

For roery month] The time of a month intended by 
this ſtatute, ſhall be computed not by the kalendar, but 
by the number of days, allowing twenty eight days to 
each, according to the common rule of expounding 
tutes, which ſpeak generally of a month. 1 Haw. 14. 


Die third to, Ec. ] This clauſe for diſtribution of the 


forkeitures.is nevertheleſs conſiſtent with the former part, 
in giving the whole forfeiture to the queen; it being uſual 
in acts of -parliament, to give the whole penalty for any 
criminal matter to the king, and afterwards in the ſame 
act to make diftribution thereof, and to give part to him 
that will fue. 1 Haw. 18. 


And by the 29 £1. c. 6. it is further enaQted, that ev 
Feoffment gift grant conveyance alienation eſtate le 
Ancumbrance and limitation of. uſe, of or out of any lands, 
made by any perſon which hath not repaired or not 
repair to ſome church chapel or uſual place of common 
prayer, contrary to the 23 El. c. 1. and which is revoca- 


ly 


Popery. 
y or indireMy intended for the behoof relief or mainte- 
nance or at the diſpoſition of ſuch offender, or where 
ſuch offender or his family ſhall be maintained; — —ſhalb 
be utterly void as againſt the king for levying the penal- 
ties: /. I. | . 

Bure this ſhall not extend to make void or impeach any 

t or leaſe made bona fide, without fraud or covin, 

whereupon the accuſtomed yearly rent or more ſhall be 
reſerved, or any other conveyance made bona fide upon 


arr confideration, and without fraud or covin, which- 
al 


not be revocable at the pleaſure of the offender, 
otherwife than to give benefit to the king to enjoy ſuch 
rents and payments during the continuance of fuch leaſe 
and grant. 7. 8. | 
And every conviction for ſuch offence ſhall be in the 
king's bench or at the aſſrzes, and not elſewhere ; and 
ſhall from the juſtices before whom the record of ſuch con- 


viction ſhall remain, be eſtreated into the exchequer be- 


fore the end of the term next enſuing ſuch conviction, 


2. 
4 And every ſuch offender” in not repairing to church as 
ſhall be thereof once convicted, ſhall in ſuch of the terms 
of Euſter or Michaelmaſs as ſhall be next after ſuch con- 
viction, pay into the exchequer after the rate of 20l for 
every month which ſhall be contained in the indictment 
whereupon the conviction ſhall be; and fhall alſo for 
every month after fuch conviction: without any other in- 
dictment or conviction pay into the exchequer at two times 
a. year, via. in every Eaſter and Michael maſs term as much 
as ſhall then remain unpaid, after the rate of 201 for eyery 
month after ſuch conviction, And if default ſhall. be 
made in any part of any payment aforeſaid, the queen 
2 by proceſs out of the exchequer ſeize all the goods 
and two parts of the lands liable to ſuch ſeizure or to the 
penalties aforeſaid, leaving tie third part only of ſuch 
Fs for the maintenance of the offender and his family. 
4. | | | 
And for the more ſpeedy conviction of ſuch- offender in 
not repairing: to divine ſeryice, the indictment mentioning; 
the not coming of ſuch offender to the church of the pa- 
riſh where he at any time before ſuch indictment was or 
did keep houſe or reſidence, nor to any other church chapel 
or uſual place of common prayer, ſhall be ſufficient in the 
law; and it ſhall not be needful to mention in the indict- 
ment that the offender was or is inhabiting within this 
realm; but if it ſhall happen any ſuch offeader then not 
K 3 to 
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to be put in and not otherwiſe: And upon the indictment 


* 
Fes 


to be within this realm, the party ſhall be relieved by plea 


of ſuch offender, a proclamation ſhall be- made at the 
aſſizes in which the indictment ſhall be taken (if the ſame 
be taken at any aſſize) by which it ſhall be commanded, 
that the body of ſuch offender ſhall be rendred to the 
ſheriff before the next aſſizes; and if at the ſaid next 
aſſizes the offender ſo proclaimed ſhall not appear of re- 
cord, then upon ſuch default recorded, the ſame ſhall be 
as ſufficient a conviction in law of the ſaid offence as if a 
trial had been by verdict. % 5. 

Provided, that when ſuch er ſhall make ſubmiſſion 
and conform, or ſhall die; no forfeiture of 201 for an 
month or ſeizure of the lands of the offender, from fuck 
ſubmiſſion and conformity or death, and ſatisfaction of all 
the arrearages of 20 | monthly, before ſuch ſeizure due or 
payable, ſhall enſue or be continued againſt ſuch offender, 

6 


F And the lord treaſurer, chancellor, and chief baron of 
the exchequer, or two of them, may affign ſuch third 
given to the poor by the former act, as well for re- 
ief of the poor, and of the houſes of correction, as of 
impotent and maimed ſoldiers; as they or any two of them 
ſhall appoint. . 7, + 
And this act ſhall not extend to continue any ſeizure 
of any lands of ſuch offender in the queen's hands, after 
the offender's death, which lands he ſhall have only for 
term of his life, or in the right of his wife. / 9. 


May ſeize all the goods] The king, according to the bet- 
ter opinion, may ſeize the goods, but not grant them 
over, without an inquiſition to be taken. 1 20. 


And two parts of the lands] But the king cannot ſeize 
the Jands till it appears by the return of an inquiſition to 
that purpoſe to be awarded, of what lands the offender 
was ſeized ; becauſe the king's title to lands ought always 
to appear of record, 1 Haw. 20, | 


Shall not appear of record] If a recuſant who was pro- 
claimed at the affizes, render himſelf at the next aſſizes to 
3 or traverſe; he muſt appear in perſon, and he is to 

in cuſtody for the words of the ſtatute and of the 
proclamation are, that he ſhall render his body to tho 
ſheriff, Kelyng 35, 


Of record] An actual perſonal appearance of the defen- 
dant will no way ayail him, unleſs the ſame þe entred of 
record, 1 Haw, 16, Jes + 

And 


* 


Popery. 
And by the 1 J. c. 4. Where any ſeizure ſhall be had 
of the two parts of the lands for the not payment of 201. 
a month; ſuch two parts ſhall, according to the extent 
thereof, go towards the payment of ſuch 201 a month 
being unpaid. by any ſuch recuſant : and the third part 
thereof ſhall not. be extended or ſeized by the king for not 
payment of the ſaid 201,a month. And where any ſeizure 
ſhall be had of, the two parts as aforeſaid, and ſuch recu- 
ſant ſhall die, the debt or duty by.reaſon of his recuſancy 
not being diſcharged; in ſuch cafe the ſame two parts 
ſhall continue in his majeſty's poſſeſſion until the reſidue 
of the ſaid debt or duty ſhall be diſcharged : and the king 
ſhall not ſeize or extend any third part deſcending to any 
ſuch heirs, either by reaſon of the recuſancy of his an- 


ceſtors, or the recuſancy of any ſuch heirs, / 5. 


And moreover, by the 3 J. c. 4. it is further enacted, 
that every offender in not repairing to divine ſervice, be- 
ing once convicted, ſhall in ſuch of the terms of Eaſter 
and Michaelmaſs as ſhall be next after ſuch conviction, 
pay into the receipt of the exchequer after. the rate of 201 
for every month which ſhall be contained in the indict- 
ment whereupon ſuch conviction ſhall be; and ſhall alſo 
for every month after ſuch conviction, without any other 
indictment or conviction, forfeit 201, and pay into the 
receipt of the exchequer aforeſaid at two times in the year, 
viz. in every Eaſter and Michaelmaſs term, as much as 
ſhall then remain unpaid after the rate of 201 for every 
month after ſuch conviction ; except in ſuch caſes where 
the king may by this act refuſe the ſame and take two 
parts of the lands of ſuch offender, till the ſaid party be- 
ing indicted for not coming to church contrary to former 
laws ſhall conform himſelf and come to church. /, 8. 
And every conviction ſo recorded, ſhall by the juſtices 
before whom the record of the conviction ſhall be, be cer- 
tified into the exchequer, before the end of the term fol- 
lowing ſuch conviction, in ſuch convenient certainty for 
the time and other circumſtances, as the court of exche- 
= may thereupon award proceſs for the ſeizure of the 
nds and goods of every ſuch offender as the cauſe ſhall 
require: And if default ſhall be made in any part of any 
payment aforeſaid contrary to the form herein before li- 


mited; then, and fo often, the king may by proceſs out 


of the exchequer ſcize all the goods and two parts as well 
of all the lands leaſes and farms of ſuch offender, as of all 
other lands liable to ſeizure or to tac penalties aſoreſaid 
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by the true meaning of this act, leaving the third part 
only of the ſaid lands leaſes and farms for the maintenance 
of the offender his wife children and family. ſ. g. 

And the king ſhall have power to refuſe the 201 a 
month tho? it be tendred ready to be paid, and thereupon 
to ſeize two parts in three to be divided as well of all the 
lands teaſes and farms that at the time of ſuch ſeizure ſhall 
be or afterwards ſhall come to any ſuch offender in not 
coming to church or to any other to his uſe, as of all other 
lands liable to ſuch ſeizure or to the penalties” aforefaid, 
and the ſame to retain till ſuch offender ſhall conform 
himſelf, in lieu of the 201 monthly that during ſuch his 
ſeizure and retainer ſhall incur. e perſons 
(other than the offender his heirs or others claiming to 
his or their uſe) all leaſes rents conditions and other 
rights and titles made and done without fraud. /. 11. 

But the king ſhall” not take into his two parts, but 
leave to ſuch nder, his chief manſion houſe, as part 
of his third part; and ſhall not demiſe leaſe nor put over 
the ſaid two parts nor any part thereof to recuſant 
nor to his uſe; And whoſoever ſhall take the fame in 
leaſe or otherwiſe of his majeſty, ſhall give ſuch ſecurity 
not to commit nor ſuffer- waſte, as by the court of exche- 
quer ſhall be allowed. /, r2. 

And no indictment againſt any perſon for not coming 
to church, nor any proclamation, outlawry, or other 
proceeding thereupon ſhall be reverſed for any default in 
form, nor otherwiſe than by dire& traverſe to the point of 
not coming to church. / 16. 4 

Provided, 
conform and repair to church, he may from thence be 
admitted to avoid and reverſe the indictment and all pro- 
ceedings thereupon, as if this act had not been made. 


; I7. 

And every of the ſaid' offences againſt this act may be 
inquited of heard and determined . the juſtices of the 
king's bench or of aſſize or before the juſtices of the peace 
in ſeſſions. /. 36. | 


Shall be reverſed for any default in form] But it hath been 
reſolved, that the party is, only. reſtrained from. taking, 
advantages of defects in. the record it ſelf, and that he 
may plead any collateral matter, as a pardon, or a former 
conviction. 1 Haw. 17. 

And that he may even reverſe a judgment after verdict 
for. any ſuch defect in the record it ſelf, as tends to the 
| 3 king's 


that if ſuch perſon indicted ſhall. ſubmit and 
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| king's prejudice, as the omiſſion of a capiatur, or the 


like; and that he may reverſe an outlawry for any com- 
mon defect, upon putting in bail, and traverſing the in- 
dictment as to the point of not coming to church; which 
is very agreeable to the purport of the whole clauſe, the 
latter part whereof ſeems manifeſtly to qualify the genera- 
lity of the former. 1 Haw. 17. 


XVI. Perverting others or Being perverted to popery. 


By the 23 El. c. 1. All perſons who ſhall” have or pre- 
tend to have power or ſhall put in practice to abfolve per- 
ſuade or withdraw any of the ſubjects from their natural 
obedience, or to withdraw them for that intent from the 
eſtabliſhed to the romiſh religion, or to move them to 
promiſe any obedience to any pretended authority of the 
ſee of Rome or of any other prince ſtate or potentate 
to be had or uſed within this realm, or fhall do an 
overt act to that intent or purpoſe; ſhall be guilty of high 
treaſon, /. 2. X | | 

And if he perſon ſhall be willingly abſolved or with- 


drawn as aforeſaid, or willingly be reconciled, or ſhall 


promiſe-any- obedience to any ſuch pretended authority 
prince ſtate or potentate ; he, his procurers and counſel- 
lors, ſhall be guilty of high treaſon. / 2. 

And all perſons that ſhall wittingly be aiders or main- 
tainers of ſuch perſons ſo offending, knowing the ſame, 
or ſhall conceal any ſuch offence, and ſhall not within 
twenty days after their knowledge of the offence diſcloſe 
the ſame” to a juſtice: of the peace or other high officer, 
ſhalt be guilty of miſpriſion of treaſon." / 3. 


Pretend. to have potuer, or ſpall put in practice] Upon the 
indictment againſt Campion and others, 33 El. concerning 
which the judges were aſſembled. at ſerjeants inn, it was 
reſolved by — that if any perſon ſhall pretend ta 
have power to abſolve, tho' he move none with an intent 
to draw them from their obedience; or ſhall moye any 
with an intent to draw them from their obedience* tho” 
he pretend not to have power to abſolve ; both theſe acts, 
ſingly taken, are treaſon within the purview of this ſta- 
tyte. Gibſ. 536. 


XVII. Entring 


 Popery; 
XVII. Entring into foreign ſervice... 


By the 3 J. c. 4. If any gentleman or perſon of higher 
degree, or any perſon that ſhall bear any office or place 
of captain, lieutenant, or any other place charge or of- 
fice in camp army or company of ſoldiers or conduct of 
ſoldiers, ſhall go voluntarily out of the realm to ſerve any 
foreign prince ſtate or, potentate, or ſhall voluntarily ferve 
any ſuch, before he ſhall become bound by obligation 
with two ſuch fureties as ſhall be allowed of by the 
officers who ſhall take the bond unto the king in the 
ſum of 201 at the leaſt with condition to the effect fol- 
lowing, ſhall be a felon. The tenor of which condition 
l * "iy £4. dats 
That if the within bounden A. B. ſhall not at any time 
then after be reconciled. to the pope or ſee of Rome, nor 
ſhall enter into or conſent unto any plot or conſpiracy 
vrhatſoever againſt the king's majeſty his heirs and ſuc- 
ceſſors or any his and their eſtate and eſtates realms or 
dominions; but ſhall within convenient time after know- 
ledge thereof had reveal and {diſcloſe to the king's: ma- 
jeſty his heirs and ſucceſſors or ſome of the f 
his or their honourable privy council all ſuch practices 
plots and conſpiracies; that then the ſaid obligation to 
be void. /. 20. 

And the cuſtomer and comptroller of every port haven 
or creek, or one of them, or their or either of their de- 
puty, may take the ſaid bond; taking for the ſame 6d 
and no more. Which ſaid cuſtomer and comptroller 
ſhall regiſter and certify every ſuch. bond into the court 
of exchequer once every year, on pain of 5l. ſ. 21. 
And where any ſuch perſon ſhall paſs out of the cinque 
ports or any member thereof; "oy lord . of Hr 
cinque ports, or any perſon im appointed, may 
ſuch bond as aforeſaid. . = 5 F r 


XVIII. Refufing the oaths and ſubſcriptions. 


1. By the 7 J. c. 6. If any perſon of or above the 
degree of a baron or baroneſs and above the age of 
eighteen years, ſhall ſtand and be preſented indicted or 
convicted for not coming to church or not receiving the 
ſacrament according to law, before the ordinary, or other 
having lawful power to take ſuch preſentment or indict- 
ment; then three of the privy council, whereof the lord 
| | | chancellor 


ords of : 
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chancellor lord treaſurer lord privy ſeal or principal ſecre- 
tary to be one, upon knowledge thereof ſhall require ſuch 
erſon to take the oaths of allegiance and ſupremacy : 
And if any other perſon of and above the ſaid age and 


under the ſaid degree, ſhall fo ſtand and be preſented 


indicted or convicted; or if the miniſter petty conſtable 
and churchwardens or any two of them ſhall complain 
to any juſtice of the peace near acjoining to the place 
where any perſon complained of 

ſaid juſtice ſhall find cauſe of ſuſpicion ; then any one 


juſtice of the peace within whoſe commiſſion or power 


ſuch. perſon ſhall be, or to whom complaint ſhall be 


made, ſhall upon notice thereof require ſuch perſon to 


take the ſaid oaths. And if any perſon being of the age 
of eighteen years or above ſhall refuſe to te the ſaid 
oaths duly tendred ; then the perſons authorized*to give 
the ſaid oaths ſhall commit him to the common gaol till 
the next aſſizes or ſeſſions, where the ſaid oaths ſhall be 
again in the ſaid open ſeffions required of ſuch perſon by 
the juſtices of aſſize or of the peace then and there pre- 
ſent ; and if he ſhall then alſo refuſe, he ſhall incur a 
præmunire. (Except women covert; who ſhall be com- 
mitted only to priſon, there to remain without bail till 
c will take the ſaid oaths.) /. 26. 

nd every perſon refuſing to take the ſaid oaths, 
ſhall be diſabled to execute any publick place of ju- 
dicature or bear any other office (being no office of inheri- 
tance or miniſterial function), or to uſe or practiſe the 
common or civil law, or the ſcience of phyſick or ſur- 
gery, or the art of an apothecary, or any liberal ſcience 
for gain, . 27, O'S 
2. By the 13 C. 2. fl. 2. c. 1. No perſon ſhall be 
placed elected or choſen to any office or place of mayor, 
alderman, recorder, bailiff, town clerk, common coun- 
eil man, or other office of magiſtracy place or truſt or 


other employment relating to the goyernment of cities, 


corporations, boroughs, cinque ports, and other port 
towns; who ſhall not have received the ſacrament ac- 
cording to the rites of the church of England, within one 
year next before ſuch election: and in default thereof, 
every ſuch election and placing ſhall be void, 

3. And by the 25 C. 2. c. 2. For preventing dangers 
which may happen from popiſh recuſants ; every perſon 
who ſhall be admitted into any office civil or military, 


ſhall within three months after his admittance receive the 


ſacrament of the lord's ſupper, in ſome publick church on 
yy Ph 


all dwell, and the 
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ma 


the lord's day immediately after divine ſervice and ſermon: 
And ſhall at the ſame time that he takes the oaths (which 
ſhall” be within fix months after his admittance. ' 9 G. 2, 
c. 26.) deliver into the court a certificate of his having ſo 
received the ſacrament under the hands of the minifter and 
churchwarden, and ſhall make or of the truth thereof 
by two witneſſes upon oath ; all which ſhall be put upon 
record in the ſaid court. /. 2 þ 
And if he ſhall negle& or refuſe ſo to do, he ſhall be 
difabled to hold fuch office, and the ſame ſhalt be void, ſ. 4. 
And if he ſhall execute the ſame after ſuch times ex- 
pired, and be convicted thereupon in the courts at Weft. 
minſter or at the. aſſtzes; he fhall be diſabled to ſue or 
uſe any action bill plaint or information in courſe of 
law, or to proſecute any ſuit in any court of equity or to 
be guardian of any child, or executor or adminiſtrator of 
any perſon, or capable of any legacy or deed of gift, or 
to bear any office, and ſhall' forfeit 5ool to him who 
ſtall ſue / 5. | | 
And at the ſame time when he takes the oaths, he ſhall 
alſo make and ſubſcribe this declaration following, under 
the ſame penalties and forfeitures, viz. I A. B. do declare, 
that Ids believe that there is not any tranſubſtantiatign in the 
ſacrament. of the lord's ſupper, or in the elements of bread and 
F 
deer. ſ. 9. 
<4 at by the 7 & 8 W. c. 27. Every perſon who 
ſhall refuſe to take the oaths of allegiance and ſupremacy, 
when, tendred to him by any perſon lawfully authorized 
to adminiſter or tender the fame; or ſhall refuſe or ne- 
gs to appear when lawfully ſummoned in order to have 
the ſaid oaths tendred to him ;——ſhall, until he have 
duly taken the ſaid oaths, be liable to ſuffer as a popiſh 
recuſant convict. And. for the better levying the penal- 
ties to the king, the perſons tendring the oaths ſhall up- 
on ſuch refuſal] or default of ce record and enter 
in parchment the chriſtian and ſurname and place of abode 
of ſuch perſon ſo refuſing or not appearing, together with 
the time of ſuch tender and refuſal or default of appear- 
ance, and ſhall deliver the ſaid record or entry to the ju- 
ſtices of affize at the next aſſizes, who ſhall forthwith 
eſtreat the ſame into the exchequer to be there entred 
of record, that the court may proceed thereupon as 
apainſt popiſh recuſants convict. /. 1. ; 
nd no perſon who ſhall refuſe to take the ſaid oaths, 
or being a quaker ſhall refuſe to-ſubſcribe the declaration 
of 
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of fidelity (which oaths and ſubſcription the ſheriff or 


chief officer taking the poll at any election of members 
of parliament at the requeſt of any one ef the candidates 


hall adminiſter) ſhall be admitted to give any vote at ſuch 


election. J 19. „ 5 | 
5. And by the 1 G. A. 2. c. 13. Two juſtices of the 
peace, or any other perſon who |. be by his majeſty 
for that purpoſe ſpecially appointed by order in the privy 
council or by commiſſion, under the great feal, may ad- 
miniſter and tender the oaths of ae ſupremacy and 
abjuration to zerſon whom they ſhall, ſuſpet to 
be dangerous or diſaffected to his majeſty or his govern- 
ment: And if any perſon to whom the ſaid oaths ſhall be 
Io tendred ſhall i rags 9 9 to take the ſame; ſuch 
juſtices or other perſon ſpecially to be appointed as afore- 
Eee — fail” oaths. ſhall certify the refuſal 
thereof to the next quarter ſeſſions where ſuch refuſal ſhall 
be made; and the faid refuſal ſhall be recorded amongſt 
the rolls of that ſeſſions, and ſhall be from thence” certi- 
fied by the clerk of the peace into the chancery or King's 
bench, there to be recorded amongſt the rolls of ſuch 
court, in a roll A be there kept — that purpoſe only; 
and every perſon lecting or refuſing to take the : 
oaths, hal be aa the time of ſuch rele or refuſal 
adju a, popiſh recuſant convict. % 10. 5 
Ang two juſtices or any other perſon ſo ſpecially ap- 
pointed as aforeſaid by writing under their hands ang 
ſeals may ſummon any perſon to appear before them at a 
certain day and time therein to be appointed, to take the 
ſaid oaths 3 which ſaid ſummons ſhall be ſerved upon ſuch 
perſon. ar left at his dwelling houſe or uſual place of abode 
with one of the family there; and if Tuch perſon ſo ſum- 
moned ſhall neglect or refuſe to appear, then upon due 
roof upon oath. of ſerving the ſaid ſummons, ſuch ju- 
ices or other perſons as aforeſaid ſhall certify the ſame 
to the next ſeſſions, there to be entred upon the rolls; 
and if ſuch perſon ſhall neglect or refuſe to appear and 
take the ſaid oaths at de Ad (els. the names of tlie 
perſon ſo certified being publickly read at the firſt meet- 
ing of the ſaid ſeſſions, ſuch perſon ſhall. be adjudged a 
popiſh recuſant convict, and as ſuch to forfeit and be 
proceeded againſt as if he bad actually refuſed to take the 
-oaths ; and the ſame ſhall be from thence certified by 
the clerk of the peace into the chancery or King's bench, 
there to be recorded in a roll to be kept for that purpoſe 
* . II. | 
3 XIX. Au 
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XIX. . Armour, and ammunition. 
1. By the 3 J. c. 5. All ſuch armour gunpowder and 
munition, as any popiſh recuſant convict ſhall have in 
his houſe or elſewhere, or in the poſſeſſion of any other 
at his diſpoſition, ſhall be taken from them by warrant 
of four juſtices of the peace at their general or quarter 
ſeſſions ta be holden in the county where ſuch popiſh re- 
cuſant ſhall; be reſident 91 1 thin ſuch neceſſary wea- 
pons as ſhall be thought fit by the faid juſtices to remain ' 
and be allowed for the defence of ſuch recuſant's perſon 


r houſe) : and the ſaid armour and munition ſo taken, 
all be kept at the coſts of ſuch. recuſant, in ſuch places 


de 


as the ſaid four juſtices at their ſaid ſeffions ſhall appoint. | 


»* 27» I” N . 

7 Ard it ſuch perf n ſhall, refuſe to declare unto the ſaid 
aſtices or to any of them what armour he hath, or Thall 
Rinder or dldurd the delivery thereof to any of the ſaid 
juſtices or to any other perſon authorized by their warrant 
to take and ſeize, the ſame; he ſhall. forfeit his ſaid ar- 
mour .gunpowder and munitioh, and ſhall alfo be impri- 
ſoned by warrant of any juſtice of the peace of ſuch'coun- 

ty for three months. / 28. er Keen e 3» ror 
And. notwithſtanding the taking away the fame, the 
ud popiſh recufant ſhall be Char d with the maintain- 
1ng of the ſame, and with the buying providing and 
maintaining of horſe and other armour and munition, in 
"Rh ſuch ſort as other ſubjects ſhall be. appointed and com- 
manded according to their ſeverzl abilities and qualities; 
and, the ſaid armour and munition, at the charge of ſuch 
popiſh recuſant for them, and as their own proviſion of 
armour. and munition, ſhall be ſhewed at every muſter 
.ſhey or uſe of armour to be made within the ſaid county. 
WADA Kati. Kio io >. " Cas MESSY 
1 * And by the 1 N. c. 15; It ſhall be lawful for any 
. two juſtices of ae? ava who ſhall know or ſuſpect any 
_perſon. to be a papiſt, or ſhall be informed that any per- 
Jon is or is ſuſpected to be a papiſt, to tender, and they 
ſhall, forthwith tender to him the declaration of the 7 

2. f. 2. c. I.; and if he ſhall refuſe to make and ſu 
ſeribe the ſame, or ſhall refuſe ot forbeat to appear before 
5 ſaid juſtic s for the making and ſubſcribing the ſame 
upon notice 5 him given or left at his uſual place of 
abode by any perſon authorized in that behalf by warrant 
of the ſaid-juſtices ; he ſhall from thenceforth be liable to 
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* declaration, or to appear before them for that pur- 


all ihe penalties forfeitures and diſabilities in this act 
mentioned. 2. l M |; 
And the faid juſtices ſhall certify the name firname and 
uſual place of abode of every fuch perſon, ho being re- 
x7 ſhall refuſe or neglect to make and ſubſeribe the 


poſe ; as alſo of every perſon who ſhall make and ſub- 
ſcribe the ſame, —at the next ſeſſions, to be there filed 
and kept amongſt the records. / 3. 1 0 
And no papiſt or reputed papiſt ſo refuſing or making 
default, ſhall have in his houſe or elſewhere, or in the 
poſſeſtion of any other to his uſe or at his diſpoſition, any 
arms weapons gunpowder or ammunition (other than 
ſuch Rx weapons AS ſhall be allowed to him by or- 
der of the jules in ſeſſions, for the defence of his houſe 
or perſon): and two juſtices by their warrant may au- 
thorize any perſon in the day time, with the aſſiſtance of 
the conſtable or his deputy, to ſearch for all arms wea- 
pons gunpowder or ammunition, which ſhall be in the 
houſe cuſtody or poſſeſſion of any ſuch papiſt, or repu- 


ted papiſt, and ſeize. the ſame for the, uſe of the king; 
. which ſaid juſtices, ſhall, at the next. ſeſſions deliver the 
ſapie in open court for the uſe aforeſaid. 


And every papiſt or rcputed papiſt who Fa not within 
ten days after ſuch refuſal or making default as aforeſaid, 


_ diſcover and deliver or cauſe to be delivered to ſome ju- 
ſtice of the peace, all arms weapons gunpowder or am- 


munition whatſoever, which he ſhall have in his houſe 


. or elſgwhere, or Which ſhall be in the poſleſſion of any 
perſon to his uſe ; or ſhall hinder or diſtufb any perſon 
authorized by warrant of two juſtices to ſearch, for and 
: ſeize the ſame . ſhall be committed ta, the common 


gaol by warrant of two juſtices for thręe months without 
bail, and ſhall alſo förfeit the ſaid arms and pay treble the 
value of them to the king, to be appraiſed by the juſtices 


at the next ſeſſions. /. 5 


And every perſon. who ſhall - conceal; or be privy or 
+ aiding or aſſiſting to conceal, or who knowing thereof 
all not diſcover: to a juſtice of the peace the arms wea- 
| pons gunpowder ar ammunition of any perſon ſo refulmg 
or making default, or ſhall. hinder or diſturb any perſon 


authorized as aforeſaid in ſearching for taking and ſeizing 


the ſame, ſhall be committed to the common gaol by 
- two juſtices for three months without bail, and ſhall 
- alſo: forfeit treble value of the ſaid arms to the king. 


And 
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And if any perſon ſhall diſcover an concealed arms, 
"weapons, 'ammunition or gunpowd wo bile nging to any 
perſon refuſing or makin Lale a = "aforelatl, fo as the 
Fame may be the juſtices on delivery or the ſame 
at the feflions, mall as a reward for ſuch diſcovery, by 
order of feffions allow him a ſum of money amounting to 
the full value of the arms weipotis ammunition or gun- 
8 tiſcovered : the faid ſum to be aſſeſſed by the 
of the -Taid juſtices at their "ſaid ſeflions; and 
to 12 levied by diſtreſs. and ale of the goods of the of- 


Fender. Wen 

But perſon who hall have To tefyſell or made 
default, ſhall deſire to fubthir and conform, int for that 
purpoſe ſhall preſent Himſelf before the juſtices at the 
next ſeſſions where his default thall be certified, and ſhall 
there in open court make and ſubſcribe the ſaid detlara- 
tion and take the 3 5 e and e he 
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No papit dfrepittel papiſt, ſo refiiing or akin ing * 
fault in making and ſubſeribing the declaration as by the 
laſt mentioned act of the 1 Wc. 15. {hall have or keep 
in his poſſeſſon any horſe above ah value of 51; and 
hin juſtices by their wurrant may authorize any pa, 

with the nee 6f the eonſtuble or his deputy, t 
_ for and ſeize the fame for the uſe of” 120 king, 
1 ©, 18 s. ＋ 9 9. 

And w 5 ſhall conceal, or be ailing in con- 
oealing any fuch hotſe; he ſhall de commũ to priſon 
by rh ogg without bail for three months, amm ſhall 
Uo forfeit to the king treble value of fuch hoffe, Which 
"value'is to de ſettled as aforefaid. J. ro. 11 


; 


XI. Popj baptiſm. 


E iſh recuſunt who ſhall dare a chils born, 
10001 wed ke: month next/'after? the birth, 'Tauſe-ithe 
-Fame to be baptized by a lawful- minifter, acevtdiing to 
cke laws of the realm, in the open church of the qariſh 
here the child ſhall be born, or in, ſome other church 
near adjoining, or chapel where: baptifm is ulfually nudmi- 
-hiftred ; or if by infirmity of the child it cannot be brought 
e ſuch pluee, then the ſume all within the time afore- 
Aid be baptized by the lawful miniſter of any of — 
pa 


Popery. 


pariſhes of places : on pain that the father of ſuch child 
if he be living one month after the birth, or if he be 
dead then the mother of ſuch child ſhall forfeit 1001 ; one 
third to the king, one third to him who ſhall ſue in any 
of the king's courts of record, and one third to the poor 


of the ſaid pariſh; 3 FJ. c. 5. . 14. 
XXII. Popiſh marriage. 


1. By the c. 5. Ev man being a iſh recu- 
ſant eis 25 ſhall be 4 — n — in ſome 
open church or chapel, and otherwiſe than according to 
the orders of the church of England, by a miniſter 
lawfully authoriſed, ſhall be diſabled to have any eſtate 
of freehold into any lands of his wife as tenant by cour- 
teſy ; and every woman being a popiſh recuſant convict, 
who ſhall be married in other form than as aforeſaid, 
ſhall be diſabled not only to claim any dower of the in- 
heritance of her huſband, or any jointure of the lands of 
her huſband, but alſo of her widow's eſtate and frank- 
bank in any cuſtomary lands whereof her huſband died 
ſeiſed, and likewiſe be diſabled to have any part of her 


huſband's goods : And if any ſuch man ſhall be married 


with any woman, otherwiſe than as aforeſaid, which 
woman ſhall have no lands whereof he may be intitled to 
be tenant by the courteſy ; he ſhall forfeit 100 1, half to 
the king, and half to him that ſhall ſue in any of the 
king's courts of record, /. 13. 

2: But by the 26 G. 2. c. 33. After March 25, 1754, 
if they ſhall be married any where in England, other than 
in a church or publick chapel (unleſs by ſpecial licence 
from the archbiſhop of Canterbury), or without publica- 
tion of banns, or licence, the marriage ſhall be void. 


XXIII. Popiſb burial. 


If any popiſh recuſant, man vr woman, not being ex- 


communicate, ſhall be buried in any place, other than in 


the church or church yard, or not according to the ec- 


eleſiaſtical laws of this realm; the executors or admini- 
ſtrators of every ſuch perſoh ſo buried, knowing the ſame 
dr the party that cauſeth him or her to be ſo buried, 
Mall forfeit 201, one third to the king, one third to him 


that ſhall ſue in any of the king's courts of record, and 


one third to the poor of the pariſh where ſuch perſon 
died. 3 Je. 5. J. 15. 1 
| Vor, III. 3 XXIV. Heirs 
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XXIV. Heirs of popiſh recuſants. 

If any recuſant ſhall die, his heir being no recuſant ; 
fuch heir ſhall be freed from all penalties and incum- 
brances in reſpect of his anceſtors recuſancy: And if at 
the deceaſe of ſuch recuſant his heir ſhall be a recuſant, 
and after ſhall become conformable and obedient to the 
laws of the church, and repair to church, and continue 
there during the time of divine ſervice and ſermons, and 
alſo ſhall take the oaths of allegiance and ſupremacy 
before the archbiſhop or biſhop, of the dioceſe ; ſuch heir 
ſhall be freed from all penatties and incumbrances hap- 


pening by reaſon of his anceſtor's recuſaney. 1 J. c. 4. 


7. 5 1 N. c. 8. 

ut if the heir of any recuſant ſhall be within the age 
of ſixteen years at the deceaſe of his anceſtor and ſhall after 
his age of ſixteen years become a recuſant; ſuch heir ſhall 
not be freed of any of the penalties and incumbrances 
happening by reaſon of his anceſtor's recuſancy, until he 
ſhall ſubmit or reform himſelf, and become jent to 
the laws of the church, and repair to church, and take 
the oaths of allegiance and fupremacy as aforeſaid ; and 
yet nevertheleſs, from and after ſuch ſubmiſſion and 
oath taken, every ſuch heir ſhall be freed from all. 


penalties and incumbrances happening by reaſon of his 


anceſtor's recuſancy, 1 Ja. c. 4. / 4. 1 V. c. 8. 


XXV. Popiſh wife. - 


r. By the 3 J. c. 5. Every married woman being 2 
popiſh recuſant convict (her huſband not being a popiſh- 
recuſant convict) who ſhall not conform her ſelf, but 
ſhall forbear 'to repair to ſome church or uſual place 
of common prayer there to hear divine ſervice and to re- 
ceive the ſacrament, by the ſpace of one whole year next 
before the death of her huſband, ſhall forfeit to the 
king the iſſues and profits of two parts of her jointure 
and of her dower during her life, out of any $ which- 
were her huſband's, and alſo be diſabled to be executrix 
or adminiſtratrix of her ſaid huſband, and to have or de- 


mand any part or portion of her ſaid deceaſed huſband's 


s or chattels. /..10, 5 
2. And by the 7 J. c. 6. If any married woman being 


convicted as a popiſh recuſant for not coming to church, 
ſhall not in three months conform herſelf and repair to 


- JT 
chürch and receive the ſacrament ; the ſhall be committed 
to priſon by one of the privy council, or the biſhop of 


the dioceſe, if ſhe be a baroneſs; or if ſhe be under that 


degree, by two juſtices of the peace (one whereof to be 


vf the quorum), until ſhe ſhall conform her ſelf and 


come to church and receive the ſacrament.; unleſs her 
huſband ſhall pay to the king 101 a * or the third 
part of his lands at his own choice, ſo long as ſhe re- 
maining a recuſant convict ſhall continue out of pri- 
ſon. 7 28. 


XXVI. Popifb ſervants or ſojourners. 
By the 3 J. c. 4. Every perſon who ſhall willingly 


maintain retain relieve keep or harbour in his houſe, any 
ſervant ſojourner or ſtranger who ſhall not repair to ſome 
church or ch or uſual place of common prayer to 
hear divine ſervice, but ſhall forbear the ſame for a month 
together, not having a teaſonable excuſe, ſhall forſeit 101. 
a month. /. 32. nap 

And every perſon who ſhall knowingly retain or -keep 
in his ſervice fee or livery, any perſon who ſhall not re- 
pair to ſome church chapel or uſual place of common 
prayer to hear divine ſervice, but ſhall forbear the 
ſame for a month together, ſhall forfeit 10 l. a month, 


f Fee this ſhall not extend to puniſh or impeach any 
pred, for maintaining retaining relieving keeping or 

bouring his father or mother wanting (without fraud 
or covin) other habitation or . ſufficient maintenance, or 
the ward of any ſuch perſon, or any perſon that ſhall 
be committed by authority to the cuſtody of any by 
whom they ſhall be ſo relieved maintained or kept. 


72 

The ſaid offences to be inquired of heard and deter- 
mined, before the juſtices of the king's bench, or of aſ- 
ſize, or before the juſtices of the peace in ſeſſions, 


[. #6: 
XXVII. Popiſh ſc bool maſt ers. 


1. By the 23 El. c. 1. If any perſon ſhall keep of 
maintain any ſchoolmaſter, which ſhall not repair to church 
or be allowed by the biſhop of the dioceſe ; he ſhall for- 
feit 101 a month, /. 6. | 


L 2 Provided, 


* 7 
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Provided, that. no ſuch ordinary, or their miniſters, 
ſhall take any thing for the faid allowance, ———And if 
fuch ſchoolmaſter or teacher ſhall teach contrary to this 
act; he ſhall be diſabled to be a teacher of youth, and 
be impriſoned for a year. .. 7. 

The ſaid forfeiture to be, one third to the King to his 
own uſe ; one third to the king for relief of the poor in 
the pariſh where the offence Thall be committed, to be 
delivered by warrant to the principal officers in the receipt 
'of the exchequer without further warrant from the king ; 
and one third to him who ſhall ſue : and if ſuch- perſon 
ſhall not be able, or ſhall fail to pay the ſame within 
three months after judgment given, he ſhall be committed 
to priſon till he have paid the ſame, or conform himſelf 
to go to church. /. 11. N 

ut if the offender ſhall, before he be indicted, or at 
his arraignment or trial before judgment, ſubmit and 
conform himſelf before the biſhop of the dioceſe, or be- 
fore the juſtices where he ſhall be indicted arraigned or 
tried (having not before made like ſubmiſſion at his trial 
being indicted for the firſt offence) ; he ſhall be diſcharg- 
ed, upon his recognition of - ſuch ſubmiſſion in open 
aſhzes or ſeſſions of the county where he ſhall be re- 
ſident. / 10. 

2. And by the 1 J. c. 4. No perſon ſhall keep any 
ſchool or be a ſchoolmaſter, out of any of the univer- 
ſities or colleges of this realm, except it be in ſome pub- 
lick or free grammar ſchool, or in ſome ſuch noble- 


man's or gentleman's houſe as are not recuſants, os 
where the ſchoolmaſter ſhall be ſp ny licenſed by the 


archbiſhop biſhop or guardian of the ſpiritualties of the 
dioceſe ; on pain that as well the ſchoolmaſter, as alſo 
the party that ſhall retain or maintain any ſuch ſchool- 
maſter, ſhall forfeit each of them 40 ſh. a day: the one 
half of which forfeitures ſhall be to the king, and half 
to him that will ſue. .. . 

3. And by the 11 C 12 V. c. 4. If any papiſt, or 


perſon making profeſſion of the popiſh religion, ſhall 


keep ſchool, or take upon himſelf the education or go- 
vernment or boarding of youth; he ſhall be adjud 

to perpetual impriſonment, in ſuch place within this 
realm, as the king by advice of the privy council ſhall 
sppoint, /. 3. 


XXVIII. Papiſis 
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XVII Papifts fall not fucceed to the crown of 


this realm. 


1. By the 2 . ſeſſ. 2. c. 2. Every perſon that ſhall 
be reconciled to or ſhall hold communion with the 
ſee or church of Rome, or ſhall profeſs the popiſh reli- 

ion, or ſhall more a papiſt, ſhall be excluded and 


for ever incapable to inherit poſſeſs or enjoy the 
crown and government cf this realm ; and in ſuch caſe 
the people ſhall be abſolved,of their allegiance ; and 
the crown ſhall deſcend to and be enjoyed by ſuch 
perſon being a proteſtant, as ſhould have inherited and 
enjoyed the ſame, in caſe the perſon ſo reconciled, 
holding communion, or profeſſing, or marrying as afore- 
ſaid were naturally dead. /. 9, ) 

And every king and queen who ſhall come to and 
ſucceed in the imperial crown of this kingdom, ſhall on 
the firſt day of the meeting of the firſt parliament next 
after their coming to. the crown, ſitting on the throne 
in the houſe of peers in the preſence of the lords and 
commons, or at their coronation before ſuch perſon who 
ſhall adminiſter the coronation oath at the time of their 
taking the ſaid oath (which ſhall firſt happen) ——make 
and ſubſcribe the declaration of the 30 C, 2, But if he 
or ſhe ſhall be under the age of twelye years, then every 
ſuch king-or queen ſhall make and ſubſcribe the ſame at 
their coronation, or the firſt day of the meeting of the 
firſt parliament as aforeſaid, which ſhall firſt happen after 
ſuch king or queen ſhall have attained the ſaid age of 
twelve years. /. 10. 

2. And by the ſecond article of the union of the king- 
doms of England and Scotland, All papiſts, and per- 
ſons marrying papiſts, ſhall be excluded from, and for 
ever incapable to inherit poſſeſs or enjoy the imperial 
crown of Great Britain and the dominions thereunto 
belonging ; and in every ſuch caſe, the crown and go- 
vernment fhall deſcend to and be enjoyed by ſuch per- 
ſon being a proteſtant, as ſhould have inherited and en- 


joyed the ſame, in caſe ſuch papiſt or perſon marrying 2 


papiſt was naturally dead. 5 An. c. 8. 


L 3 XXIX. Papiſts 
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XXIX. Papifis ſhall not fit in either | bouſt of 


parliament. 


By the 30 C. 2. fl. 2. c. 1, No perſon that ſhall be a 
peer of the realm, or member of the houſe of peers, ſhall 
vote or make his proxy in the houſe of peers, or fit there 
during any debate in the ſaid houſe of peers; nor any 

_ perſon that ſhall be a member of the houſe of commons, 
ſhall vote in the houſe of commons, or fit there durin 
any debate after the ſpeaker is choſen ; until he ſhall fi 
take the oaths of allegiance and ſupremacy (and abjura- 
tion, 1 G. ff. 2. c. 13.) and make and ſubſcribe this de- 
elaration following; viz. 

I A. B. do ſolemnly and * in the preſence of 
god, profeſs, teſtify, and declare, That I do believe that 
in the ſacrament of the lord's ſupper there is not any tran- 
ſubſtantiation of the elements of bread and wine into the 
body and blood. of Chriſt, at or after the conſecration 
thereof, 1 any perſon whatſoever : And that the invoca- 
tion, or adoration of the virgin Mary, or any other ſaint, 
and the ſacrifice of the maſs, as they are now uſed in the 
church of Rome, are ſuperſtitious and idolatrous. And I 
do ſolemnly in the preſence of god, profeſs, teſtify, and 
declare, That I do make this declaration, and every part 
thereof, in the plain and ordinary ſenſe of the words read 
unto me, as they are commonly underſtood by engliſh 
proteſtants, without any evaſion, equivocation or mental 
reſervation whatſoever, and without any diſpenſation al- 
ready granted me for this purpoſe by the pope or any other 
authority or perſon whatſoever, or without any hope of 
any ſuch diſpenſation from any perſon or authority what- 
ſoever, or without thinking that I am or can be acquitted 
before god or man, or abſolved of this declaration, or 
any part thereof, altho* the pope, or any other perſon or 
perſons, or power whatſoever, ſhall diſpenſe with or an- 
nul the ſame, or declare that it was null or void from the | 
beginning. . 2, 3. . | | 

Which ſaid oaths and declaration ſhall be ſolemnly and | 
publickly made and ſubſeribed betwixt the hours of nine 
in the morning and four in the afternoon, by every ſuch 
peer and member of the houſe of peers at the table in the 
middle of the houſe, before he take his place in the houſe, 
and whilſt a full houſe of peers is there with their ſpeaker 
in his place; and by every ſuch member of the houſe of 
commoens, at the table in the middle of the ſaid _ 

an 
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and whilſt a full houſe of commons is there duly ſitting 


with their ſpeaker in his chair : and the ſame to be done 
in either houſe in ſuch like order or method, as each 
houſe is called over by reſpectively. /. 4. 

And if any peer or member of the houſe of peers, or 
member of the houſe of commons, ſhall offend againſt 
this act; he ſhall be deemed and%djudged a popiſh recu- 
fant convict, and ſhall forfeit and ſuffer as a popiſh recu- 
fant convict ; and ſhall be diſabled to execute any office 


or place of profit or truſt, civil or military; or to fit or 


vote in either houſe of parliament, or to make a proxy in 
the houſe of peers; or to ſue or uſe any action, bill, 
plaint, or information in courſe of law, or to proſecute 
any ſuit in any court of equity; or to be guardian of any 
child, or executor or adminiſtrator of any perſon, or ca- 
pable of any legacy or deed of: gift; (or to vote at any 
election for members of parliament, 1 G. f. 2. c. 133) 
and ſhall forfeit 5001 to him who ſhall. ſue. /. 6. 

And it ſhall be lawful for the houſe of peers and houſe 
of commons, or either of them reſpectively, as often as 


they ſhall fee occaſion, to order and cauſe all or any of, 


the members of their reſpective houſes, openly in their 
reſpective houſes of parliament, to take the ſaid oaths, 
and to make and ſubſcribe the ſaid declaration, at fuch 
times, and in ſuch manner, as they ſhall appoint : And 
if any peer ſhall, contrary to ſuch order made by their 
ſaid houſe, wilfully preſume to fit therein, without takin 

the ſaid oaths and ſubſcribing the ſaid declaration; he ſhall 
be diſabled to fit in che ſaid houſe of peers and give any 
voice therein either by proxy or otherwiſe, during that 
parliament : And if any member of the houſe of commons 
ſhall'con to ſuch order made by their houſe, wilfully 


preſume to fit therein, without taking the ſaid oaths, and 
making and ſubſcribing the ſaid declaration; he ſhall be 


diſabled to fit in the ſaid houſe of commons, or to give 
any voice therein, during that parliament. / 7. 

And where any member of the houſe of commons ſhall 
be ſo diſabled to fit or vote, his place ſhall be void; and 
a writ ſhall iſſue for the election of a ne member. /. 8. 

And during the time of taking the ſaid oaths and ma- 


king and ſubſcribing the declaration, all proceedings ſhall 


ceaſe; and the ſaid oaths declaration and ſubſcription, 
er with a ſchedule of the names of the perſons who 

ſhall take and ſubſcribe the ſame, ſhall be made and en- 
tred in parchment rolls provided by the clerk of the houſe 

of lords and the clerk of the _ of commons ; and _ 
4 0 


en 
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of the peers or members ſhall pay to ſuch clerk above 124 
for ſuch entry: All which rolls the ſaid clerks ſhall with. 


out fee ſhew to any perſon deſiring to look upon the ſame, 
＋ 11. | | 


XXX. Papiſts all not preſent to benefices. 


1. By the 3 J. c. 5. Every perſon being à popiſh re- 
cuſant convict, ſhall be utterly diſabled to preſent to any 
benefice with cure or without cure, prebend, or any other 
eccleſiaſtical living ; or to collate or nominate to any free 
' ſchool, hoſpital, or donative; or to grant any avoidance 
of any benefice, prebend, or other eccleſiaſtical living. 


18. 

/ And the chancellors and ſcholars of the univerſity of 
Oxford, ſo often as any of them ſhall be void, ſhall have 
the preſentation, nomination, collation, and- donation of 
and to every ſuch benefice, prebend, or eccleſiaſtical liv= 
ing, ſchool, hoſpital, and donative, in the counties of 
Oxford, Kent, Middleſex, Suſſex, Surrey, Hampſhire, Berk- 
Hire, Buckinghamſhire, Glouceſterſhire, Wirceſterſhire, Staf- 
fordſhire, Warwickſhire, Wiltſhire, Somer ſetſhire, Deven- 
ſhire, Cormwal, Dorſetſhire, Hereferdſbire, Northampton- 
ſhire, Pembrokeſhire, Caermarthenſhire, Brecknockſhire, Mon- 
mouthſhire, Cardiganſhire, Mantgomeryſhire, the city of Lon- 
don, and in every city and town being a county of it ſelf 
within any of the limits and precincts of any of the coun- 
ties aforeſaid, as ſhall happen to be void during ſuch time 
as the patron thereof ſhall be a recuſant convict as afore- 
ſaid. { I9. 

And the chancellor and ſcholars of the univerſity of 
Cambridge ſhall have the preſentation; nomination, colla- 
tion, and donation of and to every ſuch benefice, prebend, 
or eccleſiaſtical living, ſchool, hoſpital, and donati ve, 
within the counties of Efſex, Hertfordſhire, Bedfordſbire, 
Cambridgeſhire, Huntingtonſbire, * Norfolk, Lincoln- 
ſhire, Rutlandſhire, Leiceſterſhire, Darbyſbire, Nottingbam- 
ſhire, Shropſhire, Cheſhire, Lancaſhire, Yorkſhire, the coun- 
ty of Durham, Northumberland, Cumberland, W:ftmorland, 


dnorfhire, Denbiſhire, Flintſhire, Carnarvonſhire, Angle- * 
ſeyſhire, Merionethſhire, Glamorganſhire, and in every city 


and town being a county of itſelf within the limits and 
precincts of any of the ſaid counties, as ſhall happen to be 
void during ſuch time as the patron thereof ſhall be a re- 
cuſant convict as aforeſaid. /. 20, 


Provided, 
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provided, that neither of the ſaid chancellors nor ſcho- 
Jars of either of the ſaid univerſities, ſhall preſent or no- 
minate to any benefice with cure, prebend, or other 
eccleſiaſtical living, any ſuch perſon as ſhall then have 
any other benefice with cure of ſouls: And if any ſuch 
preſentation ' or nomination ſhall be made of any ſuch 
perſon ſo beneficed, the fame ſhall be void. /. 21. 

Being a pop recuſant convit] And this, whether he 
be convicted before the avoidance or after; for the words 
are general, that the univerſity ſhall preſent ſo often as 
any ſuch benefices ſhall be void; and avoidances before 
conviction are within the ſame miſchief as ayoidances 
after; and it would be a hard conſtruction, that general 


words ſhall not be extended to remedy all caſes which are 


within equal miſchief. Comyns, 182, Gib. 771, 


Shall be utterly diſabled) They were utterly diſabled be- 
fore, by being made excommunicate, in ſect. 2. as was 
obſerved by Finch ſollicitor, in the cafe of Knight and 
Dauncer ; and therefore of what force ſoever inſtitution 
or induction when given upon ſuch a preſentation, may 
be againſt frangers, there is no doubt but the biſhop = 
refuſe to give it, and take the benefit of the lapſe, in caſe 
no other preſents, who hath right, and is capable of pre- 
ſenting, For that the biſhop in this caſe, as in others, 
hath right to lapſe, appears from hence, that the ſtatute 
intended no more than to put the univerſity in the place 
of the patron ; all rights which belong to others, remain- 
ing as they were before. Gib. 771. 


To preſent] Hereby the patron is only diſabled to pre- 
ſent ; and he continues patron as to all other purpoſes ; 
and therefore he ſhall confirm the leaſes of the incumbent. 
1 Haw. 32. 


Or to grant an avoidance] But ſuch perſon, by being 
diſabled to grant an avoidance, is no way hindred from 
ranting the adyowſon itſelf in fee, or for life or years, 
na fide, and for good conſideration, 1 Haw. 32. 


And the chancellor and ſcholars] The two clauſes which 
give this benefit to the univerſities reſpectively, are pri- 
vate clauſes, whereof the judges, without pleading of 
them, cannot take notice, 10 Co. 57. 


So often as any of them ſhall be void] But if an advowſon 
or avoidance, belonging to ſuch a perſon, come into the 
king's hands, by reaſon of an outlawry, or conviction of 
; | reculancy, 
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porſon were a popiſh recuſant con v 


recuſancy, or the like ; the king, and not the univerſity, 
ſhall . 1 Haw. 32. me | 


N ſuch time as the patron ſhall be @ recuſant 
convict) When the preſentation for that turn is v in 
the 1 altho' afterwards the recuſant conformeth 


bimſelf, or dieth, yet the univerſity ſhall preſent. 10 Cs, 


7. | 

2. By the 1 W. c. 26. Every perſon who ſhall refuſe 
or negle& to make and ſubſcribe the declaration of the 
30 C. 2. when the ſame ſhall be tendred by two juſtices 
of the peace as in the ſaid act is mentioned; or who ſhall, 
upon notice given as by the ſaid act, refuſe or forbear to 
appear before them for the making and ſubſcribing there- 
of, and ſhall thereupon have his name ſirname and place 


of abode certified and recorded at the ſeſſions every 
ſuch perſon ſo recorded, ſhall be from thenceforth adjudg- 
ed diſabled to make fuch preſentation, collation, nomi- 
nation, donation, or grant of any avoidance of any bene- 
fice, prebend, or eaclabaſiical living, as fully as if ſuch 
ie. And the univer- 
ſities ſhall have the preſentation, nomination, collation, 
and donation. , 2. L 
And where any perſon ſhall be ſeiſed or poſſeſſed of 
any advowſon, right of preſentation, collation, or nomi- 
nation to any ſuch eccleſiaſtical living, free ſchool, or 
hoſpital as aforeſaid, in truſt for any papiſt or popiſh re- 
cuſant, who ſhall be convicted or diſabled as by the 3 Ja. 
c. 5. or by this act; he ſhall be diſabled'to preſent nomi- 
nate or collate to any ſuch eccleſiaſtical living free ſchool 
or hoſpital, or to grant any avoidance thereof, and ſuch 
preſentations nominations collations and grants ſhall be 
void; and the univerſities ſhall proceed, as if ſuch recu- 
ſant convict or diſabled were ſeiſed or poſſeſſed thereof. 


7 And if any truſtee or mortgagee or grantee of any avoid- 


ance ſhall preſent nominata or collate, or cauſe to be pre- 
ſented nominated or collated. any perſon to any ſuch eccle- 
ſiaſtical living free ſchool or hoſpital, whereof the truſt 
ſhall be for any recuſant convict or diſabled, without giv- 
ing notice of the avoidance in writing, to the vicechancel. 


lor within three months next after the avoidance ; he ſhall 


forfeit 5001 to the reſpective chancellor and ſcholars of 
the univerſity, to whom the preſentation nomination or 


collation ſhall belong. /. 4, 
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Provided, that the ſaid chancellors and ſcholars of either 
univerſity, ſhall not preſent or nominute to any benefice 
with cure prebend or other eccleſiaſtical I ing, any per- 
ſon as ſhall then have wy other benefice with cure of 
ſouls ; and if any ſuch preſentment ſhall be had or made 
of any ſuch perſon ſo beneficed, the ſame ſhall be utterly 
void. /. 5. 

And if 20 rſon ſo preſented or nominated to any 
benefice with Cure, ſhall he abſent from the ſame above 
ſixty days in any one year; in ſuch caſe the ſaid benefice 
ſhafl be void, 7 b, 

Provided always, that if any ſuch perſon (hall preſent 
himſelf” at the ſeſſions for that place where his name was 
recorded, and ſhall there in open court make and ſubſcribe 
the faid declaration, and take the oaths (of allegiance and 
ſupremacy, 1 V. c. 8.) he mall be diſcharged of the ſaid 
diſability, and be enabled to make ſuch preſentment col- 
lation nomination donation and grant, as if this act had 
on yer made, fe fo 1 | 

8. 2. fas or forbear} In the caſe of Fitzberbert and; 
the univerſity of Oxford, the party was ſummoned: to take 
the oaths, but refuſed to attend, Upon which occaſion, 
it was declared by the court, that the juſtiges Qught to be 


preſent at the time appointed; and if they are not there, 


it is a good excuſe for the party, if the party attends ; but 
there is no neceſſity that the juſtices ſhould be preſent, if 


the'party does not come; it is ſufficient if they leave no- 


tice at the place, to give them notice if the party comes; 
and the party himſelf is obliged to do the firſt act, namely, 
to attend at the time and place appointed. Gomyns, 183. 

3. And by the 12 An. t. 2. c. 14. it is further enact- 
ed, that every papiſt or perſon making profeſſion of the 
popiſh religion, and every child of ſuch perſon not being, 
a-proteſtant under the age of twenty one years, and every, 
mortgagee truſtee or perſon any way intruſted directly or. 
indire&tly, mediately or immediately, by or for ſuch papiſt, 
or perſon making profeſſion of the popiſh religion or ſuch. 
child as aforeſaid, whether ſuch truſt be declared by wri- 
ting or not, ſhall be diſabled to preſent collate and nomi- 


nate to any benefice prebend or eccleſiaſtical living ſchool 


hoſpital or donative, or to grant any avoidance of any be- 
nefice prebend or eccleſiaſtical living; and every ſuch pre- 
ſentment collation nomination and grant, — every ad- 
miſſion inſtitution and induction thereupon ſhall be void: 
and the univerſities ſhall have the preſentation nomination 
Follation and donation, / 1, 


2 And 
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3g  _ Guyery. 
And when any preſentation to any benefice or eccle. 
ſiaſtical living Mall be brought to any archbiſhop biſhoy 
or other ordinary, from any perſon who ſhall be reputed 
to be, or whom ſuch archbiſhop biſhop or other ordinary 
{hall have cauſe to ſuſpect to be a papiſt or truſtee of any 
perſon making profeſſion of the popiſh religion, or ſuſped. 
ed to be ſuch; ſuch archbiſhop biſhop or other ordinary 
ſhall tender or adminiſter to every ſuch perſon (if preſent) 
the declaration againſt tranſubſtantiation of the 25 C. 2. 
and if abſent, ſhall by notice in writing to be left at the 
place of habitation of ſuch perſon, appoint ſome conveni- 
ent time and place when and where ſuch perſon ſhall ap- 
pear before ſuch archbiſhop biſhop or other ordinary, or 
ſome perſons to be authorized by them by commiſſion 

under their | ſeal of office; who ſhall, upon ſuch a 
pearance, tender or adminiſter the ſaid declaration to E 
party making ſuch preſentation ; and if he ſhall negle& or 
refuſe to make and ſubſcribe the declaration ſo tendred, or 
ſhall neglect or refuſe to appear upon ſuch notice, ſuch 
preſentation ſhall be void; and in ſuch caſe the archbiſhop 
biſhop or other ordinary ſhall, within ten days after ſuch 
- neglect or refuſal, ſend and give a certificate under their 
of office of ſuch neglect or refuſal to the vicechan- 
cellor ; and the preſentation to ſuch benefice, for that turn 
only, ſhall be veſted in the reſpective chancellor and ſcho- 


lars. W 2. 
And for the better diſcovery of ſecret truſts and fraudu- 
lent conveyances made by papiſts, it is enacted, that when 
the preſentation of any perſon preſented to any benefice 
or eccleſtaſtical living ſhall be brought to any archbiſhop 
biſhop or other ordinary ; he ſhall, before he give inſtitu- 
tion, examine the perſon preſented upon oath, whether to Gat 
the beſt and utmoſt of his knowledge and belief, the per- 
ſon who made ſuch preſentation be the true and real pa- 
* tron, or made the ſame in his own right, or whether he 
be not mediately or immediately, directly or indirectly, 
truſtee or any way intruſted for ſome other, and whom by 
name, who is a papiſt or maketh profeſſion of the popi 
religion, or the children of ſuch, or for any other and 
whom, or what he knows, has heard, or believes touch- 
ing the ſame; and if ſuch perſon ſo preſented ſhall refuſe 
to be examined, or ſhall not anſwer directly, the preſen- 
tation ſhall be void, /. 3. 

And the chancellor and ſcholars of the reſpective uni- 
verſities, to whom the preſentation to ſuch benefices and 
eccleſiaſtical livings ſhould belong in caſe the rightful 
patrons had been popiſh recuſants convicts, and _ pre- 

g entees 
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Popery. 
ſentees or clerks, may for the better diſcoyery of ſuch 
ſecret and fraudulent truſts, exhibit their bill in any cours 
of equity, againf ſuch perſon preſenting, and ſuch per- 
ſon as they have reaſon to believe to be the ceſtuy que 
truſt of the advoiwſon, or any other perſon who they have 
cauſe to ſuſpect may be able to make any other or further 
diſcovery of ſuch ſecret truſts and practices ; to which bill, 
the defendants being duly ſerved with proceſs of the court, 
ſhall forthwith directly anſwer : and if they ſhall refuſe or 
negle& to anſwer, in ſuch time as ſhall be appointed by 
the court, the bill ſhall be taken pro confeflo, and be al- 
lowed as evidence againſt ſuch perſon ſo negleCting and 
refuſing, and his truſtees, and his or their clerk ; provi- 
ded, that every perſon _ fully anſwered ſuch bill, 
and not knowing of any ſuch truſt, ſhall be intitled to 
his coſts to be taxed according to the courſe of the court. 
/ And the court where any quare impedit ſhall be depend- 
ing, at the inſtance of the ſaid chancellor and ſcholars or 
their clerk being plaintiffs or defendants in ſuch ſuit by 
motion in open court, may make a rule or order requiring 
ſatisfaction upon the oath of ſuch patron- and his clerk, 
who in the ſaid ſuit ſhall conteſt the right of the univer- 
ſity to preſent, by examination of them in open court, or 
by commiſſion under the ſeal of ſuch court for the exami- 
nation of them, or by affidavit, as the ſaid court ſhall find 
moſt proper, in order to the diſcoyery of any ſecret truſt 
frauds or practices relating to the ſaid preſentation ; and 
if it appear to the court, upon the examination of ſuch 
patron or clerk, that the ſaid patron is but a truſtee, then 
922 diſcover who the perſon is and where he lives; 
and upon their refuſal to make ſuch diſcovery, or to give 
ſatisfaction as aforeſaid, they ſhall be puniſhed as guilty 
of a contempt of the court: And if the ſaid patron or his 
clerk ſhall diſcover the perſon for whom-the ſaid patron is 
a truſtee ; then the court, on motion made in open court, 
ſhall make a rule or order, that the perſon for whom the 
patron is a truſtee ſhall in the ſaid court, or before com- 
miſſioners to be appointed for that purpoſe under the ſeal 
of the ſaid court, make and ſubſcribe the declaration 
againſt tranfubſtantiation of the 25 C. 2. and likewiſe on 
pain of incurring a contempt of the ſaid court, ſhall give 
ſuch further ſatisfaction upon oath relating to the ſaid truſt, 
as the court ſhall think fit: and ſuch perſon ſo required 
to make and ſubſcribe the ſaid declaration, and refuſing 
or neglecting ſo to do, ſhall be eſteemed as a popiſh recu- 
ſant convict in reſpect of ſuch preſentation, /. 5. oP 
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And the anfwet of ſuch patron and the pefſon for when 
he is intruſted and his and their clerk or any of them, 
and their examinations and affidavits taken as aforeſaid b 
order of any court whete ſuch 1 impedit ſhall be de- 
pending, or by any archbiſhop biſhop or other ordin 

or the cbmmiflioners as aforefaid (which examinations 
ſhall therefore be reduced into writing and ſigned by the 
party examined) ſhall be allowed as evidenee againſt ſuch 
patron ſo preſenting and his clerk, // 6. 

Provided, that no ſuch bill, nor any diſcovery to be 
made by any anſwer thereunto, or to any ſuch examina- 
tion as aforeſaid, ſhall be tnade uſe of to ſubject any per- 
ſon making ſuch diſcovery or not anſwering ſuch bill, to 
any penalty or forfeitute, other than the loſs of the pre- 
ſentation then in queſtion, 6 7. | 

And in caſe of any ſuch bill of diſcovery exhibited by 
the chancellor and ſcholars or their preſentee, no lapſe 
ſhall incur, nor arent? be a bar againſt them, in teſped 
of the benefice or eccleſiaſtical living touching which ſuch 
bill ſhall de exhibited, till after three months from the 
time that the anſwer to ſuch bill ſhall be put in, or the 
ſame be taken pro confeſſo, or the proſecution thereof 
deſerted ; provided that fuch bill be exhibited before any 
lapſe incurred. /. 8. | | 

And the chancellor and ſcholars may ſue a writ of 
guare impedit by the name of chancellor and ſcholars, 
or by their proper names of incorporation, at their elec- 
tion. 7 95 | 2. 
And incaſe of any fuch truſt confeſſed or diſcovered b 
any anſwer to ſuch bill or ſuch examination as afotefaid, 
the court may inforce the producing of the deeds relating 
to the ſaid truſts, by ſuch methods as they fhall find pro- 
per. /. fo. "Is | 
4. And by the 11 G. 2. c. 17. it is further enacted; 
that every grant to be made of any advowſon or right of 
preſentation collation nomination of donation of and to 
any benefice prebend or eccleſiaſtical living ſchool hoſpital 
or donative, and every grant of any avoidance thereof, 
by any papiſt or perſon making profeſſion of the popiſh 
religion, whether ſuch truſt be declared by writing or 
not, ſhall be null and void, unleſs ſuch grant be made 
bona fide and for a full and valuable conſideration to 
and for a proteſtant purchaſer and merely and only for the 


benefit of a proteſtant ; and every ſuch grantee or perſon ” 
claiming under any ſuch t ſhall be deemed to be a 4 
truſtee for a papiſt or perſon profeſſing the popiſh religon | 
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within the aforeſaid act of 12 An.; and all ſuch gra ntees, 
and perſofis claiming under ſuch grants, and their preſen- 
tees, ſhall be compelled to make ſuch diſcovery relating to 
ſuch grants and wa TY made thereupon, and by 
ſuch methods, as by the faid act. And every deviſe to 
be made any papiſt or perſon profeſſing the popiſh 
religion, of any ſuch advowſon or right of preſenta- 
tion collation nomination or donation or any ſuch avoid- 
ance, with intent to ſecure the benefit thereof to the 
heirs or family of ſuch papiſt or perſon profeſſing the 
popiſh religion, ſhall be null and void; and all ſuch 
deviſees, and perſons claiming under fuch deviſes, 


and their preſentees, ſhall in like manner be com- 


pelled to difcover, whether to the beſt of their know- 
ledge and belief, fuch deviſes were not made to the ſaid 
intent. /. 5. | 


XXXI. Shall be 5 excommunicated. 


1. By the 3 J. r. 5. Every popifh fecuſant convi& 
ſhall and and be ated to all intents and purpoſes 
diſabled, as a perſon lawfully and duly excommunicated, 
and as if he had been ſo denounced and excommunicated 
according to the laws of this realm, until he ſhall con- 
form himſelf and come to church and hear divine ſervice 
and receive the ſacrament according to the laws of this 
realm, and take the oaths (of allegiance and fupremacy, 
1. c. 8.); and every perſon ſued by ſuch perſon ſo to 
be diſabled, may plead the ſame in diſabling of ſuch plain- 
tiff, as if he were excommunicated by ſentence in the 


eccleſiaſtical court. . 11. 


2. And by the 3 J. c. 4. Upon any lawful writ war- 
rant or proceſs awarded to any ſheriff or other officer, 
for the taking of any popiſh recuſant (actually) excom- 
municated for ſuch recuſancy ; it ſhall be lawful for 
fuch ſheriff or other officer, if need be, to. break open 
any houfe wherein ſuch perſon excommunicate ſhall be, 
or to raiſe the power of the county, for the apprehending 


of ſuch perſon, and the better execution of ſuch warrant 


writ or, proceſs. .. 35. 


XXIII. Shall not repair to court. 


x. By the 3 J. c. 5, No popiſh recuſant convict ſhall 
eome into the court or houſe where the king or his heir 
apparent to the crown ſhall be, unleſs he be — 
r 
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der of his majeſty's privy council, upon ſome urgent oc- 


Popery. 
ſo to do by the king, or by warrant from the lords and 
others of the privy council; on pain of 1001, half to the 
king, and half to him that ſhall ſue in any of his ma- 
jeſty's courts of record. /. 2. | | 
2. And by the 30 C. 2. fl. 2. c. 1. Every peer of this 
realm, and member of the houſe of peers, and every 
peer of Scotand or Ireland, being of the age of one and 
twenty years or upwards, not having taken the oaths (of 
allegiance and ſupremacy, 1 V. c. 8.) and made and ſub. 
ſcribed the declaration againſt popery of the 30 C. 2. fl. 2. 
c. I, and every member of the houſe of commons not 
having taken the ſaid oaths and made and ſubſcribed the 
faid declaration, and every. perſon convicted of popith re: 
cuſancy, who ſhall come adviſedly into or remain in the 
preſence of the king, or ſhall come into the court or houſe 
where he reſides, hal ſuffer all the pains forfeitures and 
diſabilities of this act; unleſs he do in the next term after 
ſuch his coming or remaining take the ſaid oaths, and 
make and ſubſcribe the ſaid declaration, in the high court 
of chancery, between the hours of nine and twelve in 
the forenoon : That is to ſay, he ſhall be diſabled to exe- 
cute any office or place of profit or truſt, civil or military; 
or to fit or vote in either houſe of parliament or to make 
a proxy in the houſe of peers; or to ſue or uſe any ac- 
tion, bill, plaint, or information in courſe of law, or to 
proſecute any ſuit in any court of equity; or to be guar- 
dian of any child, or executor or adminiſtrator of any 
perſon, or capable of any legacy or deed of gift; and 
ſhall forfeit 5001 to him who ſhall ſue. ,. 5, 6. 

But this act ſhall not extend to the prejudice of any 
perſon for coming into or remaining in the preſence of 
the king, who ſhall firſt have licence ſo to do by warrant 
under the hands and ſeals of fix privy counſellors, by or- 


caſion therein to be expreſſed; ſo as ſuch licence exceed 
not ten days, and that it be firſt filed and put upon record 
in the office of the petty bag in chancery, for any one to 
view without fee: and no perſon to be licenſed above 
thirty days in any one year. / 12. | 

Provided, that if any offender ſhall after ſuch offence 
take the oaths and ſubſcribe the declaration in the chan- 
cery in manner aforeſaid; he ſhall from thenceforth be 
freed and diſcharged from all ſeizures, penalties and loſſes 
which he might otherwiſe ſuſtain by reaſon of being a. po- 
piſh recuſant convict by virtue of this act, and from all dii- 
abilities and incapacities incurred thereby; ſo as ſuch free 
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dom and diſcharge extend not to reſtore any ſuch per- 
ſon to any office or place filled up, nor to any other of- 
fice till after a year from taking the ſaid oaths and making 
the ſaid declaration; nor to make void the faid forfeiture 


of 500 J. J 13. 3 
XXXIII Shall not come within ten miles of London. 
1. By the 37.0. 5. All popiſh recuſants who ſhall come 


dwell or remain within the city of London or within ten 
miles thereof, who ſhall be indicted or convicted. of recu- 
ſancy, or who ſhall not repair unto ſome uſual church or 
chapel and there hear divine ſervice, but ſhall forbear the 
ſame by the ſpace of three months, ſhail within ten days 
after ſuch indictment or conviction . depart from the ſaid 
city and ten. miles compaſs of the ſame, and alſo ſhall 
deliver up their names to the lord mayor if ſuch recuſant 
be within the city or the liberties thereof ; and if the ſaid 
recuſant ſhall dwell or remain in any other county within 
ten miles of the ſaid city, then he ſhall within the ſaid 
ten days deliver up his name to the next juſtice of the 
peace within ſuch county: on pain of forfeiting to the 
king 1001; half of which ſhall be to the king, and half 
to him that, will ſue in any of the king's courts of re- 
cord. / 4. 


2. And by the 1 . e. g. For the better diſcovering 


and removing all papiſts and reputed papiſts aut of Lon- 
don and Weſtminſter and ten miles of the ſame; the 
lord mayor, and every juſtice of the peace of London 
Weſtminſter and Southwark, and of the counties of Mid- 
dleſex Surrey Kent (and Eflex, 1 V. c. 17.) ſhall cauſe 
to be arreſted and brought before him every perfon, not 
being a merchant foreigner, as is reputed to be a papiſt, 
and tender to him the declaration of the 30 C. 2. fl. 2. 
c. 1. and if he refuſe to make and ſubſcribe the ſame, 
and ſhall after ſuch refuſal continue within the ſaid diſ- 
tance, he ſhall forfeit and ſuffer as a popiſh recuſant con- 


ma.” 4. 193 

| and, every juſtice of the peace ſhall certify every ſuch 
ſubſcription before him taken, and alſo the names of all 
perſons refuſing upon tender to make or ſubſcribe as afore- 
ſaid, under his hand and ſeal, into the court of king's 
bench the next term, or elſe at the next quarter ſeſſions 
of the county or place where ſuch taking ſubſcribing, or 
refuſal ſhall happen: And if the ſaid perſon, fo refuſing 
and certified, ſhall not within the next term or ſeſſions 
Vol. III. NM after 
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after ſuch refuſal ap in the court of king's bench 
or ſeſſions where „ ſhall be A and 
in open court make and ſubſcribe the ſame, and indorſe 
or enter his ſo doing upon the certificate ſo returned ; he 
ſhall be from the time of ſuch his negle& or refuſal taken 


and adjudged a popiſh recuſant convict, and as ſuch to 


forfeit and be proceeded againſt. .. 3, 3 
But this act not to extend to any foreigner being a 
menial ſervant to any ambaſſador or publick agent. /. 4. 


xXXIV. Shall not remove above five miles from thiir 
babitation. ST] 


r. By the 35 El. c. 2. Every perſon above the age of 
, and having any certain place of abode, who be- 
ing a popiſh recuſant ſhall be convicted for not repair- 
ing to church, and being within this realm at the time 
he ſhall be convicted, ſhall within forty days next after 
ſuch conviction (if not reſtrained by impriſonment, or by 
the king's command, or by order of fix or more of the 
privy council, or by fickneſs, and in caſe of ſuch reſtraint 
then within twenty days ufter the removal of ſuch re- 
ſtraint) repair to his place of ufual dwelling and abode, 
and ſhall not at any time after remove above five miles 
from thence; on pain of forfeiting his goods, and alſo 
of forfeiting to the king all his lands rents and annui- 
ties during life. 4 3. 2s 

And every ſuch offender which hath copyhold or cu- 
ſtomary lands, ſhall forfeit the ſame during his life to 
the lord of the manor, if ſuch lord be not a popiſh recu- 
ſant convict; and if he be, then ſuch forfeiture ſhall be to 
the king. {| 5. 

And all ſuch perſons as are to repair to their place of 
dwelling and abode, and not to remove above five miles 
from therice as is aforeſaid, ſhall within twenty days next 
after coming to ſuch place notify their coming thither, 
and preſent themſelves and deliver their true names in 
writing, to the miniſter or curate of the.pariſh and to a 


.. conſtable of the town; and thereupon the ſaid miniſter 


or curate ſhall enter the ſame in a book to be kept in every 
pariſh for that purpoſe. 7. 6. | 

And the faid miniſter or curate and the ſaid conſtable 
ſhall certify the ſame in writing to the next general or 
quarter ſeſſions, to be entred by the clerk of the peace in 
the rolls of the ſeſſions. ſ 7. 


| And 


And if any fuch perſon; being a popiſh recuſant (not 
being a feme covert, and not having lands of the clear 
ly value of twenty marks, or goods above the value 

of 401.) ſhall not within' the time before limited repair 
to his place of uſual dwelling and abode, and thereupon 
notify his coming as aforeſaid ; or at any time after his 
repairing to any ſuch place, ſhall paſs or remove above 
five miles from thence ; and ſhall not within three months 
next after he ſhall be apprehended for offending as afore- 
ſaid, conform himſelf in coming to church, anc᷑ in ma- 
king ſuch publick confeſſion and ſubmiſſion as is herein 
after directed, being thereunto required by the biſhop of 
the dioceſe, or a juſtice of the peace, or by the miniſter 
or curate of the pariſh; in every ſuch caſe, every ſuch 
offender, being thereunto warned or required by two 
juſtices of the peace or the- coroner, ſhall upon his cor- 


poral oath before two juſtices of the peace or a coroner | 


abjure the realm for ever; and thereupon ſhall depart 


out of this realm at ſuch haven and port, and within 


ſuch time, as ſhall be aſſigned and appointed by the ſaid 
juſtices or coroner, unleſs he be Jetted or ſtayed by ſuch 

wful and reaſonable means or cauſes, as by the common 
laws of this realm are permitted and allowed in caſes of 
abjuration for felony ; and in ſuch caſes of let or ſtay, 
then within ſuch reaſonable and convenient time after, 
as the common law requireth in caſe of abjuration for 
felony. / 8. 

And every juſtice of the peace gr coroner before whom 
ſuch abjuration ſhall be made, ſhall cauſe the fame pre- 
{ently to be entred of record before them, and certify the 
ſame to the next aſſizes. 1 9. ä | 

And if ſuch offender ſhall refuſe to make ſuch abjura- 
tion, or after abjuration made ſhall not go to ſuch ha- 
ven and within ſuch time as is before appointed, and 
from thence depart out of this realm, or after ſuch 
departure ſhall return without the king's ſpecial licence ; 
he ſhall be guilty of felony without benefit of clergy. 
r | 

Provided, that if any perſon fo reſtrained ſhall be ur- 
ged by . proceſs or be bound without fraud or covin to 
make appearance in any of the King's courts ; or ſhall 
be required by three or more of the privy council, or b 
four or more of any commiſſioners to be in that behalf 
aſſigned by the king, to make appearance before ſuch 
council or commiſſioners : in ſuch caſe, he ſhall incur no 


forfeiture for travelling to make appearance accordingly, 
M 2 nor 
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16 


* 


nor for his abode. concerning the ſame, nor for conveni. 
ent time for his return. . 13. 
And if any ſuch perſon ſo; reſtrained ſhall be bound or 


ought to yield his body to the ſheriff, upon proclama- 


tion in that behalf without fraud or covin to be made; 
in ſuch caſe he ſhall not incur. any forfeiture for travel- 
ling for that purpoſe only, nor for convenient time for his 
return. fc Lf l bon 

Provided alſo, that if any perſon that ſhall offend 
againſt this act, ſhall before he be thereof convicted, 
come to ſome. pariſh church on ſome ſunday or other ſeſ- 
tival day, and there hear divine ſervice, and at ſervice 
time, before the ſermon, or reading of the goſpel, make 
publick and open ſubmiſſion and declaration of his con- 
formity; he ſhall be diſcharged. Which ſubmiſſion ſhall 
be as followeth.: I A. B. do humbly confeſs and acknow- 
ledge, that I have grievouſly offended god in contemning 
her majeſty's good and lawful government and authority, 
by abſenting my ſelf from church, and from hearing di- 
vine ſervice, contrary to the godly laws and ſtatutes of 
this realm: And I am heartily ſorry for the ſame, and 
do acknowledge and teſtify. in my conſcience, that 
the biſhop or ſee of Rome hath not nor ought to have 
any power or authority over her majeſty, or within any 
her majeſty's realms or dominions: And I do promiſe and 
proteſt, without any diſſimulation, or any colour or means 
of any diſpenſation, that from henceforth I will from 
time to time obey and perform her majefty's laws and ſta- 
tutes, in repairing to the church, and hearing divine ſer- 
vice, and do my uttermoſt endeavour to maintain and de- 
fend the ſame. /. 15, 16. 0 | 

And the miniſter or curate ſhall preſently enter the 
ſame into a book to be kept in every pariſh. for that pur- 
poſe; and within ten days ſhall certify the ſame in writing 
to the biſhop, / 17. | ere dl 7 

And. if any perſon ſhall relapſe after his ſubmiſſion, he 
ſhall have no benefit by ſuch his ſubmiſſion. / x8. 

And married women ſhall alſo be bound by this act, 
except only in the cafe of abjuration. /. 19. 


ode frve miles] It ſeems that the miles ſhall be 
computed according to the - engliſh manner, allowing 
1760 yards to each mile; and that the fame ſhall be 
reckoned not by ſtreight lines, as a bird or arrow may 
fly, but according to the neateſt and moſt uſual way. 
if - 3; 1 3 | 
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Popery. 

In caſes of «abjuration for felony] Anciently, if a man had 
committed felony, and did fly to a ſanctuary,” that is, to 
a church or church yard, before he was apprehended, he 
might not be taken from thence to be tried for his 
crime; but on confeſſion thereof before the juſtices, or 
before the coroner, he was admitted to abjure the realm: 
but afterwards this + of ſanctuary, by the 21 J. 
c. 28. Was taken away. But the abjuration, where it is 
by ſtatute ſpecially appointed, as in the preſent caſe, doth 
ſtill continue. ä 

Abjuration] The form whereof, according to the an- 
cient books, is thus: This hear you, Sir coroner, that I 
A. O. of——in the county of ——am a popiſh recu- 
ſant, and in contempt of the laws and ſtatutes of Eng- 
land, I have, and do refuſe to come to their church: I 
do therefore, according to the intent and meaning of the 
ſtatute made in the 35th year, of queen Elizabeth, abjure 
the realm of En land. And I ſhall haſte me towards the 
port of P, which you have given and affigned to me, and 
that I ſhall not go out of the highway leading thither, 
nor return back again; and if I do, I will that I be ta- 
ken as a felon of the king: And that at P. I will dili- 

ntly ſeek for paſſage, and I will tarry there but one 

ood and ebb, if I can have paſſage; and unleſs I can 
have it in ſuch ſpace, I will go every day into the ſea up 
to my knees, aff 
his doom. Stam. 116. Mir. b. 1. Offic. Cor. 49. 

2. And by the 3 J. c. 5. .. 7. The king, or three of 
the privy council in writing under their hands, may give 
licence to every ſuch recuſant'to go and travel out of the 
compaſs of fivemiles, for ſuch time as in the ſaid licence 
ſhall' be contained, for their travelling attending and 
returning, and without any other cauſe to be expreſſed 
within the ſaid licence: And if any perſon ſo confined 
ſhall have neceffary occaſion or buſineſs to go and travel 
out of the compaſs of the ſaid five miles, then upon li- 
cence in writing in that behalf to be gotten, under the 
hands and ſeals of four juſtices of the peace of the ſame 
county diviſion or place, next adjoining to the place of 
abode of ſuch recuſant, with the privity and aſſent in 
writing of the biſhop of the dioceſe, 'or of the lieutenant 
or a deputy lieutenant of the county reſiding within the 
ſaid county or liberty, under their hands and ſeals (in 
which licence ſhall be ſpecified both the particular cauſe 
of the licence, and the time how long the party ſhall be 
abſent in travelling attending and returning); it 25 — 

N ; 


13 


aying to paſs over. So help me god and 
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ter being alſo a deputy lieutenant there 


Popery. 


be lawful for ſuch perſon to go and travel about ſuck his 
neceſſary buſineſs for ſuch time only as ſhall be com. 
priſed in the faid licence, the party ſo licenſed firſt 
making oath before the ſaid four juſtices or any of them, 
that he hath truly informed them of the cauſe of his 
journey, and that he ſhall not make any cauſeleſs 7 
And every perfon ſo confined who ſhall go above five 
miles from the place to which he is confined, not having 
ſuch licence, and not having 'taken ſuch oath, ſhall ſuffer 


as by the 35 EL. c. 2. 949 e 
E. 11 7 Peter Maxfield was indicted, that he being a 
convicted recuſant departed above five miles from his 
abode in Walſtood in the county of Stafford contrary 
to the ſtatute, The defendant pleaded, that he inform- 
ed Ralf Snead, Walter Bagnal, and two other juſtices 
of the peace of the county of Stafford 8 ſaid Wal- 

„chat he had 
urgent occaſions to go to London, about. baue con- 
cerning his eſtate, and made oath before them that it was 
true; whereupon they by writing under their ſeals gave 
licence unto him to go to London, or to other places, as 
his buſineſs required, for fix months; by virtue whereof 
he went; and fo juſtifies, And it was thereupon de- 
murred: 1. Becauſe the ſtatute is, that four juſtices, 
with the aſſent of a lieutenant in writing, or one de- 
puty lieutenant in writing, may give licence for it ought 
to be by four juſtices Velides the deputy lieutenant : 
And all the court were of that opinion; for the ſta- 
tute appointing preciſely the number of the juſtices, 
with the affent as aforeſaid, it ought to be ex tly pur- 
ſued; and it is not ſufficient, that a deputy lieutenant be 


one of the four. 2. The licence is not good, becauſe it 


is not pleaded to be under their hands; and it is not ſuf- 
ficient to plead it to be under their ſeals: Alſo the li- 
cence ought to ſhew the particular cauſe of the li- 
cence, and not in ſuch general manger, for urgent 
cauſes, Whetefore rule was given, that if cauſe were 
not ſhewn, judgment ſhould be entred for the king. 
Cro. Ja. 352. ä 


XXXV. Shall be diſabled as to law, phyfick, and 
f offices, , | i 
By the 3 J. c. 5. No recuſant corvift ſhall practiſe the 
common law of this realm as a counſellor clerk attorney 
or ſolicitor, nor ſhall practiſe the civil law as advocate or 
proctor ; nor practiſe phyſick, nor exerciſe the trade of 
. x f* an 
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an ; nor ſhall. be judge miniſter clerk or ſtew” 
ard bf or in any court, or keep any court, nor ſhall be 
regiſter or town clerk, or other miniſter or officer in any 
court; nor ſhall bear any office or charge, as captain, 
lieutenant, coxporal, ſerjeant, ancient-bearer, or other 
office in camp, troop, band or company of ſoldiers ; nor 
ſhall be captain maſter or governor or bear any office of 
charge of or in any ſhip caſtle or fortreſs of the king ; but 
ſhall be utterly" diſabled for the ſame: and every perſon 
offending herein ſhall alfo forfeit 1001, half to the king, 
and half to him that ſhall fue in any of the king's courts 
of record. /. 8. | 
And no ＋ů5 recuſant conuift, or having a wife being a 
popiſh recufant convict, ſhall exercife any publick office or 
charge in the commonwealth ; but ſhall be utterly diſabled 
to exerciſe the ſame by himfelf or by his deputy : Except 
ſuch huſband himſelf, and his children which ſhall 
above the age of nine years abiding with him, and his 
ſeryants in houſhold, ſhall once a month, not having any 
reaſonable excuſe, to the contrary, repair to ſome church 
or chapel uſual for divine ſervice, and there hear divine 
ſervice; and the ſaid huſband, and ſuch his children and 
ſervants as-are of meet age receive the ſacrament of the 
lord's ſupper, at ſuch times as are limited by the laws of 
this realm, and do bring up his ſaid children in true reli- 


gion. / 9 


XXXVI. Shall. not be executors, adminifirators, or 
guardians. 


By the 3 J. c. 5. A recuſant convict ſhall be diſabled 
to be executor or adminiftrator by force of any teſtament 
or letters of adminiſtration; nor ſhall have the cuſtody of 
any child as guardian in chivalry, guardian in ſocage, or 
Ta in nurture of any lands freehold or copyhold. 
» 22, 

And the next of kin of ſuch child to whom the lands 
caunot lawfully deſcend, who ſhall uſually reſort to ſome 
church or chapel and there hear divine fervice, and receive 
the ſacrament thrice in the year next before, ſhall have 
the cuſtody and education of ſuch child and of his lands 
holden in knights ſervice, till the full age of the ſaid ward 
of twenty one years; and of his lands holden in ſocage, 
as a guardian in ſocage; and of his lands holden by copy 
of court roll of any manor, ſo long as the cuſtom of the 
ſaid manor ſhall allow the ſame: and ſhall yield an account 


of the profits of the ſame to the ſaid ward. ./. 23. 
M 4 And 
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Aid if any of the wards of the king or of any other ſhall 
be granted or fold to any popiſh recuſant convict, ſuch 
grant or ſale ſhall be void. / 24. | 


XXXVII. ' Shall not. inherit or. take by deſcent, de- 


viſe, or purchaſe. 


By the 11 & 12 V. c. 4. If any perſon educated in 


the popiſh religion or profeſſing the ſame, ſhall not with- 
in ſix months after he ſhall attain the age of eighteen 
years, take the oaths of allegiance and 22 and 
ſubſcribe the declaration of the 30 C. 2. in the chancery 
or king's bench or quarter ſeſſions where he ſhall reſide; 
he ſhall in. reſpe& of himſelf (but not of his heirs) be 
diſabled to inherit or take any lands by deſcent deviſe or 
limitation, in poſſeſſion 2b Jiaget remainder ; and du- 
ring his life, or till he ſhall take the ſaid oaths and ſub- 
ſcribe the declaration, bis next of kin who ſhall be a pro- 
teſtant ſhall enjoy the ſame without being accountable 


except for waſte, for which he ſhall pay to the party diſ- 


abled, treble damages: and every papiſt or perſon profeſ- 
ſing the-popiſh religion ſhall be diſabled to purchaſe, in 
his own name, or in the name of any other to his uſe or 
in truſt for him any manors, lands, profits out ef lands, 
tenements, rents, terms, or hereditaments ; and all eſtates 
terms and any other intereſts or profits out of lands, to be 
made ſuffered or done for the uſe of ſuch perſon or upon 
any truſt or confidence mediately or immediately for the 
benefit or relief of any ſach perſon, ſhall be void. / 4. 


Shall not within 6 months after he Holl attain the age of 18 


years] If an infant is ſo young, as at the time of the ac- 
cruing-of the title (be it by deviſe or limitation) by rea- 
ſon of his tender years he is incapable of embracing any 


religion; in ſuch caſe he may take within this act: but 


he muſt take care to conform before the age of 18 years 
and 6 months; otherwiſe he forſeits to the next proteſtant 
ir. 2 P. Mill. 3. 


Diſabled to parchaſe] A papiſt tenant in tail ſuffers a re- 
eovery to the uſe ot himſelf in fee, in order to make 2 
marriage ſettlement; this is not a purchaſe within this 
ſtatute, Str. 267. Mr. Ratcliffes eaſe, upon an appeal 
to the lords delegates from the judgment of the commiſ- 
ſioners for forfeited eſtates. | 


Any 


-Popery. 
Any manors, lands, &c, ] But he may take perſonal eſtate, 
by the ſtatute of diſtributian. 3 Peere Mill. 40. 


XXXVIIL Inrolling deeds and wills of papiſts.. 


1. By the 3 G. c. 18. No manors or lands or any in- 
tereſt therein, or rent or profit thereout, ſhall paſs alter 
or change from any papiſt or perſon profeſſing the popiſh 
religion, by any deed or will, except ſuch deed within 
ſix months after date, and ſuch will within fix months 
after the death of the teſtator, be inrolled in one of the 
king's *courts of record at Weſtminſter, or within the 
county Wherein the manors and lands do lie, by the cuſtos 
rotulorum and two juſtices of the peace and the clerk of 
the peace, or two of them, . whereof the clerk of the peace 
nnr | | 
2. But by the 10 G. c. 4. Leaſes of lands made by pa- 
piſts or perſons profeſſing the popiſh religion, to any pro- 
teſtant, whereon the full yearly value or the ancient or 
moſt accuſtomed yearly rent or more ſhall be reſerved, 
ſhall be good without inrolling. 19. 

;, And by the 2 G. 3. c. 26. Such "deeds and wills 
mal be good, if they be inrolled before Dec. 25, 1762; 
if advantage hath not been taken of the default, before 
Dec. 25, 1761. And there is generally the like clauſe of 
indemnity in ſome act of parliament every two or three 


And by the ſame ſtatute, No purchaſe made for full 


and valuable conſideration of any manors meſſuages or 
lands or of any intereſt therein, by any proteſtant, and 
merely and only for the benefit of proteſtants, ſhall be 
impeached or avoided by reaſon that any deed or will thro? 
which the title thereto is derived hath not been inrolled ; 


ſo as no advantage was taken of the want of inrollment 


thereof before ſuch purchaſe was made, and ſo as no de- 
cree or judgment hath been obtained for want of the in- 
rollment of ſuch deeds or wills. 

Provided, that nothing herein ſhall be conſtrued to ex- 
tend, to make good any grant, leaſe, or mortgage, of the 
advowſon, or right of preſentation, collation, nomina- 
tion, or donation, of and to any benefice, prebend, or 
eccleſiaſtical living, ſchool, hoſpital, or donative, or any 
avoidance thereof, made by any papiſt or perſon profeſſing 
the popiſh religion, in truſt, directly or indirectly, medi- 
_y or immediately, by or for any ſuch papiſt or perſon 

rofeſſing the popiſh religion, whether ſuch truſt hath 


n declared by writing or not. 
XXXIX. Re- 
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XXXIX. Regiſtring eftates of papiſts. 

1. By the 1 G. ff. 2. c. 55. Every perſon having any 
eſtate or intereſt in any lands, * a popiſh recuſant or 
papiſt or educated in the popiſh religion or whoſe parent 
or parents ſhall be a papiſt or papiſts er who ſhall uſe or 
prone the popiſh religion, ſhall within ſix months after 
he ſhall attain to the age of twenty one years take the oaths 
of the 1 G. f. 2. c. 13. and repeat and ſubſcribe the de- 
claration againſt p of the 30 C. 2. in one of the courts 
at Weſtminſter or at 1 ſeſſions of the peace where ſuch 
lands or ſome part thereof ſhall lie, between the hours of 
nine and twelve in the forenoon; or in default thereof, 


ſhall within ſix months next after the time appointed for 
him to take the oaths, and ſo from time to time within fix 


months after he or any truſtee for him ſhall come into the 


poſſeſſion or perception of the rents or profits of any other 
lands, regiſter or procure to be regiſtred his name and all 
ſuch lands, in what pariſh townſhip or place the ſame do 
lie, and who are the poſſeſſors thereof, and what eſtate or 
intereſt he has in the ſame, the yearly rent if the ſame 
ſhall be lett; and if the ſame be lett upon leaſe, then by 
whom ſuch leaſe was made, what yearly or other rent is 
reſerved thereupon, and what fine or ſum of money was 
paid for ſuch leaſe, in caſe the ſame was made by himſelf 
or any perſon in truſt for him or that he was party or 
privy thereunto ; and the time and day of the month and 
year when ſuch entry ſhall be made, ———in, a, parch- 
ment book or roll which ſhall be kept by the derk of the 

And LE ſuch perſon ſhall take care that his name be, 
within the lad fix months allowed for making ſuch regiſ- 
try, ſubſcribed to ſuch regiſtry in the preſence of two juſ- 
tices in open ſeſſions, either by himſelf, or by his attor- 
ney thereunto lawfully authorized. þy warrant of attorney 
under his band and ſeal executed by him in the preſence of 
two witneſſes, who ſhall make proof of ſuch execution 
upon their oaths at the ſeſſions where ſuch name fhall be 
ſubſcribed or regiſtry produced; and two juftices then 
preſent ſhall ſubſcribe their names to ſuch entry as wit- 
neſles that the ſame was duly made, and in default thereof 
each of the ſaid juſtices then preſent ſhall forfeit 201 to 
the king. / 1. | 

And the clerk of the peace ſhall keep parchment books 
or rolls at ſome notorious place within his diviſion, and 
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ſhall by himſelf or his lawful deputy enter therein the 
chriſtian and ſinnames of every ſuch perſon who ſhall come 
in perſon and deſire to be regiſtred, or ſhall ſend any wri- 
ting under his hand to him or his deputy, deſiring him to 
regiſter his name; and ſhall alſo regiſter the eſtate in lands 
of every. ſuch perſon, in ſuch manner and in ſuch words 
as he ſhall by any writing fi by him defire : Provided 
ereby appointed for the fame, 
and that he apply to the ſaid clerk of the peace or his de- 
puty to enter ſuch: regiſtry, and deliver to him in writing 
the words he deſires. to have fo regiſtred or entred ten 
days before the ſeſſions where the entries are to be ſubſcri- 
bed. And ſuch clerk of the peace or his deputy ſhall en- 
ten ſuch pexſons names and regiſtry of their eſtates before 
(the next ſeſſions after ſuch delivery, in the ſaid books or 
rolls; and ſhall carry the ſaid books and rolls in which 
ſuch. entries ſhall be ſo made, to the next and every other 
ſeſſions of the peace, until the time of ſuch fubfcribing 
ſhall be expired. And ſuch clerk of the peace ſhall alſo 
keep alpbabetical tables of the ſirnames of all fuch perſons 
whoſe. names and eſtates ſhall be regiſtred, and of the pa- 
riſhes and townſhips where the lands ſo regiſtred lie, with 
reference to the place in the books or rolls where ſuch 
names and lands ſhall be regiſtred; and ſhall alſo carefully 
keep all ſuch warrants of attorney as ſhall be ſo proved as 
aforeſaid upon a file; together with-ſuch books and rolls 
and ſhall likewiſe enter ſuch warrants of attorney upon 
record; and ſhall have for ſuch regiftry and entry on 
record 3d for every 200 words which fuch regiſtry and 
entry on record ſhall contain; and ſhalt have 4d for every 
ſearch that ſhall be made for the name or eſtate of any 
perſon ; and ſhall make ſearch on the requeſt of any per- 
ſon who ſhall pay ſuch fees, and ſhall permit fuch perſon 
to inſpect the ſaid tables books and rolls and ſuch letters 


of attorney as ſhall be ſo filed; and ſhall give copies of 


ſuch regiſtries ſubſcribed by himſelf or his lawful deputy, 
to every perſon who ſhall deſire the ſame and tender him 
the fees hereby appointed for the fame ; and ſhall ſuffer 
ſuch perfons who ſhall requeſt him ſo to do, to examine 
the ſame with the roll or book, and for fo doing ſhall 
have 3d for every 200 words contained in every ſuch 
copy. /. 1. 

And if any clerk of the peace ſhall negle& or refuſe to 
do any the — hereby appointed, he ſhall forfeit his 


othce, /. 1. 
” And 
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And if any ſuch perſon hereby required to take and ſub. 
ſcribe; ſuch oaths and repeat and ſubſcribe ſuch declara- 
tion as aforeſaid, or in default thereof to regiſter or cauſe 
to be regiſtred his name and eſtate. as aforeſaid, ſhall not 
either take and ſubſcribe ſuch oaths and repeat and ſubſcribe 
ſuch declaration in manner aforeſaid, or regiſter. his name 
and eſtate as aforeſaid, and alſo ſubſcribe his name to ſuch 
regiſtry or procure the ſame to be ſubſcribed by ſuch his 
attorney as aforeſaid, within the time limited for the doing 
thereof, or ſhall not regiſter the ſame truly; he ſhall for- 
feit the fee ſimple and inheritance of all ſuch lands not re- 
giſtred or fraudulently regiſtred whereof he or any perſon 
in truſt for him was ſeiſed in fee ſimple at the time of ſuch 
default or fraud in regiſtring, and the full value of the in- 
heritance of all ſuch lands not regiſtred or fraudule 
regiſtred whereof, he or ſome perſon: in truſt for him was 
not ſeiſed in fee ſimple at the time of ſuch default or fraud 
as aforeſaid; two third parts to the king, and the other 
third part to ſuch perſon being a proteſtant who ſhall ſue 
for the ſame at the common law in any of the courts at 
Weſtminſter or in the chancery: and the perſon ſo ſui 
ſhall be intitled in the court of chancery to demand al 
ſuch diſcoveries as he might do if he were a purchaſer for 
valuable conſideration, and to demand a true. diſcovery 
from all perſons of all ſuch incumbrances and titles which 
any way affect the ſame, and of all truſts relating thereto , 


to which bill no plea of demurrer ſhall be allowed, but 


the defendant ſhall ſufficiently anſwer the ſame at large: 
and alſo the perſon ſuing for the ſame may bring an eject- 
ment on his own demiſe, and give this act and the ſpecial 
matter in evidence; and if it ſhall appear upon trial of 
ſuch ejectment, that the eſtate ſued for is the eſtate of the 
perſon ſo neglecting to regiſter or fradulently regiſtring, 
and the defendant ſhall not make it appear that he took 
the ſaid oaths and repeated and ſubſcribed the ſaid decla- 
ration'in manner aforeſaid, or otherwiſe that he regiſtred 
his name and the eſtate ſo ſued for, a verdict ſhall be given 
for the leſſor of the plaintiff in ſuch ejectment, and judg- 
ment ſhall be thereupon had as is uſual upon verdicts in 
ejectments, and the leſſor of the plaintiff ſhall have coſts 
of ſuit as is uſual when judgment in ejectment is recover- 
ed by or given for the leſſor of the plaintiff; and by ſuch 
judgment two third parts of the lands ſo recovered ſhall be 
veſted in the king, and the other third part in the perſon 
who ſhall be leſſor of the plaintiff in the ſaid ejectment. 
þ 1 

But 


up 


a 


ow 64 <2. 82 
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But in caſe ſuch perſon ſo making default or commit- 
ting any fraud in regiſtring as aforeſaid, after ſuch default 
Fad committed, and before he be convicted or an 
ejectment or ſuit brought for ſuch forfeited lands, mall 
bona ſide ſor a juſt and valuable conſideration convey 
over grant leaſe or incumber any ſuch lands omitted or 
fraudulently regiſtred as aforeſaid; the perſon ſo purcha- 


ſing or having fuch grant leaſe or incumbrance, not 


knowing at the time of ſuch purchaſe or incumbrance 
made the ſaid offender to be a perſon within the deſcrip- 
tion of this act, ſhall not be prejudiced hereby, but in 
ſuch caſe the offender ſhall forfeit the value of the 
inheritance to be diſtributed and recovered in manner 
aforeſaid. /. 3. 

Alſo this ſhall not extend to compel any perſon to re- 
giſter or -procure to be regiſtred any lands, until he or 
ſome other perſon as truſtee for him hath been aQually 
ſeized, and have notice thereof, or poſſeſſed, or in the 
receipt of the rents or profits of the ſame for ſix months. 


þ — this ſhall not extend to compel any perſon to re- 
giſter any lands, whereof he ſhall be only farmer or 
tenant at rack rent, or only ſhall hold by leaſe where- 
upon two thirds of the full yearly value or more ſhall be 
reſerved. /. 5. 

Alſo this ſhall not extend to defeat or prejudice any 
proteſtant, or other creditor, who bona fide ſhall have 
any charge or incumbrance upon any real eſtate hereby 
directed to be regiſtred; but then in caſe of ſuch charge 
or incumbrance, the perſon ſo making default or commit- 
ting any fraud in regiſtring as aforeſaid, ſhall forfeit the 
value of ſuch charge and incumbrance, one third to 
him who ſhall by virtue of this act ſue for and re- 
cover the lands ſo forfeited ſubject to ſuch charge and 
incumbrance or any part thereof in proportion to the 
7 6 lo by him recovered, and two thirds to the king. 

2. And by the 3 G. c. 18. No action for any penalty 
or forfeiture on this or the former act, for wilfully ne- 

lecting or refuſing to regiſter or for committing fraud in 

uch regiſtry, ſhall be commenced after two years after 
the offence committed. /. 2. 

And where any manors demeſne or other lands or en- 
tire farms do lie in more counties than one, the regiſtring 
thereof, in the county only where the manor houſe or the 
houſe to the ſaid farm or lands do lie, and not in ſeveral 

counties 
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counties, taking notice thereof in the ſaid regiſtry, that 
the ſame do extend to ſuch other county. ſhall be 
a ſufficient” regiſtring of ſuch entire manors farms or 
lands. /. 

And no Ge for a full and valuable conſideration of any 
manors meſſuages or lands, or of any intereſt therein, by 
any perſon being reputed owner or in the poſſeſſion or 
receipt of the rents and profits thereof, made to and for 


an — purchaſer, and merely and only for the 
— t of proteſtants ſhall be — or — by 
reaſon of any of the diſabilities or incapacities in the 11 
& 12 V. c. 4. or 1 FJ. . 4. or other acts contained, 
and incurred by any perſon joining in ſuch ſale, or by 
any other perſon from or thro' whom the title or any in- 
tereſt therein ſhall be derived; unleſs before ſuch ſale, 
the perſon intitled to take advantage of ſuch diſability or 
incapacity ſhall have recovered the ſaid manors meſſuages 
or lands, or give notice of his claim and title to ſuch pur- 
chaſer; or, before the conttact for ſuch ſale, ſhall have 
claimed the ſaid manors meſſuages or lands, by reaſon of 
ſuch diſability or incapacity, and have entred ſuch claim 
in open court at the general ſeſſions of the peace where the 
ſame do lie, and bona fide and with due diligenee purſued 
his remedy in a proper courſe of juſtice for the recovery 
thereof. /. 4. | | 


XL. Papiſts to pay double taxes. 


By the yearly land tax acts, papiſts and reputed pa- 
piſts, being of eighteen years of age, who ſhall not 
have taken the oaths of allegiante and ſupremacy, ſhall 
pay double land tax. 8 


XLI. Lands given to ſuperſittious uſes. 


By the 1 G. ff. 2. c. 50. All manors lands tenements 
rents tithes penſions portions annuities and all other he- 
reditaments whatſoever, and all mortgages ſecurities ſums 
of money goods chattels and eſtates, which have been 
given granted deviſed bequeathed or ſettled upon truſt, or 
to the intent that the ſame or the profits or proceed there- 


of ſhall te applied to any abbey priory convent nunnery 


college of jeſuits ſeminary or ſchool for the education of 
youth in the Romiſh religion in Great Britain or elſe- 
where, or to any other popiſh or ſuperſtitious uſes, 
»—— ſhall be forfeited to the king for the ule of the 


publick. / 24. 
And 


Popery. 
And the commiſſioners, of the forfeited eftates by that 
act had power to inquire and inform themſelves of all 


ſuch. / 25. . 


XIII. Preſentment of papiſts to the courts ſpiritual 
and temporal. 


1 Can. 110, If the churchwardens or queſtmen or aſ- 
ſiſtants ſhall know any man within their pariſh or elſe- 
where, that is a fautor of any uſurped or foreign power 
by the laws of this realm juſtly rejected and taken away, 
or a defender of ' popiſh and erroneous doctrines; they 
ſhall detect and preſent the ſame to the biſhop of the dio- 
ceſe or ordinary of the place to be cenſured and puniſhed 
according to ſuch eccleſiaſtical laws as are preſcribed in 
that behalf, | 

2. Can. 114. Every parſon vicar or curate ſhall care- 
fully inform themſelves me year, how many popiſh 
recuſants men women and children above the age of thir- 
teen years, and how many being popiſhly given (who 
tho' they come to the church, yet do refuſe to receive 
the communion) are inhabitants or make their abode ei- 
ther as ſojourners or common gueſts in any of their ſeve- 
ral pariſhes, and ſhall ſet down their true names in wri- 
ting (if they can learn them) or otherwiſe ſuch names 
as for the time they carry, diſtinguiſhing the abſolute 
recuſants from half recuſants ; and the ſame ſo far as they 
know or believe, ſo diſtinguiſhed and ſet down under 
their hands, ſhall truly preſent to their ordinaries, un- 
der pain of ſuſpenſion, before the feaſt of St. John Bap- 
tiſt. And all ſuch ordinaries chancellors commiſſaries 


archdeacons officials and all other eccleſiaſtical officers to 


whom the ſaid preſentments ſhall be exhibited, ſhall 
likewiſe within one month after the receipt of the ſame, 
under pain of ſuſpenſion by the biſhop from the execu- 
tion of their offices for the ſpace of half a year (as often 
as they ſhall offend therein), deliver them or cauſe to be 
delivered to the biſhop reſpectively; who ſhall alſo exhibit 
them to the archbiſhop within ſix weeks ; and the archbi- 
ſhop to his majeſty within other fix weeks after he hath 
received the ſaid preſentments. 

3. And by the ſtatute of the 3 J. c. 4. The church- 
wardens and conſtables of every town pariſh or chapel, 
or one of them, or if there be none ſuch, then the chief 
conſtable of the hundred where ſuch town pariſh or cha- 
pel ſhall be, as well in places exempt as not _ 

al 
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ſhall once a year preſent the monthly abſence from church 
of all popiſh recuſants ; and ſhall preſent the names of 
their children being of the age of nine years and upwards, 
abiding with their parents, and as near as they can 
the age of every of the ſaid children; as all the names 
of the ſervants of ſuch recuſants; ——at the general 
quarter ſeſſions. . 4. 

- Which preſentments ſhall be recorded by the clerk of 
the peace, or town clerk, without fee. And in default 
of ſuch preſentment to be made, the churchwardens con- 
ſtables or high conſtables ſhall forfeit 20ſh ; and in de- 
fault of ſuch recording, the clerk of the peace or ton 
clerk ſhall forfeit 40th : To be recovered in the king's 
bench, aſſizes, or ſeſſions. /. 5, 36. 

And upon every preſentment of ſuch monthly abſence, 
whereupon the party ſhall after be indicted and convicted 
(not being for the ſame abſence before preſented) the 
churchwardens conſtables or high conſtables making ſuch 
preſentment, ſhall have a reward of 40 ſh, to be levied 
out of the recuſant's goods and eſtate in ſuch manner and 
form as the juſtices ſhall by their warrant then and there 
order and appoint. /,. 6. * 


XLII. Information againſt papiſts not reſtrained to 
nn] the proper county. 


The act of the 21 J. c. 4. for laying informations in 
the proper county, ſhall not extend to any information 
ſuit or action grounded upon any law or ſtatute made 
againſt popiſh recuſants, or againſt thSſe that ſhall not 
frequent the church and hear divine ſervice ; but ſuch of- 
fence may be laid or alledged to be in any county at the 
pleaſure of the informer, any thing in the ſaid act to the 
contrary notwithſtanding. /. 5. 


XII. Peers bow to be tried in caſes of recuſancy. 


It is generally provided in the ſeveral acts, that peers 
in caſes of recuſancy ſhall be tried by their peers. 


1 XLV. Papiſts conforming. 


* By the 1 J. c. 4. If any recuſant ſhall ſubmit or 
reform himſelf and become obedient to the laws of the 
church, and repair to church, and continue there during 

the 


ers 


Paper... 
the time of divine ſervice and ſermons ; he ſhall be diſ- 
charged. /. 2. | 
235 & J. c. 4. Every popiſh recuſant convict, 
who ſhall conform himſelf and repair to church, ſhall 
within the firſt year after he ſhall ſo conform himſelf, 
and after the ſaid firſt year ſhall once in every year fol- 
lowing at the leaſt, receive the ſacrament of the lord's 
ſupper, in the church of the pariſh where he ſhall moſt 
uſually abide, /. 2. | ab 
And if there be no ſuch pariſh church, then in the 
church next adjoining : on pain that for ſuch not receiv- 
ing he ſhall forfeit for the firſt year 201, for the ſecond” 
year 401, and for every year after 601, until he ſhall have 
received the ſacrament, as aforeſaid : And if after he ſhall 
have received the ſacrament, he ſhall eftſoons at any 
time offend in not receiving the fame by the ſpace 'of 
one year, he ſhall for every ſuch offence forfeit bol. The 
one half of all which forfeitures ſhall be to the king, 
and the other half to him that will ſue in any court of 
record at Weſtminſter, or at the aſſizes, or general quar- 
ter ſeſſions, / 3. | by | 
3. And by the 11 C. 2. c. 17. Every perfor being re- 
puted owner or in poſſeſſion or receipt of the rents and 
profits of any manors meſſuages or lands, or of any inte- 
reſt therein, who having been or reputed to be a papiſt or 
educated in the popiſh religion, ſhall conform to and pro- 
feſs the proteſtant religion, and ſhall take the oaths of 
allegiance ſupremacy and abjuration and repeat and ſub- 
ſcribe the declaration of the 30 C. 3. in the court of 
chancery, king's bench, or quarter ſeſſions of the county 
where he ſhall reſide (all which ſhall be recorded in one 
of his majeſty's courts of record at Weſtminſter or ſuch | 
quarter ſeſſions as aforeſaid) ; and every perſon being a 
proteſtant, 'claiming under ſuch perſon ſo conforming, for 
his own benefit or for the benefit of any other proteſtant 
and not for the benefit of any papiſt, 


charged from all diſabilities and incapacities incurred by 
ſuch perſon fo reputed owner or in poſſeſſion or receipt of 
the rents and profits as aforeſaid, or by any other perſon 
by from or thro* whom the title to ſuch manors meſſuages 
or lands or any intereſt therein ſhall be derived, for ſuch 
eſtate or intereſt as he would have had if no ſuch diſability 
or incapacity had been incurred; unleſs the perſon intitled 
to take adyantage of ſuch diſability incapacity..or defect 
of title ſhall boha fide recover ſuch manors meſſuages or 

 { BY © + WY N ds, 
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ſhall hold 


poſſeſs and enjoy all ſuch manors meſſuages and lands diſ- 
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lands, by judgment or decree, in ſame action or ſuit to 
be commenc me kalendar Ai before, the making 


7 Ard record, and to be proſecuted with due diligence. 


Hs this ſhall not prejugice the right of, any perſon 
intitled to take adyantage of ſuch diſability or — 


city, who ſhall have, precedent. to the making of ſuch 
record, been in quiet, pofleflion, of any ſuch mangrs mel. 
ſuages or lands by the ſpace of two kalendar months. 


7 And if any ſuch perſon ſo conforming ſball afterwards 


return to or k b. profeſs the, popiſh, religion, he ſhall for 


ever a 
benefit of this act, and ſhall from theuceforth. be liable 
to the ſame diſabilities. incapacities, and, forfeitures as 
if he had not taken the faid, oaths and. ſubſcribed the 
decl tion, {i 
ſo, this not extend to. prejudice, the right of 2 
perſon intitled to any remainder or 5 in — 4 
manors meſſuages or lands, in, caſe he ſhall ue 
right by ſome action or ſuit to be — within 
twelve kalendar months next after the precedent eſtate 
on which ſuch remainder or reverſion depends and is 
expectant ſball be determined, and ſhall. proſecute ſuch 
action or ſuit with due diligence. / 4. 

In the year 1714, the convocation - up a form of 


22 a from popery: Which is printed in 
Hill. Conc. V. 4. p. 660. | 


XI. VI. Saving. of the. ecclgſiaſt ical juriſdiction. 


It is generally proyided by the ſeveral principal ſta- 
tutes above 9 that that nothing therein ſhall take 


cya Or abridge the Ys or. juriſdiction of eccleſia - 


ſtical cenſures; but the archbiſhops, biſhops, and other 
Re? judges may, proceed as before, the making 


n e niches, See THIER 
Prema See Courts. 
Præſtation. See Penſion. 
- Preaching. See Publick wozſhip. 
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be diſabled and. incapable of having any 
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| ＋* E law 2 pre bendaries, canons, and 
egi 


other members of chapter in cathedral and 
inte churches, falleth in under the enn 


Chapters. 


1 181 13 4 *, FOE MW TOME: . 


Perogative court. 
HE ive court of the archbiſhop, is that 

I court wherein all teſtaments are proved, and all 

miniſtrations granted, where the party dying within 
the province hath bona notabilia in ſome other dioceſe 
than where he dieth; and is ſo called from the archbi- 
ſhop's haying a preregutive throughout his whole province 
for the ſaid — 4 I. 335. 

From this court the appeal lieth to the king in chan- 
cery. on | 
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Peeſentation, 


RESENTATION, or collation, to a living, 
is treated of under the title Benefice. 
Freſenttion to popith livings, is treated of under the 


title Popery, 
Prieſt. See Ordination. 
Prior. Ser Monaſteries. 
Private chapels. See Chapel. 
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Not bound to 
ſerve in a tem- 
poral office, 


Pꝛivileges and reſtraints of the 
clergy, 
I, HE common law, to the intent that eccleſiaſtical 


perſons might the better diſcharge their duty in 
celebration of divine ſervice, and not to be intangled 


with temporal buſineſs, hath provided that they ſhall not 


Not reftrained 


from ſerviag in 


a temporal office. 


be bound to ſerve in any temporal office. 1 ff. 96. 

And altho' a man holdeth lands or tenements, by rea- 
ſon whereof he ought to ſerve in a temporal office, yet if 
this man be made an eccleſiaſtical perſan within holy or- 
ders, he ought not to be elected to any ſuch office; and 
if he be, he may have the king's writ for his diſcharge, 
2 Infl. 3. an 1h 7 

Reis, altho* it be an office which he may execute 
by deputy : Thus, in the caſe of the vicar of Dartford, 
H. 12 G. 2. the court granted to him a writ of privilege, 
againſt ſerving the office of expenditor to the commiſ- 
ſioners gf ſewers ; tho' it was inſiſted, that this was an office 
which might be executed by deputy. Str. 117). 

2. The popiſn foreign canon law forbids ſecular offices 
and employments to perſons in holy orders, So do the 
following conſtitutions : 

Otheb, No clergyman ſhall be an advocate in the ſecu- 
lar court in a cauſe of blood, or in any other cauſe but 
ſuch as are allowed by law. And if any ſhall do other- 
wiſe, if it be in a cauſe of blood, he ſhall be ipſo facto 
ſuſpended from his office; and if in any other cauſe, he 
ſhall be puniſhed by. his dioceſan according to his difcre- 
tion. And in Cauſes of blood which ſhall extend to life 
or member, we do ſtrictly injoin, that no clergyman pre- 
ſume to be a judge or an aſſeſſor ; and he who ſhall act 
contrary hereunto, beſides the ſuſpenſion from his office 
which he ſhall ipſo facto incur, ſhall be otherwiſe pu- 
niſhed according to the diſcretion of his ſuperior : From 
which ſentence of ſuſpenſion he ſhall by no means be ab- 
ſolved by his dioceſan, until he ſhall have made compe- 
tent ſatisfaction, Athen. 91, 

And, more particularly, by another canſtitution of the 
ſame legate : Whereas it is unbecoming for clergymen 
employed in heavenly offices, to miniſter in ſecular hairs; 
we think it ſordid and baſe, that certain clerks greedily 
purſuing earthly gain and temporal juriſdictions, do re- 

f celve 
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ceive ſecular juriſdiction from laymen, ſo as to be named 
juſtices, and to become miniſters of juſtice, which they 


cannot adminiſter without injury to the canonical diſpo- 


ſitions and to the clerical order: We deſiring to extir- 
pate this horrid vice, do ſtrictly injoin all rectors of 
churches and perpetual vicars and all others whatſoever 
conſtituted in the order of prieſthood, that they receive 


no ſecular juriſdiction from a ſecular perſon, or preſume 


to exerciſe the ſame z and if they do, they ſhall relin- 
quiſh the ſame within the ſpace of two months, and ne- 
ver reſume it; and, whoſoever ſhall attempt any thing 
contrary to the premiſſes, ſhall be ipſo facto ſuſpended 
from his office and benefice ; and if he ſhall intrude into 
his office or benefice during ſuch ſuſpenſion, he ſhall not 
eſcape canonical , vengeance, which ſhall not be relaxed 
until he ſhall have made ſatisfaction at the diſcretion of 
his dioceſan, and taken an oath that he will not do the 
like again. Saving the privileges of our lord the king in 
this behalf. Athon 89. SY 

Which ſaving (Mr. Johnſon ſays) intirely defeated the 
conſtitution, And in the former conſtitution there is 
alſo a ſaving, for ſuch cauſes gs are allowed by law. Johnſ. 
Othob, hon 91. | 

But if thoſe ſavings had not been expreſſed ; yet it is 


certain, that the conſtitutions could not have altered the 


law of the land in this reſpect. And it is well known, 
that the kings of England in all ages have aſſerted 
a right to employ what ſubjects they pleaſed, of the 
clergy as well as laity, in any poſt of civil government ; 
and in fact, very many clergymen have been chancel- 
lors, treaſurers, and even chief juſtices of the king's bench, 
and conſequently muſt have ſate judges in caſes of life 
and death, 

And by the ſtatute of Articuli cleri, 9 Ed. 2. fl. 1. 


c. 8. It is complained as followeth : The barons of the king's 


exchequer claiming by their privilege, that they ought to make 
anſtuer to no complainant out of the ſame place, extend the 
ame privilege unto clerks abiding there, called to orders or unto 
refidence, and inhabit ordinaries that by ns means, or for any 
cauſe, 1 long as they be in the exchequer, or in the king's ſer- 


vice, they pull not call them to judgment. Unto which it is 


anſwered : It pleaſeth our lord the king, that ſuch clerks as 
attend in his ſervice, if they offend, ſhall be correfted by their 
ordinaries, like as other; but ſo long as they are occupied about 
the exchequer, they ſhall not be bound ta keep reſidence in their 


churches. This is added of new by the council : The king and 
N 3 his 
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Not bound to 
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his anceflors, fines time aut of mind have uſed, that clerk; 
are in ſervice, ſhall not be compelled to keep refidence in their 
benefices ; and ſuch things as be th neceſſary for the king 
and common wealth, ought not to be ſaid to be prejudiaal to 
the liberty of the church. | 

So long as they are occupied about the exchequer] And the 
court of exchequer may grant a prohibition to the ordina- 
ry, for any that ought to have the privilege of the ex- 
chequer, where the court may give the party remedy, or 
where a ſuit dependeth in the court of exchequer for the 
fame cauſe ; or where the king's ſervice, which is the 
cauſe of the privilege, is hindred by the ſuit before the 
ordinary: as for non- reſidence, during the time that he 
— his neceſſary attendance in the exchequer for the 

ing's ſervice. 2 Af. 624. 

Added of new by the king's council] That is, by the com- 
mon council of the realm, as it is termed in original' 
writs, and in other legal records, and ſo it is taken in 
other acts of parliaments, and in the preamble to theſe 
ſame articuli cleri. 2 ft. 624. 


. That clerks which are employed in his ſervice] This branch 

is general, and not limited (as the former is) to the pri- 
yilege of the exchequer ; but extendeth to any other ſer- 
vice of the king for the commonwealth : as if he be em- 

loyed as an ambaſſador into any foreign nation, or the 
like ſervice for the king, which is (as it is here faid) for 
the commonwealth, which ever muſt be preferred before 
the private. 2 IH. 624. © | 

3. Eccleſiaſtical perſons have this privilege, that they 
ought not in perſon to ſerve in war. 2 Ii. 3. 

4. By the ſtatute of 52 H. 3. c. 10. For the tourns of 
ſheriffs, it is provided, that archbiſhops, biſhops, nor any re- 
ligious men, or women, ſhall not need to came thither, ex- 
cept their appearance be ſpecially required thereat for ſome 

The tourns 4. Heriſfi] Nor conſequently are they bound 
to appear at the leet, or view of frankpledge. 2 ft. 4. 

Nor any religious men] Men of religion, in the proper 
ſenſe, are taken for thoſe that are regulars, as being 
profeſſed in ſome of the religious orders, as abbots, 
priors, and the like; but eccleſiaſtical perſons that are 


ſeculars, that is, who do not live under the rules of 
. : any 
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any of the religious orders, as biſhops, deans, archdea- 
ects, prebends, parſons, vicars, and ſuch like, are alſo 
within this act. 2 Tit. 121. * 

Shall not need to come thither) That is, they are not 
compellable to come, but left to their own liberty, And 
if any man be grieved in any thing contrary to the pur- 
view of this ſtatute, he ſhafl have an action grounde 
upon the ſtatute, for his remedy and relief therein, 2 2 
121, 122. 


Except their appearance be ſpecially required therent for 


— — ſome other cauſe] As to be a witneſs, or the like. 
0 the 2 Inft. 121. | | 
hat he 5. By the 5b Ed. 3. c. 5. It is enacted as follows : Not tobe arreſts 
or the Birdufe that complaint is made by the clergy, that at well — —— 
8 Avers prieſti, bearing the ſacrament to fick people, and their 
clerks woith them, as divers other 7 25. of holy church, 
mw X whilft they attend to divins ſervices in churches, church-yards, 
iginal au ther plates dedicate te god; be ſundry times taten and 
«ty arreſted by authirity royal, and commandment of other tempo- 
theſe val lords, in offence FA god, and of the liberties of holy 
church, and in difturbarice of divine ſervices aforeſaid ; the 


king granteth and defendeth, upon grievous forfeiture, that 
naue do the ſame from henceforth : fo that colluſion or feigned 
cauſe be not found in any of the ſaid perſons of holy church 
in this behalf. | 
And by the 1 R. 2. c. 18. it is thus further enacted: 
eſe char prelates do complain themſelves, that as well 
people of holy church, as other be arreſted and dratun 
eut as well of cathedral churches, as of other churches and 
their church yards, and ſometimes tohilſi they be intended to 
divine ſervices, and alſo in other places, although they be 
beating the body of our lord feſus Chriſt to fick perſons, 
and ſo arrefled and drawn out, be bound and brought ta 
priſon, againſt. the liberty of holy church; it is ordained, 
that if any miniſter of the king or other, do arreſt any per- 
fon of holy church by ſuch manner, and thereof be duly con- 
vi, he Hall have impriſonment, and then be ranſomed at 
the king's will, and make gree to the parties fo arreſted : 
provided, that the ſaid prople of holy church ſhall not hold 
them within... the churches. or ſanctuaries by fraud or colluſion 
in any manner. j | 
And their clerks with them] By this it appears, that the 


clerk who is aſſiſtant may have this privilege. Degge p. 1. 
6. In 4 ; 


N 4 Mill 
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If bilt they attend to divine ſervices] It hath been adjudg- 
ed upon this, that in going, continuing, and returning, 
to celebrate divine ſervice, the prieſt ought not to be ar- 

reſted, nor any who aid him in it. 12 Co. 100. 


By authority royal] But this extendeth only to caſes be- 
twixt party and party, and not to caſes wherein the pub. 
lick peace is concerned, which are between the king and 
the party; and therefore a perſon may be apprehended 
golng to or returning from divine ſervice, by a warrant 
from a juſtice of the peace, it being for a breach of the 
peace, and for the king; and ſo in like caſes. Jar. 


<<. . 3 , \ 

Thus, in the caſe of Pit and Webley, E. 11 J. Pit had a 
warrant from a juſtice of the peace, and ſerved it upon 
Meble, as he was coming from church from ſermon, up- 
on a week day. Whereupon Wel libelled againſt 
him in the ſpiritual court; and Pit moved for a prohibi- 
tion, and framed the ſuggeſtion upon theſe ſtatutes, 
whick prohibit arreſts in time. of divine ſervice, and in 
going and returning to and from the church. But it was 
ſaid, that thoſe ſtatutes are where the matters are betwixt 
one common perſon and another, but not where it con- 
cerns the king and a common perſon, as here it did, this 
arreſt being made at the king's ſuit. And to this opinion 
the court ſecmed to incline, and that there was juſt cauſe 
for a prohibition. But further day being given, the par- 
ties in the mean while agreed. Cro. Ja. 321. 


Againſt the libertits of holy church] By which it appears, 

that theſe ſtatutes are but an affirmance of the common 

law, and in maintenance of the libertics of holy church. 
12 Co. 109. 


Aud thererf be duly convict] The party grieved may have 
an action. upon the ſtatute : for when any thing is prohi- 
bited by an act, altho' the act doth not give an action, 
yet action lieth upon it. 12 Co. 100. 
And if an arreſt be made contrary to theſe ſtatates, and 
the perſon arreſting doth preſently diſcharge the perſon 
arreſted, upon pretence of ignorance, or the like ; this 
= not excuſe the contempt in making the arreſt. Matſ. 
r 
However, if ſuch undue arreſt be made, the arreſt is 
= ſo that if a reſcous be made, and thereby any per- 
killed, the killing is murder. at. cb. 34. 1 
| | | | An 


1 


pl the clergy, 
And Dr Watſon ſays, he that doth offend againft the 
aforeſaid ſtatutes, may not only be fined in the temporal 
court, but alſo. may be excommunicated by the ecclehaſti- 


cal Judges and condemned in colts. JWatſ. ch. 34. 


By the ſtatute 13 Ed. 1. fl. 4. it is thus enacted : Laying violent 
For laying violent hands on a clerk, it hath been granted, that hands ona clerk, 
it ſhall be tried in a ſpiritual court, when money 1s not demand- 


ed, but a thing done for puniſhment of fin. And hereof the 
ſpiritual" judge ſhall have power to take knowledge, notwith- 
flanding the king's prohibition. | | 
And by the g Ed. 2. c. 3. If any lay violent hands on a 
clerk, amends for the peace broken fhall be before the king, 
and for the excommunication before a prelate, that penance cor- 
poral may be injoined ; which if the offender will redeem of hrs 


own good will, by giving money to the prelate, or to the party. 


grieved, it ſhall be required before the *prelate, and the king's 
prohibition ſhall not lie. | 


Lay violent hands) A prohibition having been granted, 
where a clerk libelled againſt another in the ſpiritual court, 
for that he beat him, or at leaſtwiſe aſſaulted him with a 
bill, and would have ſtricken him, and called him gooſe, 
and woodcock, and many ſuch words; the court held, 
that the prohibition did well lie: for altho' for the /aying 
violent hands on a clerk, the ſuit ought to be in the ſpiri- 
tual court, yet for an aſſault only, the ſuit ought to be at 
the common law. Co. El. 753. 

So alſo where a prohibition was granted to ſtay proceſs 
in the ſpiritual court, againſt one who ſeeing an aſſault 
made upon his ſervant by a clerk, came in aid of his ſer- 


vant, and laid his hands peaceably upon the clerk ; Gaw= 


dy chief juſtice held, that this caſe was out of theſe ſta- 
tutes, becauſe the party had good cauſe to beat the clerk : 
and the prohibition ſtood. Cre. EL 655. 

So alſo, if a clergyman be arreſted by proceſs of law, 
he cannot for this ſue in the eccleſiaſtical court. 2 I. 
492+ | | 
The amends for the peace broken ſhall be before the king] If 
the clerk ſue in court chriſtian for damages for the bat- 
tery, he is in caſe of premunire ; for in that caſe the ec- 
cleſiaſtical judge ought to proceed ex officio, only to 
correct the fin. 2 1%. 492 
And tho! he do not directly ſue for ſuch damages there; 
yet, if a man is excommunicate for laying violent hands 
on a clerk, and the ſpiritual court deny abſolution till 
amends be made to the party for the battery ; a prohibi- 
tion will be granted. Gf. g. * 
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Sball have the 


benefit of clergy ke 


more than once 


Exempted from 


Pꝛivileges and refftraints 

Aud for the ercommunicutiun before a relate) This is the 
e aſſigned © thi —— by the canon 
law; to which the practice of the church of England 
hath been conformable, both before and ſince the refor. 
mation. G1, g. | 

1t ſhall be required before the prelate, and the king's probibi- 
tion ſhall not lie] 2 . * money for —— of 
penance is ſued for in the ſpiritual court, and a prohibi- 
tion is granted by the temporal; then a writ of conſulta- 
tion is provided for relief of the party. Gib/. g. 
7. He that is within orders hath a privilege, that albeit 
have had the privilege of his clergy for a felony, he 
may have his clergy afterwards again, and ſo cannot a 
layman : And he that is within orders, and hath his cler- 
gy allowed, ſhall not be branded in the hand. And theſe 
privil are given by act of parliament. 2 ft. 637, 
2 H. H. 389. | | | 

And altho' a cle in in orders ſhall not be burnt in 
the hand, yet after bis diſcharge given by the court, he 
fhall have the ſame privilege, as if he had been burnt in 
the hand ;. and therefore ſhall not be drawn in queſtion 
in the eceleſiaſtical court, to deprive him, or inflit any 
eccleſiaftical-cenſure upon him. 2 H.-H. 389. 


8. Such as be within orders of the miniſtry, or clergy, 


Erving oa juries. cannot be empanelled as jurors. Lamb. Fuft. 396 


Cannot be an 
approver. 


May counter- 


9. It ſeems to be agreed, that a perſon in holy orders 
cannot be an approver ; becauſe it is a rule, that no mem- 
ber of the clergy can ſue any appeal whatſoever, in a 
matter of cauſe of death. 2 Haw. 205. 

10, A cler being an appellant, the defendant 


plead the waging cannot wage his battel; but the clerk being appellant 


of battel, 


Shall not be a- 
merced after the 
quanti'y of his 
ſpiritual bene- 


may counterplead the wager of battel, and compel the 
appellee to put himfelf upon his country. 2 Haw. 427. 
11. By the 9 H. 3. c. 14. No man AE of 
amerced after the quantity of his ſpiritual benefice, but after his 
lay-tenement, and after the quantity of his offence. 


| Anerced] Here appeareth a privilege of the church, that 


if an eccleſiaſtical perſon be amerced (tho* amerciaments 
belong to the king) yet he ſhall not be amerced in reſpect 
of his eccleſiaſtical promotion or benefice, but in reſpect 
of his lay fee, and according to the quantity of his fault ; 
Which is to be affeered. 2 If. 29. 


Benefice] Benefice is a large word; and is taken for any 
eccleſiaſtical promotion, or ſpiritual living whatſoever, 


2 buſt. 29. | 


Lay- 


of the clergy.” 


Leiden] And if a ſpiritual perfon be amerced 


above the quantity of his day-tenement, be ſhall have a 
writ to-probibit the levying of it, Gib/. 19. 

12. By the 1 Ed. 3. fl. 2. c. 10. Whereas archlifhods, How far ſubject 
biſbops, abbots, preors, | beſſes, and prioreſſes have been fore t 
.” grieved by the requeſts of the king and his progenitors, king. 


haue defarad than by great threats, for their clerks and other 
ſervants, for great penſions, prebends, churches, and corrodies, 
ſo that they cauld nathrug give nor do to fuch as had done them 
ſervice, nor to their fr to their great charge and damage; 


the ling granteub, that from henceforth he will no more ſuch 


things defire, but where be ought. 


But where he ought) For, of common right, the king, 
as founder of archbiſhopricks, biſhopricks, and many re- 
ligiaus houſes, bad a corrody, or a penſion, in the feveral 
foundations; a corrody, for his vadclets, who, attend him; 
and a penſion, for a chaplain, ſuch as he fhould ſpecially 
recommend, till the reſpective poſſeſſor ſhould promote 
bim to a competent beneſice. Gib/. 16. 

If any eccleſiaſtical perſon ſhall be in fear or doubt, 
that his goods or chattels or beaſts, or the goods of his 
farmor mould be taken by the miniſters of the king, far 
the buſineſs of the King, he may purchaſe a — a 
2 Inf. 4. 

No demean or proper cart for the neceſſary uſe of any 
eccleſiaſtical perſon, ought to be taken for the king's car- 
riage; but they are Exempted by the ancient law of Eng- 
land from any ſuch carriage: and this was an ancient pri- 
vilege belonging to holy church. 2 f. 35. 

But there is no ſpecial . exemption in the yearly mutiny 
acts, for clergymen, in reſpect of the ſoldiers carriages. 


13. If a perſon be bound in a recognizance in the chan- The herif can« 
cery or other court, and he pay not the ſum at the day; not levy of his 
4 4 fiaſtical 
C- goods. 


by the common law, if the perſon had nothing but ecc 
ſiaſtical goods, the recognizee could not have had a le- 
vari facias to the ſheriff to levy the ſame of theſe goods, 
but the writ ought to be directed to the biſhop of the dio- 


ceſe to levy the ſame of his eccleſiaſtical goods. 2 Inf. 
4 | | 
In an action brought againſt a perſon, wherein a capias 


lieth (for example, an account) the ſheriff returns that 
he is a clergyman beneficed having no lay fee, in which he 
may be ſummoned ; in this caſe the plaintiff cannot have 
a Capias to the ſheriff to take the body of the perſon, but 
he ſhall have a writ to the biſhop, to cauſe the perſon to 


3 come 
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come and appear. But if he had returned, that he Is 4 
clergyman. having no lay fee, then is a capias to be — 
the ſheriff; for that it appeared not by the return that he 
had a benefice, ſo as he might be warned by the biſhop 
his dioceſan; and no man. can WA from Joe. 


'24 
1 . A560 and Warburton. On a 4 facias 
againſt — a fellow of Wincheſter college, the 
deri returned, that he is à clergyman beneficed having no 
a ee, Hereupon a fieri facias was iſſued to the biſhop, 
to levy the ſame of his eccleſiaſtical | mg The biſhop 
ſent his mandate to the warden and fellows of the college, 
to ſequeſter his ſala They anſwer, that they have not 
power to do it. The e biſhop moved the court to know, 
whether he might compel them by eccleſiaſtical cenſures. 
By Holt chief juſtice; if a prebendary hath a ſole body, 
the biſhop upon a levari facias of his eccleſiaſtical goods 


may ſequeſter it; but if he hath but a body aggregate 


with the dean and chapter, he cannot ſequeſter it. In 
this caſe, the profits of the fellowſhip are bat caſual divi- 
dends, in which before divifion Varburton hath no inte- 
reſt, ſo that they do not make an eſtate ; and it ſeems in 
this caſe Warburton is not a clerk beneficed, and the bi- 
ſhop may return that he hath no eccleſiaſtical goods. 
L. Ray. 265. 1 Salk. 320. 


14. Articuli cleri, 9 Ed. 2. fl. 1. c. 9. It is complain- | 


ed ; that the king's Hen as ſberiſf. other, do enter into 
"the th fre of of the 1 . to take diftreſſes, and ſametimes they take 
parſon't beg s in the king's hig where they have ne- 
105 belonging to the Garch. Anſwer : 
king's pleaſure is, that f rom henceforth ſuch diftreſſes ſhall nei- 
ther be taken in the king's 1 nor in the fees wherewith 
churches in times paſt have been endowed ; nevertheleſs he wil- 
teth diftreſſes to be taken in poſſe Non of the church newly pur» 


chaſed by ecclefiaſtical perſons, 
Fees of the church] That is, lands gy to > the 


- church. Lind, 268. 


Parſons] Here parſons (rectores) be named but for ex- 


ample; for this law extendeth to other eccleſiaſtical per- 


ſons. 2 Inft. 627. 


From henceforth ſuch di Areſſe ſhall not be taken} Notwi the 
ſanding that the king's officers, as ſheriffs and others, 
are mentioned in the complaining part, yet lord Coke ſays, 
this law. e not the king, when he is party, for any 

debt 


WW oe" 8 2 


df the clergy.  _ 

debt or duty due unto him, becauſe the diſtreſs. or other 
proceſs for the king is not expreſly named (in the enac- 
ting part), but di ſſes generally: And this appeareth, 


he ſays, by a book caſe (27 Af. p. 66) ; a prior brought 


a bill of treſpaſs againſt the ſheriff, for entering into his 
ſanctuary, that is, within the circuit of the ſcite of his 
priory, and took away his beaſts, The defendant ſaid, 
that he was ſheriff, and that the prior loſt iſſues in the 
court of common pleas, and a writ iſſued to him to levy 
the iſſues, and that he entred into the ſanctuary becauſe he 
could not find a diſtreſs without, Whereupon the plain- 
tiff demurred, and judgment was given againſt the plain- 
tiff. Which proveth that the ſheriff in that caſe could 
not have returned, upon the proceſs to him directed, that 
he is a clerk - beneficed having no lay fee. 2 Tt. 627. 
Nevertheleſs, the words are, that juch diſtreſſes (quod 


diſtrictiones bvjuſmod;) ſhall not be taken; which mani- 


feſtly refer to the complaint preceding. 

Shall neither be taten] And if they be taken, the 
aggrieved tnay have a writ for his relief, Gibſ. 15. 
Have been endowed] This is to be taken in a large ſenſe ; 
for here the fees that they have by reaſon of their foun- 
dation, or by treaſon of their dotation or endowment, 
are included, 2 fl. 627. tory P 
Endmbd] The poſſeſſions of the church are the endow- 
ment of the church, and they are accounted as tenants 


 Poſſeſſons of the church newl purchaſed by ecclefuaflical per- 


ſons] GE taſks, tenths, and fifteenths granted by 


parliament to the king, the poſſeſſions of eccleſiaſtical 
perſons, : which they acquired ſince the 20 Ed. 1. either 
by purchaſe or act in law, as by others, &c. were charge- 
able thereunto: but thoſe which they had at that time 
were not charged therewith. And the reaſon. thereof was 
this: The pope (after the example of the high prieſt 
among the Jews, who had of the Levites the tenth part 
of the tithe) claimed by pretext thereof a yearly tenth 
part of the value of all eccleſiaſtical livings. This por- 
tion or tribute was by ordinance yielded to the pope in 
20 Ed. 1. and a valuation then made of the eccleſiaſtical 
livings within this realm, to the end the pope might 
know, and be anſwered of that yearly revenue, fo as the 
eccleſiaſtical livings chargeable with that tenth (which 
vas called ſpiritual) to the pope, were not 1 
12 0 : wil 


7290  Pzivitegesandd rifiraints 
with the temporal: tenths: or ffenths grated to the king 


in parliament, left they ſhoulde ber doubly charged: but 
their — —— after that ta vation were liable to 


the temporal ten tlis or fifteenths, becauſe* they were" not 


Err 2 I. G 


vb urcha 4] In which the temporal, lords had a 
Mir 0 e ;. which right they ought not to loſe, 


by the poſſeſſions. coming, into, the, hands of 5 al 


Whos. For where any. burden real, lieth upon an 
=" phi the thing f paſlch with its burden. e 


Burch Tither to their ou ul or to the uſe of the 
church. Lad 268; 
Shall not be t- 15. If any- 5 — peoſow knowledge! a ſtatute 
ken on a ftatute merchant or or a recegnizance in the nature 
—  ... ſtatute Karle, his body ſhall not —— e 
of any proceſs 1 2 194. 
S 
— to es, ex ales 
— State of the Ch. 2. 
a — aſter the inwrodudtion of the Romiſh canon law, 
obtained exemptions. 
And lord Coke ſays, that eecleſialient $ ought 


to be quit and Giſch d of tolls and avirage, 
esse and if de be moleſted dert DIG 

i mo ore, have 
n 2 1 "IE 


Which writ they may have 205 He the chancery made 
of courſe. without petition or motion, directed to the par- 
ty that diſtrains or diſturbs them for any of theſe things, 
commanding them to deſiſt; and if ſuch writ be not 
obeyed, dds ende, of eourſe will make out an alias and 
pluries ; and if none of theſe will be obeyed, an attach 
ment to arreſt the party, and detain neee 

1. c. II. 
* $4 and the like r 
this exception, viz; no act of E 
- hath ordered re 
Not freed from 17. Anciently, indeed, it was held, that clergymen 
D are not to be burdened in the general charges wi the 
a2 of pala Jaity of this realm; neither to be troubled or incumbred, 
unleſs be ſpecial! named and expreſsly charged 

— God. Rep. 4 ? by 

Thus Dr. Godolphin — 2 9 — that the ſtatute of bus 
and oy charges the inhabitants and e but it hath 
never 


bl 
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ch 


commiſſioners of » as well as laymen, are 
Ahargeable to the poor ſoldiers or poor pri 5 he 
condtable Ir contribute towards ſatisfying for 


| re& that. the pariſhioners of every pariſh ſhall repair, Mr 


—_ 4 — 6 G = = - * * 
1 4 * 4 Wee 9 
r 


| 2 e ge 
the che | rim the charge of gaols.; che act ſays 
reſiants I pay : yet have the clergy never been char 
hus, where the bridge act ſays, all inhabitants (hal 
aſſeſſed; it muſt mean all 12 1 only as are n 
to pontage. Cod. Rip. 194. 
t now the contrary Sine prevails, that cler 
men are liable to all charges by act of parliament, 2 
are ſpecially exempted. | 
r 
glebes, liable to contribute to watch and ward, to the re- 
pair of the highways, 9 or taxed by the 


BG. — 


—— —— — — — — = 
o 4 - — W 1 


a — * committed within the hundred, and all other 
ublick c — of parliament. And this 
1 reſolved —— Hal ale chief juſtice ſaid, 
nnn 27 C. 2. in the caſe of , 

and Batchelor. r 255. 476. x Ventr. 


77 2 Lev. 13 
nd. 2 in the caſe of bridges, the ſtatute of 
the 22 H. 8. ſays, the juſtices of the ſhall aſſeſs 


every. inhabitant towards their repair : which words 
every. inhabitant lord Coke ſays, all privileges of exemptions 
or diſcharges whatſoever from contribution (if any were) 
aeg altho' the exemption were by act of par- 
liament. 2 Hf. 4. 
And in reſpect of the highways, where the ſtatutes di- 


Hawkins obſerves thereupon, that perſons in holy orders 
are within the purview of theſe ſtatutes, in reſpect of 
their ſpiritual. poſſeſſions, as much as any other perſons 
whatſoever, in reſpect of any other poſſeſſions; for the 
words are general, and. there is no kind of intimation that 
1 perſons ſhall be exempted more than others. 
204. 
18. The canonical habit (properly ſpeaking) is that Apparel. 
which is injoĩned by the canons of the church. But in 
a matter ſo fluctuating as that of dreſs, it is impoſſible 
ta lay down rules for apparel in one age, which will not 
* ridiculous in the next. In ſuch caſe, the _ 


Patvileges and reſtraints 
rule can be, that clergymen ſhall appear in habit 
and dreſs ſuch as ſhall comport with gravity and decency, 
without effeminacy or affectatioo . 
The canons for the habit of clergymen are chiefſy 
theſe two that follow: which, for the reaſon above men- 
tioned, are now become matters only of curioſity and 
ſpeculation. le l | 
By a conſtitution of archbiſhop Stratford, in the year 
1343, in the reign of king Edward the third: The out- 
ward habit often ſhews the inward diſpoſition; and tho 
the behaviour of the clergy ought to be the inſtruction of 
the laity, yet the prevailing exceſſes of the clergy, as to 
tonſure, garments, and trappings, give abominable ſcan- 
dal to the people; becauſe ſuch as have dignities, par- 
ſonages, honourable prebends, and benefices with cure, 
and even men in holy orders, ſcorn the tonſure (which 
is the mark of perfection, and of the heavenly kingdom), 
and diſtinguiſh themſelves with hair hanging down to 
their ſhoulders, in an effeminate manner; and apparel 
themſelves like ſoldiers rather than clerks, with an upper 
jump remarkably ſhort, with exceſſive wide or long ſleeves, 
not covering the elbows, but hanging down; their hair 
curled and powdered, and caps with tippets of a wonder- 
ful length; with long beards ;. and rings on their fingers; 
girt wita girdles excceding large and coſtly, having pur- 
ſes enamelled with figures and various ſculptures gilt, 
hanging with knives (like ſwords) in open view; their 
ſhoes — with red and green, exceeding long, and 
variouſly indented; with croppers to- their ſaddles, and 
horns hanging at the necks of their horſes; and eloaks 
furred on the edges, contrary to the canonical ſanctions, 
ſo that there is no diſtinction between clerks and laicks, 
which rendreth them unworthy of the privilege of their 
order: we therefore, to obviate theſe miſcarriages, as 
well of the maſters and ſcholars within the univerſities 
of our province, as of thoſe without, with the approba- 
tion of this ſacred council do ordain, that all benefreed ' 
men, thoſe ſpecially in holy orders, in our province, 
have their tonfure-as eomports with the ſtate of elergy- 
men; and if any of them do exceed by going in a re- 
markably ſhort and cloſe upper garment, with long or 
unreaſonably wide ſleeves, not covering the elbow, but 


hanging down, with hair, unclipped, long beards, witn 


rings on their fingers in publick (excepting thoſe of ho- 
nour and dignity), or exceed in any particular before ex- 
preſſed ; ſuch of them as have benefices, unleſs wig 


„ 
— 


living, ſhall uſually wear gowns with 


35 netgy : {03467 
K+ months time they ſhall effeftuely reform upon adine- 


ion 8 neur fulpaniſon m their office ipfo 
Phe 5 continue e for three t 

they Yom from that time be ſuſpended froth their beritfice 
ipfo. jure without any further admbnition : And they Mal! 
827 abſol ved Naa this ſentence by their dioceſans, till 
Pay "Bo fifth part of one year's + of their bene- 

15 to be diſtributed to che poor. 1 de unbeneficed, 
they ſhall be diſabled from obtaining a ce” for four 
months. And ſuch as are ſtudents in the univerſities, 


and paſs for clerks, if they do not effectually abſtain 


froth the premiſf be ipſo facto difabled 5 taking 
any ecclehiaftical egrees or honours in thoſe univerkities, 


by their behaviour they give you of their diſcretion 
is conſtitution we in- 


As 9 — ſchalarsz. Yet 15 
tend not to abridge cletks of open wide ſurcoits, 

k ripen je with fitting fleeves to be uſed at ſeaſonable 
times and places ; hof as ſhort and cloſe garments, whilft 
they are travelling in the country, at their own diferetion. 
Lind. 122. Fobn/. Stratf. 


Tonfure] This fGignifieth butt a 1 
vel ſpot on the crown of the head; — — 
cleſiaſtical cut, or having the hair elipt ia ſuch a fa- 


Fohif. Strat. 


Sarcozts)] Made to fave better Marks: eſpecially in'eat- 
ing and Urigking at home. * 124. | 


And by the ſeverity fourth canon of the canons in the 
year 1603. Archbiſhops and 2 ſhall uſe the accu- 
ſtomed aggarc of their d Deans, maſters of col- 
leges, archdeacons and pre Akten in cathedral and col- 
legiate churches (being prieſts or deacons), doctors in 
divinity law and Hf, bachelors in divinity, maſters 
of arts, and bachelors of law, having any eecleſiaſtical 

Randing collars and 
Neeves trait at the hands, or wide fleeves, as is uſed in 
the univerſities, with hoods or tippets of ſilk or ſarcenet, 


and ſquare caps. And all other minifters ſhall alſo uſu- 


ally wear the like apparel as is aforeſaid, except tippets 

y. And all the faid ecclefiaftical perſons aboyemen- 
tioned ſhall uſually wear in their journies cloaks with 
Deeves, nite} called priefts doaks with guards, 
welts, long buttons, or cuts. And no eccleſiaftical per- 
Yon ſhall wear any coife or wrought night cap, but only 

Vo. III, O plain 


ſhiom, that the cars e du not the forehead. . 
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Pꝛivileges and reſtraints. 
in night of black ſilk, ſatten, or velvet. In 
pom . in their ſtudies, the ſaid perſons * 
cleſiaftical may uſe any comely and fcholarlike apparel, 

not 


provided that it be not cut or pinkt, and in publi 


to go in their doublet and hofe, without coats or caſ- 
ſocks. And not to wear any light coloured ſtockings, 


Poor beneficed men and curates (not being able to pro- 


vide themſelyes long gowns) may go in ſhort gowns of the 


4 Particularly, the band, we may obſerve, is no part of 


the canonical habit; being not ſo ancient as any canon of 
the church. Archbiſhop Laud is pictured in a ruff, which 
was worn at that time both by clergymen and gentlemen 
of the law; as alſo long before, during the reigns of 
king James the firſt, and of queen Elizabeth, The band 


came in with the puritans and other ſectaries, upon the 


Shunning vicious 
xcelles, 


downfal of epiſcopacy ; and in a few years afterwards be- 
came the common habit of men of all denominations and 
profeſſions : which giving way in its turn, was yet re- 
tained by the gentlemen of the long robe (both eccleſia- 
tical and temporal), only becauſe they would not follow 
every caprice of faſhion, Indeed moſt of the peculiar ha- 


"bits, both in the church and in courts of juſtice and in 


the univerſities, were in their day the common habit of 
the nation; and were retained by perſons and in places 
of importance, only as having an air of antiquity, and 
thereby in ſome ſort conducing to attract veneration : 
and the ſame, on the other hand, im proportion do per- 


: ſuade to a ſuitable gravity of demeanor; for an irreverent 
e 


o 


behaviour, in a venerab 


habit, is extremely burleſque 


and un raceful. 


19. By Canon 75. No eccleſiaſtical perſons ſhall at any 
time, other than for their honeſt neceffities, reſort to any 
tayerns or alehouſes, neither ſhall they board or lodge in 


any ſuch places, Furthermore, they ſhall not give them- 
ſelves to any baſe or ſervile labour, or to drinking, or 


riot, ſpending their time idly by day or by night, playing 
at dice, cards, or tables, or any other unlawful game. 
ome- 


But at all times convenient, they ſhall hear or read 
what of the holy ſcriptures, or ſhall occupy themſelves 


with ſome other honeſt ſtudy or exerciſe, always doing 
the things which ſhall appertain to honeſty, and endea- 


vouring to profit the church of god, having always in 
mind, that they ought to excel all others in purity of 


life, 


1 
. . 
. 


* 


etc che cler. 
Ve, and ſhould be examples to the people to live well 
und chriſtianly, under pain of eccleſiaſtical cenſures to 
be inflicted with ſeverity, accotding to the qualities of 
their offences. | 


20, Nevertheleſs, lord Coke ſays, by the common law Recreations, 


of the land, clergymen may uſe reaſonable recreations, in 
order to make them fitter for the performance- of their 


"And albeit ite — he ſays) are prohibited, by 
the canon law, to hunt; yet by the common law th 
may uſe the recreation of hunting, And after the Sx 
of every archbiſhop and biſhop (amongſt other things) the 
king time out of mind hath had his kennel of hounds, or 
a compoſition for the ſame. 2 nfl. 309. 

The foundation of which cuſtom was this: It ap- 
peareth by many records, that by the law and cuſtom 
of England, no biſhop could make his will.of his goods 
or chattels coming of his biſhoprick, without the king's 
licence, Whereupon the biſhops, that they might freely 
make their wills, yielded to give to the king after their 
deceaſes reſpectively for ever fix things: 1. Their beſt 
horſe or palfrey, with bridle and ſaddle. 2. A cloak 
with a cape. 3. One cup with a cover. 4. One baſon 
and ewer. 5. One ring of gold. 6. Their kennel of 


hounds. - 2 [ft 


338. 
21. By the 1 Br. c. 4. It ſhall be lawful to all arch- May be impri- 
ſoned by the ſpi · 
ritual judge for 


diſhops and biſhops, and other ordinaries having epiſcopal 
juriſdiction, to puniſh and chaſtiſe prieſts, clerks, and 
religious men, as ſhall be convicted before them by exa- 
mination and other lawful proof requiſite by the law of 
the church, of advoutry, fornication, inceſt, or any other 
fleſhly. .incontinency, by committing them to ward and 
priſon, there to abide for ſuch time as ſhall be thought to 
their diſcretions conyenient for the quality and quantity 
of their treſpaſs. | 


22. No ſpiritual perſon ſhall take to farm to himſelf, $hall not take te 
or to any perſon to his uſe, of the leafe or grant of any farm ave uaf- 


 perſoh by writing, or by word or otherwiſe, by any man- 


ner of means, manors, lands, tenements, or other 
hereditaments, for term of life, for term of years, or at 
will ; on pain of 101. a month, that he or any other to 
his uſe ſhall occupy any farm by reaſon of any ſuch 
leaſe or grant : half to the king, and half to him that 
ſhall ſue in any of the king's courts. 21 H. 8. c. 19. 


1. J. 
Provided, 


© 2 
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Fully bargain and put away ſuch things, without 
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Provided, that this ſhall not extend to any ſpirituał 


perſon, for taking to farm = 4 ing the 
vacation of any atchbiſhoprick, b rick; or any col- 
legiate or cathedral church. . 4. | | 
or to any ſpiritual perſon, that ſhall tender or 
m__ any traverſe upon any office, concerning his free- 
| ee. that every ſpiritual perſon may take 
in farm any. meſſes, manſions, or dwelling houſes,” ha- 
ving but — 5 orchards or gardens, in any city, bo- 
rough, and town, for his owtv habitation or dwell- 


was "i 48355 ben 
nd moreover by the ſane ſtatute, no ſpiritual perſon 
ſhall by himſelf; nor by any other for him or to his uſe, 
bargain and buy to ſell again for any lucre, gain, or pro- 
fit, in any markets, fairs, or other places, any manner 
of cattle,” corn, lead, tin, hides, leather, tatlow; fiſh, 
wool, wood, or any manner of vidual or merchandiſe; 
on pain of treble value of every thing ſo bargained and 
bought to ſell again; half to the king, and half to him 
that will ſue in any of the king's courts. And the bar- 
gain to be void. £5 A . 
Provided, that if any ſuch ſpirttual perſon ſhall happen 
without fraud or covin, to buy any horſes, mares, or 
mules, to the only intent to occupy for himſelf or his 
ſervants, to ride to and fro upon his neceſſary buſineſs, 
or any other cattels or goods, to the only- intent at the 
buying thereof to be employed and put in and abbut his 
neceffary apparel of his own-houſe, or of his perſon and 
ſervants, or in for and about the only occupying, ma- 
puring, or tillage of his own glebe or demean lands an- 
nexed to his church, or for the neceſſary expences of his 
ewn houſhold keeping; and after the buying of any ſuch 
Horſes, cattels or goods, or exerciſe of them, happeneth 
to miſlike any of them that they ſhould not be 
profitable, nor convenient for any the ſaid purpoſes for 
the Which they were bought: ſuch perſon — law- 
raud or 
covin. ½. 6. my 


And provided, that every ſpiritual perſon, not 'having 
ſufficient glebe or demean lands in their own. hands in the 
right of their churches, for paſturage of cattle, or for 
Increaſe of corn, for the only expences of their houſholds, 
or for their carriages or journies, may take in farm other 
lands, and buy and fell corn and cattle for the only ma- 
nurance, tillage, and paſturage of ſuch farms, ſo that 

g the 
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ok the clergy. 
che increaſe thereof be alwa _ employed for the only ex- 
pences in their houſholgs and hoſpitalities, and not in any 
wiſe to buy and el] 1153 for any other commodity, lu- 
cre, or advantage, any corn or «cattle renewing, comin 


Shaw — I. - upon any ſuch farm or otherwiſe, b 


ain and overplus above their expences of 


| their" hom e if any rh ſhall happen of the breed 


and inereaſe thereof, without fraud or coin. f. 8. ms 
Nat having gem glebe] This hath been leaded, and 
the plea allowed, as oft as any action hath been hrovght 


upon this ſtatute, Gibſ. 159 
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nor tanhouſe or 


05g, ee hull ct EE Weng 


If or by any perſqn, £0 h 


any brewhouſe, to any other . an Ta _ be ſpent brewhoule, 


inf 421, a month; 


and occupied in his own houſe : on 
L. ſue in any of 


to the kin d half to him 
= SG Up 21 H. 8. c. 13 {. * 


Cauen 76. No man being admitted a deacon or sbs! not relia- 


"(hall from thenceforth voluntarily relinquiſh. 
Aude den dal imei he court of 

38 al ene u fer "And the 

churchyard 


e quiſh his profeſ- 
his life, $92 


235. After * theſe . ae n of the clergy ave ſha · 10 


8 rather than ſubſtance ; bein molt of them about 
Yorke which are obſolete and of —— fi; nificance. The 
reſtraints, as to the ſcope and purpart of them, are ſuch 

3s the clergy for the moſt part would chuſe to put upon 
2 5 and the privileges, ſuch as they are, ſeem to 
arcely worth claiming; and ſome of them one would 
a A > to have been calculated to bring a diſgr 

pon the 


w# + + 


/ an 1. to be of any tes 
= 15 N Ar d a clergyman be 
uſt debts more than any other perſon, or be 
2 — gp for a crime for which another 

p ought: to be he hapgrd ? hs has is Are there phe 


having needed 


n one inſtance, of a 


TY Nr 
2 crime for which a layman a the laws MM. his country 


ſhould ſuffer death. 
Plrobate of wills, See (Uillg. 


O 3 Pzoctoz, 


Psꝛotkoz. 
1, ROCTORS arcoffceseiblihed to repreſen 
rf in judgment the parties who impower (by 
warrang under their hands, called a 22 to, appear fo 
them, to explain their ri rights, to man 
cauſe, and to demand judgment. 2 00 dn 

2. By the 3 J. c. 5 1 convi OR 
in the 5 ** as oder: J. 8, 

And by the 5 G. 2. c. 200 r any court 


mall be à juſtice of the uring ſuch time as 
he ſhall Ted in the buſineſs and * of a we 


5 


off ſeyeral ſtamp acts; every admiffion of 
wins the office of proctor in any of the courts, . al 
upon a treble ſh ftam 
4. Can. 129. None ſtall procure in any exile what- 
ſoever, unleſs he be thereunto conſtituted and N22 
by the party himſelf, either before the judge, or 
in court; gr unleſs in the beginning of the ſuit, 2 be 
by a true and ſufficient proxy thereunto warranted and 


enabled. We call that proxy ſufficient, which is frength- 


ned and confirmed by ſome authentical ſeal, and party's 
approbation, or at leaſt his ratification therewithal con- 
curring. All which proxies ſhall be forthwith by the ſaid 
proctors exhibited into the court, and be ſafely kept and 
preferved by the regiſter in the publick regiſtry of the ſaid 
court. And if any regiſter or proctor ſhall offend herein, 
he ſhall' be ſecluded from the exerciſe of his office for the 
ſpace of two months, without hope of releaſe or reſtoring. 
5. Otbo. Whereas a cuſtom is ſaid to prevail, that he 
who is cited to a certain day, conſtitutes a proctor for 
that day without letters, or by letters not ſealed with an 
authentic ſeal; by which means it happeneth, that whilſt 
ſuch proctor will not prove his 'mandate, or confirm his 
letters by witneſſes, or ſome other impediment comes in 
the way, nothing is done that day, nor on the followin 
day, the proctor's office being at an end; and fo all for- 
mer diligence is loſt without any effect: As a caution 
againſt this fallacy, we do ordain, that for the future a 
ſpecial proctor be conſtituted abſolutely without any limi- 
tation of time; or if he be conſtituted for the day, yet not 
for one day only, but for ſeveral days, to be continued if 


need be, And the mandate ſhall be proved by an authen- 
tic 


Tv RAT ST a8 PAT 


OW. OC OT ISO 


O—_ 


Pꝛoctoꝛ. 
tic writing 4 unleſs he be conſtituted in the acts of court, 
or the conſtitutor cannot eaſily find an authentic ſeal, 
Athon 66. 6446 44 
6. Peccham. We do ordain, that no dean, archdeacon 
or his official, or biſhop's official, ſhall ſet his ſeal to any 


proxy, unleſs it be publickly requeſted of him in court, 


or out of court when he who conſtituteth the proctor and 
is known to be the principal party is preſent and per- 
ſonally requeſteth it: And whatſoever dean, archdeacon 
or his official, or official of the biſhop, ſhall do the con- 
trary out of certain malice, ſhall be ipſo facto ſuſpended 
from his office and benefice for three years. And if an 
advocate ſhall procure a falſe proxy to be made, he ſh 
be ſuſpended for three years from his office of advocate, 
and be diſabled to hold any eccleſiaſtical benefice, and if 
he be married or bigamus {whereby in thoſe days he was in- 
capacitated to hold a benefice] he ſhall be excommunicated 
ipſo facto; and whatever ſhall be done by virtue of ſuch 
falſe proxy ſhall be utterly void to all intents and pur- 
poſes, — who was the chief actor in ſuch fal- 
fity ſnalb be for ever repelled from executing any legal 
And all of theſe nevertheleſs, if they ſhall be - 
victed, ſhall be bound to render damages to the party in · 
jured; Lind. 76. | 
7. Can. 130. For leſſening and abridging the multitude 
of ſuits and contentions, as alſo for preventing the com- 
plaints of ſuitors in courts eccleſiaſtical, who many times 
are overthrown by the overſight and negligence, or by 
the ignorance and inſufficiency of proctors; and likewite 
for the furtherance and increaſe of learning, and the ad- 
vancement of civil and canon law; following the lauda- 
ble cuſtoms heretofore obſerved in the courts pertaining to 
the archbiſhop, we will andordain that no proctor exerci- 
ling in any of them fhall entertain any cauſe whatſoever, 
keep and retain the ſame for two court days, without 
the counſel and advice of an' advocate, under pain of a 
ar's ſuſpenſion from his practice: neither ſhall the judge 
ave power to releaſe or mitigate the ſaid penalty, with- 
out expreſs mandate and authority from the archbiſhop. 
H. 2 W. Leigh's caſe. A proctor of doctor's commons, 
who had done buſineſs without the advice of an advocate, 
con to the canon, and refuſed to pay a tax of 108 
impoſed upon him by order of the court towards the char- 
ges of the houſe, and was fuſpended from his office, pray- 
ed a mandamus in the court of king's bench to be re- 
ſtored ; but it was denied, and ſaid by the court, that 
| O4 officers 
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wards the court it ſelf; to the end that more reſpect 


2 down by the regiſter, according to the 


een td wnilt partakioiob the 
nature of thoſe ſeveral and reſpective counts. in which. they 
attend; and the judges, or thoſe who have the. ſupreme 


authority i in fuch courts, are the proper perſons ta cenſure 


the behaviour of their own officers ; and if they ſhould, be 


miſtaken, the king's bench cannot relieve: for in all ca- 
— vrhere ſuch dens Jeep within-thaie — no other 
— 2 3 and if any 
wrong be don in n muſt peat . 
E 
ide" Gon. 131. o juilge, in any of the faid courts, ſhall 
admit any libel or any other matter, without the advice 
of an advocate admitted to practiſe in the ſame court, or 
without his ſuhſcription; nor ſhall any proctot conclude 
any cauſe depending, without the knowledge of the advo - 
cate retained and ſed in the cauſe : which if any proftor 
hall do or (procure to be done, or - ſhall by any colour 
—— defraud the — of — fee, or ſhall 
ligent in repairing to ocate and, 
3 — to be taken in the —— 
——— all practice for the ſpace: of fix 
months, without hope of r 
ä 


3. F 1a quo as it is found W 
Foe wk and confuſed cries and clamours of paoctors 


—— are not only troubleſome 
and offenſive to the j and advocates, but alſo give 


— — of contempt and calumny to- 


be had to the dignity of the judge, and that cauſes ma 
more eaſily and be bandled and dif; 
—— that all in the faid courts 

eſpecially intend that the acts be faithfully entred and 
and di- 
rection of the advocate; that the ſaid proctors refrain loud 
fpeech and babling, and behave — — quietiy and 
modeſtly, and that when either the judges or adyocates or 
any of them ſhall happen to ſpeak, —— be filent; 
upon pain of filencing for two whole terms — inme- 
diately following every ſuch offence of theirs': And if any 
of them ſhall the ſecond time offend herein, and after due 


- monition ſhall not reform himſelf, let him be for ever re- 


moved from his practice. 


10. It hath been e that no — 4 ta 
reſtore a proctor of doctors commons, admitting that no 


appeal * from the dean of the arches to the * 
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axviGtor 3 becauſe. this is an eccleſiaſtical office, and a 


matter properly and only caognizable in that court; and 


that the temporal courts are not to intermeddle, or inquire 
into this ſentence, or into the proceedings in any matters 
whereof they have a proper juriſdiction, but are to give 
credit thereunto ; altho? it was urged, that if a mandamus 
did nat lie in this caſe, the party would be without reme- 


| dy, for that no afhize would lie of this office; and tho? 


an action on the cafe might lie, yet it may be defective, 
becauſe a jury may not well compute the damages in pro- 
portian to the loſs of à man's livelihood; beſides it was 


urged, chat a mandamus ought to lie in this caſe, as well 


as for. an attorney of an inferiour court, becauſe this is an 
officer of a more publick concern, 3 Bac. Abr. $31, 


For the fees of proftors.; ſee Tit. Fees. 
++ - Proguration, See Ullitatian. 
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Pzofaneneſs, 


2 or providence; and all contumeliaus reproaches 
or expoſing any part thereof to contempt or ridicule ; all 
impoſtures in religion, as falſly pretending to extraordina- 
ry commiſſions from god, and terrifying or abuſing the 
people with falſe denunciations of judgments ; and all 
open lewdneſs groſsly ſcandalous ; inaſmuch as they tend 
#0 ſubvert all religion or morality, which are the founda- 
tion of government, are puniſhable by the temporal 

with fine and impriſonment, and ale ſuch corporal 
us puniſhment as to the caurt in. diſcretion ſhall 
ſeem meet, according to the heinouſueſs of the crime, 
- All, Eeditious words, in.derogation of the eſtabliſhed 
religion, are indictable, as tending to a breach of the 
peace; as theſe, your religion is a new religion, preach» 
ing is but prattling, and prayer once a day is more edi- 
fying. 1 Haw. 7. | 


3 —— 


elus Cbriſt; all profane ſeofing at the holy ſcripture, © 


Profaneneſs in · 
dictable by the 
common law. 


2. By the 9 & 10 W. c. 32. If any perſon, having Depraviag the 
been educated in or at any time having made profeſſion of FÞritiao religion 


the chriſtian religion within this realm, ſhall by writing 
(AY : 3 printing 


y words of 
writing. 


202 


Profening the 
fame in ſtage- 
plays. 


Nailer's cafe. 


Curl's caſe, 


Ti” * 1 * 
* . p 
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printing teaching or adviſed ſpeaking deny any one of the 
perſons in the holy trinity to be god, or ſhall aſſert or 


maintain there are more gods than one, or ſhall deny the 


chriſtian religion to be true, or the holy ſcriptures of the 
old and new teſtament to be of divine authority, and ſhall 
upon indictment ot information in any of his maj 

courts at Weſtminſter or at the aſſizes, be thereof law. 
fully convicted by the oath of two or more witneſſes; he 
ſhall for the firſt offence be diſabled to have any office or 
employment or any profit appertaining thereunto; ſor the 
— de diſabled to proſecute any action or 
information in any court of law or equity, or to be — 
dian of any child, or executor or admini any 
perſon, or capable of any legacy or deed of gift, or to bear 
any office for ever within this realm, and ſhall alſo ſuffer 


impriſonment for the ſpace of three years from the time 


of ſuch conviction. / 1. 

Provided, that no perſon ſhall be proſecuted by this 
act for any words ſpoken, unleſs the information thereof 
ſhall be given upon oath before a juſtice of the peace, 
within four days after ſuch words ſpoken ; and the pro- 
ſecution of ſuch offence be within three months after ſuch 
information. 6 18 - | 4 

Provided, that any perſon, convicted of any the afore- 


© ſaid crimes, ſhall for the firſt offence (upon his ackhow- 


ledgment and renunciation of ſuch offence or erròneous 
opinions in the ſame court where he was convicted, with= 
in four months after his conviction) be; diſcharged from 


3 : 4 1 600 y4 
2 By — c. 21. If any perſon ſhall in any ſtage: 
play, enterlude, ſhew, may-game, or pageant, jeſtingly 


or profanely ſpeak, or uſe the n or of 
Chriſt Jeſus, or of the holy ghoſt, or of the trinity, which 
are not to be ſpoken but with fear and reverence; he ſhall 
forfeit 10 I. half to the king, and half to him that ſhall 
ſue for the ſame in any court of record at Weſtminſter. 
4. In the year 1656, James Nailer for perſenating our 
ſaviour, and ſuffering: his followers to worſhip him, and 
pay him divine honours, was ſentenced to be ſet in the 
pillory, and to have his tongue bored through with: a red- 
hot iron, and to be whipped, and ftigmatized in the fore- 
head with the letter B. 1 St, Tr. 802. ev 
5. M.1 G. 2. K. and Curl. An information was ex 
hibited by the attorney-general, againſt the defendant Ed- 
mund Curl, for printing and publiſhing a certain — 
bl 


all penalties and diſabilities incurred by ſuch conviction. 
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book, ſetting forth the ſeveral lewd paſſages, and conclu- 
ding againſt the peace. It was moved in arreſt of judg- 
ment, that however the defendant may be puniſhable 
this in the ſpiritual court, as an offence againſt good man- 
ners, yet it cannot be a libel for which he is puniſhable 
in the temporal courts, But after long debate and con- 
ſideration, the court at laſt gave it as their unanimous 
opinion, that this was a temporal offence; and the de- 
fendant was ſet in the pillory. Str. 788. 
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6. E. 2 G, 2. L and Moon. He was convicted on Wovlfton's caſe, 


ſour informations for his blaſphemous diſcourſes on the 
miracles of our ſayiour, - And attempting to move in ar- 
reſt of judgment, the court declared they would not ſuffer 
it to be debated, whether to write * chriftianity in 
general was not an offence puniſhable in the temporal 
courts at common law. They deſired it might be taken 
notice of, that laid their ſtreſs upon the word gener 

and did not in to include diſputes between learn 


men upon particular controverted points, The next term 


he was brought up, and fined 251 for each of his four 


diſcourſes, to ſuffer a year's impriſonment, and to enter 
behaviour during his life, 


into a recognizance for his 
himſelf in 30001, and 20001 by others. Str. 834. 


H. 2G. 3. X. and Anmet. An information was t 


+ 
exhibited by the attorney-general againſt the defendant, 
for writing, printing, and publiſhing a certain malignaat, 


profane, and blaſphemous libel, intitled, "The free in- 
% quixer”, tending to blaſpheme almighty god, and to 
ridicule, tradyce, and diſcredit the holy ſcriptures; and 
on convition, was ſentenced by the court, to ſuffer one 
month's impriſonment in Newgate, to ſtand twice in the 
pillory, with a paper affixed over his head, with theſe 
words For blaſphemy”, once at Charing croſs, and once 
at the royal exchange; and then to be confined in the 
Clerkenwell to hard labour for one 

year; and at the expiration of the year, to be remanded 
to Newgate in execution of 'the ſaid judgment; and to 
find Ry for his good behayiour during the remainder 
imſelf in 1001, and two ſureties in gol each; 


houſe of correction in 


of his life, 
and to be fined 6s 8 d. 


%; caſe, 


8. By the 22 G. 2. c. 33. art. 2. All flag officers, and Navy. 


all perſons in or belonging to his majefty's ſhips or veſ- 
—— . eurſings, exe- 


ſels of war, being guilty 


crations, drunkenneſs, uncleanneſs, or ather ſcandalous 
actions, in derogation of god's honour, and corruption of 
good manners, ſhall incur ſych puniſhment as a court 
; I martial 
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Not —_— in 
caſes merely ſpi- 
catual, 


Poofaneneſs. 
martial ſhati think fit to impoſe, and as the — 
pn} nds offence ſhall deſerve. 


Fer profane curling and ſwearing, Ser title Spen- 
rh is treated of under the title of that name. 
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5 Prohibition, 


P As 8 of ge - 13 a, T. 
ft. 4. The king to 1 does W greetin 17 7 


pour: ſebves EF. ey in all 2 concerning the b 
opwich ap 4 his clergy, not Hing yo : 65 pp pla 


in court thys Man of of 6 uch thing? as be 200 „ that f to 
quit, of pe penance f ip we by relate fir Ik at fornica- 
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tion, a uch lite, fo te mes corporal 

penance, ran 7 is inj i l if if a 

Ae be, co 771 hin” : Alle X; es dy puniſh 

fuk evjng the e uncleſed, 2 4 at the 58 is 
uncovered or not. conveniently 2 which cafes nang other 

a. - penance con be ſnjoinied but pecunyary - if a — de- 
man of his pariſhioners 22 or 1355 due and accuſtomed ; 


25 any pa 1 goth 45 [i 77 u/t another þ arſon 2 he great 
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Item, if if a 894 demand mortuaries, in 
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ral ot, "flor laying violent 17 0 on a clert, and i fo 
cauſe of defamation, it bath 1 been granted alre it ſhall 
N 125 1 court, . money is my ; . but 
a thing dne for puniſhment of Fa, ; qnd likewiſe for breakin 
pp In all caſes afore re ph ar the 1410 0 Judge hat 
++ Taal to take knowledge, „ notwithftans . the 1 ng's pro- 
it 


In all maiters — the biſtep of Norwich and his 
clergy] The biſhopof Norwich is here put only for exam» 


pule; but it extendeth to all the biſhops within this realm, 


2 Inf. 487. The ſaid act having been made on a petition 
of the biſhop of Norwich; as, generally, acts af parlia- 
ment in ancient times were founded on antecedent peti- 


Of 


R  Saetattmt og W.9 


ceedet 


Of fuch things un be there Jdiritnal] Net having any mix» 
+4 the temporalties ; 2. — te ec * 


 $othat the faurth part if the value of the birigfice be not de- 
and] So 5 4 ik , in cafe L A of the 
preſentation of one patron demands tithes agairiif another 
parſon of "The preſefitation of another patron. in curt 
chriſtian, amouating ts a fourth part of the value of the 
beriefice z the right of tithes at this day is to be tried at the 
Temmen law. 2 Tf, 1 79... 


2. Tt hath been holden, chat if the ſpiritual court do Not for proceeds 
1155 wholly on their on cations, they ſhall not be at las 


controuled by the common Jaw (unleſs they act in de- 
rogation from it, as by queſtioning a matter not triable 
beter them, as the bounds of a pariſh, or the like) ; for 
they ſhall be preſumed to be the beſt judges of theit own 
aws: and therefore in ſuch caſe, if a perſon is aggrieved, 
his propet remedy is not by prohibition, but by appeal. 
| Hato. 4. 13. l. Par. 171, 438. | 

2. In caſe the principal matter 
of the 


«.p 


HV» 
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to the cognizance Not for trying 


ſpiritual court, all matters incidental (tho” other- temporal in. 


no prohibition will Iie, provided they proceed in the trial 
of ſuch temporal incident, according to the rules of the 


N law. HY 2 | 
[hus in the caſe of Shorter and Friend, H. 1 V. An 
executor. being ſued for a legacy in the ſpiritual court, 
pleaded payment, and offered to prove it by one witneſs 3 
which the judge refuſed, and gave ſentence againſt him. 
Upon this matter ſuggeſted, a prohibition was moved for. 
And by the court; 1. Whete the eccleſiaſtical court pro- 
4 in à matter merely ſpiritual, if they proceed in 
their own manner, tho? it is different from the common 


law, no prohibition lieth ; as in probate of Wilts, hoe 
here 


if they refuſe one witneſs, no prohibition lieth. 2. 


they have cognizance of the original matter, and an inci-, 


dent happens which is of temporal cognizance, or triable 
by the common law; they ſhall try the incident, but muſt 
try it as the common law would : thus in a ſuit for tithes, 
or for a legacy, if the defendant pleads a releaſe or pay- 
ment; or in a ſuit to prove a will, if the defendant plead 
a revocation, So in the caſe at bar; they ſhall try the 
matter of payment or no payment, but then they muſt 
admit ſuch proof as the common law would, or atherwiſe 


they rejeR the cauſe themſel ves, and ought to be prohibi- 


' wiſe of a temporal nature) are alſo cognizable there ; and — 


For temporal 


matters mixt 


with ſpiritoal. 


ted. 3. A bare ſuggeſtion, that the defendant hath but 
— and that they take ion to his eredit and 


reputation, is no cauſe of prohibition z for if they admit 


the proof of one witneſs, whether he be a credible witneſs 
ar not Gy ell te, and the party hath no remedy but 
2 Sath. 547 


appeal. CT. Raym. 220. 
4. A tem 3g upon a ſpiritual ſentence, 


is not of it ſelf cauſe of ibition. So it was adjud 
in the 42 & 43 Elia. in the caſe of Baker and Rogers (Cro. 


Elis. 789), Where the deprivation. was for ſimony; on 
which occaſion the reaſoning of the court was thus: Altho? 
it was ſaid, that in the ſpiritual court they ought not to 
have intermeddled to diveſt the freehold, which' is in the 


- Incumbent after induction; true it is, they ſhould not 
meddle to alter the freehold, but they medal. 


ed only with 
the manner of obtaining his preſentment, which by con- 
ſequence diveſted the freehold from him, by the diſſolu- 
tion of his eſtate, when his admiffion and inſtitution is 
avoided. In like manner, where an incumbent (3 Med. 
67.) was libelled againft in the arches, for not being 
twenty-three years o age when made deacon, nor twenty- 
four when made prieſt, and prayed a ibition, , be- 
cauſe a temporal loſs (namely, deprivation) might follow ; 
the court denied the prohibition, and compared this caſe 
to that of a drunkard, or ill liver, who are uſually puniſh- 
ed in the eccleſiaſtical courts, tho' a tempatal loſs may 
enſue; and if prohibitions ſhould be ted in all caſes 
where a temporal loſs might enſue, thoſe courts would 
have little or nothing to do. Grb/. 1028. ; 

5. M. 1 Ann. Galizardand Rigault. There was an indict- 
ment for aſſaulting, r wounding, and endeavour- 
ing to raviſh the wife of B. upon which the party was 
convicted: and afterwards the huſband brought an action 
of treſpaſs, for the ſame cauſe : and now the party being 
alſo libelled againſt in the ſpiritual court for the ſame fact, 
namely, for ſliciting her chaſtity, moved for a prohibi- 


tion to the proceedings in the ſpiritual court. And it was 


urged for the juriſdiction of the ſpiritual court, that they 
may punith for the ſollicitation and incontinence, and that 
this ſuit was for the health of the ſoul, the others for fine 
and damages. But by the court a prohibition was gran- 


ted; for it being an attempt and ſollicitation to inconti- 


tence, coupled with force and violence, it doth by reaſon 
of the force, which is temporal, become a temporal crime 
in toto; as if one ſay, thou art a whore and a thief, or 
thou keepeſt a bawdy houſe, which are temporal — 
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ſhe keeps a bawdy houſe: but, Holt chie 


Peohibition, 
ſhall not proceed in the ſpiritual court; ſo if it 
b. 4 en ene and not that 
juſtice ſaid, if 
one commit adultery, and the huſband bring aſſault and 


battery, this ſhall not hinder the ſpiritual court, for it is 
a criminal 2 there, and no indictment lies at the 


common law for adultery. 2323 10 
But if a man libel for two diſtinct things, the one of 


which is of eccleſiaſtical cognizance, and the other not; 
a prohibition ſhall be granted as to that which is of tem- 
poral cognizance, and they of the court chriſtian ſhall 


proceed for the other. L. Raym. 5 


59. ; 
6. H. 10 I. The churchwardens 2 the rector On trial of cuſ- 
of Market Boſworth. The churchwardens libel againſt me 


the rector, that there hath been time out of mind, and is, 
a chapel of eaſe within the ſame pariſh ; and that the 
reQor of the ſaid pariſh for time out of mind hath repaired 
and ought to repair the chancel of the ſaid chapel; and 
that the chancel being out of repair, the defendant deing 
rector hath not repaired it. The rector in the ſaid court 


denied the cuſtom, And a decree was made for the rector, 


that there was no ſuch cuſtom, and coſts were taxed there 


for the ſaid rector. The churchwardens moved for a 


rohibition ; and it was argued for the prohibition, that 
it ought to be granted, becauſe it appears that the |ibel is 
upon a cuſtom, which the defendant hath denied ; and it 
may be the queſtion was in the ſpiritual court, cuſtom or 


not, which is not triable there, but at the common law; 


and then this appearing upon the libel, that the court 
hath not juriſdiction, a prohibition may be granted after 
ſentence, But all the court held the contrary. For by 
Holt chief juſtice; The reaſon for which the ſpiritual 
court ought not to try cuſtoms is, becauſe they have dif- 
ferent notions of cuſtoms, as to the time which creates 


them, from thoſe that the common law hath ; For in ſome 


caſes the uſage of teri years, in ſome twenty, in ſome 
thirty make a cuſtom in the ſpiritual court; where- 
as by the common law it muſt be for time immemorial, 
And therefore ſince there is ſo much difference between 
the laws, 'the common law will not permit that court to 


adjudge upon cuſtoms, by which in many caſes the inhe- . 


ritances of perſons may be bound, But 1n this caſe, that 
reaſon fails : for the ſpiritual court is ſo far from adjudging 
that there is any ſuch cuſtom which the common law 
allows, that they have adjudged that there hath not been 
any cuſtom allowed by their — which allows a leſs time 

| | than 
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tion of acts of ttral cburt, is determined or influenced by any ſtatute, a 


| Pſohiditwon. 


than the commori law to make a cuſtem. And the plain. 
4K having grounded their libel upon 2 cuſtum, which 
was Well grounded if the cuſtom had not been denſed (for 
libels there may be upon gen! but the cuſtom bein 
denied and found tro cuſtom, it is not feafon to prohidſe 


the court in executing their ſenterice againſt the plaintiffs. 


For the deſign of a motion for a prohibition, is only to 
excuſe the plaintiffs from coſts. And there is no feaſon 
but that they ou wp them; ſince it appears, that 
have vexed the d ant without cauſe. And there- 

Fore a prohibition was denied. L. Rayn. 445. 
WL 12 V. Jones and Stone, David Jones the vicar of 
N. was libelled againſt in the ſpiritual court, for that by 
cuſtom time out of mind, the vicars of N. had by them- 
el ves or others, faid and performed divine fervice in the 
chapel of Chawbury, for which there was ſuch a recom- 
, and that he neglected. The defendant came for a 
prohibition, and without traverſing this cuſtom, ſuggeſted 
that all cuſtoms were triable at common law. And it was 
urged, that it was enough for a prohibition, that a cuſtom 
appeated to charge the vicar with a duty, for which he 
was not liable of common right. But by Holt chief juſ- 
tice; A arſon may be bound to an eccleſiaſtical duty by 
cuſtom, and when he is bound by cuſtom, the ſpiritual 
court may puniſh him if he neglects that duty; the cuſtom 
might have a reaſonable commencement by compoſition 
in the fpiritual court, and begin by an eccleſiaſtical act; 
and a dare preſcription only is not a ſufficient ground for 
a ptohibition, unleſs it concerns 1a z Whereas here 
it is an eccleſiaſtical right, an eccleſiaſtical perſon, and 
an eccleſiaſtical duty, and the preſcription not denied. 


2 et 50. | 
7. When the iffue of a matter depending in the ſpiri- 


prohibition lieth, The reaſon is, becauſe the * 


judges have the interpretation of all ſtatutes or acts of 
_ parhament, whether they concern temporal matters or 
ea; | 


In ſome of the books there is an intimation, that not 
only all ſtatutes whatever are to be interpreted by the tem- 
poral courts ; but alſo that when a ſtatute is made, giving 
remedy ih a matter of eccleſiaſtical cognizance, the * 
making of ſuch ſtatute doth ipſo facto take the right o 

uriſdiction from the ſpiritual court, and transfer it to the 
— t1poral ; if there is not a ou ſaving in the act, to 
preferve the ſpiritual juriſdiction. But to this the = 
| 


89 1 27 
Wohibition. 
laid! don by lord Coke, (which is alſo generally, followed 
by the books) is a full anſwer :=——An Act of parliament 
being in the affirmative doth not abrogate or take away 
the furiſdiction eccleſiaſtical, unleſs words in the negative 
be added, as and not otherwiſe, or in no other manner of 
form, or to the like effect. Gibſ. 1028. 25 
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8. T. 2 An. By Holt chief juſtice: It was formerly On refufal ef 4 
held by all the judges of England, that when there was 4 copy of the libel. 


proceeding ex officio in the eccleſiaſtical court, they were 
not bound to give the party a copy of the articles ; but the 


law is otherwiſe, for in ſuch caſes, if they refuſe to give 


a"copy of the articles, a ptohibition ſhall go until they 
deliver it ; and accordingly, upon motion, a prohibition 
was granted in the like caſe by Holt chief juſtice and the 
court. L. „ Coates | | 

9. Prohibition may 


be granted upon 4 collateral ſur- on collatetal 


miſe; that is, upon a ſurmiſe of ſome fact or matter not furmile, 


appearing in the libel.” It was heretofore a petition of the 


clergy to the king in parliament, that no prohibition might 
be granted, without firſt ſhewing the libel ; and it was a 
complaint of archbiſhop Bancroft in the time of king 
ames the firſt, that prohibitions were granted without 
ight of the libel, which (as it was there Taid) is the 
only rule and direction for the due granting of a prohibi- 
tion, becauſe upon diligent conſideration thereof it will 
eaſily appear, whether the cauſe belong to the temporal or 
eccleſiaſtical cognitzance ; as, on the dther ſide, without 
ſight of the libel, the prohibition muſt needs range and 
rove with ſtrange and foreign ſuggeſtions, at the will and 
pleaſure of the deviſer, nothing pertinent to the matter in 
demand, To this charge of granting prohibitions with- 
out ſight of the libel, the Ju ges in their ahſwer ſay no- 
thing ; but as to granting them upon ſuggeſtion of mat- 
ters not contained in the libel, their words are theſe ; 
"Tho? in the libel there appeat no matter to grant a prohi- 
bition, yet upon a collateral ſurmiſe the prohibition is to 
ted ; as, where one is ſued in the ſpiritual court 

for tithes of ſylva cædua, the party may ſuggeſt, that they 
were gloſs or great trees, and have a prohibition, yet no 
ſuch matter appeareth in the libel ; ſo if one be ſued there 
for violent hands laid on a miniſtet by an officer, as a con- 
ſtable, he may ſuggeſt, that the plaintiff made an affray 


upon another, and he to preſerve the peace laid hands on 


him, and (6 have a prohibition ; and fo iti. very many 
other like caſes ; and yet upon the libel no mattet appear- 
eth, why a prohibition ſhould be granted, Gil}. 1027. 
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249 - Pzohibition, 
Onthehuſbani's; 10 H. 13 V. Libel in the ſpiritual court by the huſ- 
_ __ band and wife, for calling the huſband cuckold : Ruled 
— by Holt chief juſtice, that a prohibition ſhall go, becauſe 


they cannot both ſue in that court for that word, but the 
wit: only, the imputation being upon her; and the huſ- 
band and wife by the law ſpiritual may not join in ſuit in 
the eccleſiaftical court as they muſt do in the temporal, 
but each ſhall ſue ſeparately upon their own cauſe. of ac- 
FR tion. alk. 288. FY 1 
Sorgeſtion to be II. ſuggeſtion muſt have been moved, and rejec- 
firſt moved in ted in the ſpiritual court, before it can be admitted in the 
* temporal court.— In the biſhop of M incheſter's caſe (2 Co. 
: 45.) it was held, that in a ſuit for tithes in the ſpiritual 
court, a man may have a prohibition, ſuggeſting a pre- 
ſcription or modus, before or without pleading. _ But 
this ſeems not to be law. For in the 12 JF. a prohibition 
72 was moved for, ſuggeſting a cuſtom : But it was denied 
by Holt chief juſtice and the court, unleſs they pleaded it 
below, becauſe perhaps they might admit the plea. Alſo 
in the 10 JF. it was ſaid by Holt chief juſtice, that if a 
modus be pleaded in the ſpiritual court, and admitted, no 
prohibition ſhall go; but if the queſtion be, whether a 
modus or no modus, a. prohibition ſhall go; and. ſo is the 
law, viz. wherever the matter which you ſuggeſt for a 
prohibition is foreign to the libel, you muſt 7 it be- 
low, before you can have a prohibition ; otherwiſe where 
* * of prohibition appears on the face of the libel. 
2 0 1. ' % pf | 2 7 1 {4 
Afdavit to be |, 12. A. 4 An. Burdett and Newell. A rule was made 
made of the ſug- to ſhew cauſe, why a prohibition ſhould. not be granted, 
| to ſtay a ſuit againſt the plaintiff, in the court of the 
archdeacon of Litchfield, for not going to his pariſh 
church nor any other church on ſundays or holidays, nor 
receiving the ſacrament thrice à year; upon ſuggeſtion of 
the ſtatute of E/:zz. and the toleration at. and then quali- 
fying himſelf within that act; and alledging that he plead- 
ed it below, and that they refuſed to receive his plea. It 
was ſhewed for cauſe, that this fat was 254 .and the 
Plaintiff was not a difſenter, nor had qualifie himſelf FO 
above; and therefore it was moved, that the court would 
not allow the rule to ſtand, unleſs they had an affidavit of 
the fact; for by that means any perſon might come and 
ſuggeſt a falſe fact, and ouſt the ſpiritual court of their 
juriſdiction. Which was agreed to by the court, and 
therefore the rule was diſcharged, IL. 2 5 1211. 
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387. 
14. Lord Coke ſays, the ſuggeſtion for a prohibition Sugeeftion tra- 


n 1 £ 
PDiohibitton. 

And, by Holt chief juſtice, the diſtinction is this: 
Where the matter ſuggeſted appears upon the face of the 
libel, we never inſiſt upon an affidavit ; but unleſs it ap- 
pear upon the face of the libel, or if you move for a pro- 
ibition as to more than appears on the face of the libel 
to be out of their juriſdiction, you ought to have affidavit 

of the truth of the ſuggeſtion. 2 Salk. 549. 
13. It is ſaid, the ſuggeſt 


ſuggeſtion was for a modus for lamb and wool, tho' the 
proof failed as to the wool, and it was urged that therefore 
they had failed in the whole; yet a prohibition was gran- 


ted. And in the caſe of Auſlen and Piget, it was ſaid, 


that the proof in a prohibition need not to be ſo preciſe, 
but if it appears, that the court chriſtian ought not to 
hold plea thereof, it ſufficeth. Gibſ. 1029, 

But if the ſuggeſtion appears to the court to be notori- 
ouſly falſe, they will not grant a prohibition ; for by Holt 
chief juſtice, they ought to examine into the truth of the 
ſuggeſtion, and ſee what foundation it hath. L. Raym. 


may be traverſed in the temporal court, 2 nf. 611. 

And Dr Watſon ſays, if the ſuggeſtion for a prohibi- 
tion contains no other matter upon which a prohibition 
ought to be granted to the ſpiritual court, beſides the re- 
fula of a plea there, which by the common law is a good 
plea, and ought to have been allowed, in ſuch caſe the 
refuſal is traverſable. Therefore ſuppoſing that a modus 
decimandi, or a preſcription of a manner of tithing, is 
triable in the ſpiritual court ; if in a ſuit there for a modus 
decimandi another modus be pleaded, or that there is no 
ſuch modus, and that plea is refuſed ; or if in a ſuit for 
tithes of lands not tithe-free, a preſcription is pleaded as 
to the manner of tithing, and that plea is refuſed ; and a 
prohibition is moved for, upon ſuggeſtion of ſuch refuſal”; 
the refuſal being the principal matter of the ſuggeſtion, is 
therefore traverſable. _ Matſ. c. 58. 


15. Prohibitions are not to be granted on the laſt day of — = COT 


the term. So is the rule ſet down in the books; to which 
Rolle adds, nor on the laſt day ſave one: and the reaſon, 
of both is, that there would not be time for notice to- be 
given to the other fide, But it is added in Latch, that 
upon motion, on the laſt day of the term, there may be 
a rule to ſtay proceedings till the next term. Gib/. 1029. 
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proved, in order to obtain a prohibition. For Where the ut fair 
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16. T. 10 IV. Gardner and Booth, Where it doth, ap- 
pear in the libel, or by the proceedings in the cauſe, that 
the cognizance of the cauſe doth not belong to the ſpiri- 
tual court; a prohibition may be moved for and granted 
after ſentence: and this holds in all caſes but where one 
is ſued out of his dioceſe; for there, if he doth not take 
advantage of it before ſentence, he ſhall not have a prohi- 
bition after ſentence ; and the reaſon is, for that the caufe 
doth belong to the ſpiritual court; and tho? it doth not 
belong to that ſpiritual court, it belongs to ſome other, 


and not to the king's temporal court. 2 Salk. 548. 


So in the caſe of Parker and Clarke, MH. 3 An. The 
clerk of a pariſh libelled againſt the churchwardens, for 


fo much money due to him by cuſtom every year, and to 


be. levied by them on the reſpective inhabitants in the ſaid 
pariſh ; and after ſentence in the ſpiritual court, the de- 
fendants ſuggeſted for a prohibition, that there was no 
fuch cuſtoms as the plaintiff had ſet forth in his libel. It 
was objected againſt granting the prohibition, that it was 
now too late, becauſe it was after ſentence, eſpecially 
ſince the cuſtom was not denied; for if it had, and that 


court had proceeded, then and not before it had been pro- 


IJ to move for a prohibition. But by Holt chief juſtice ; 
t 


is never too late to move the king's bench for a pro- 


bition, where the ſpiritual court hath no original juriſ- 
diction, as they had not in this caſe, becauſe the clerk of 
a pariſh is neither a ſpiritual perſon, nor is this duty in 
demand ſpiritual, for it is founded on a cuſtom, and by 
conſequence triable at law ; and therefore the clerk may 
have an aCtion on the caſe againſt the churchwardens, for 
neglecting to make a rate, and to levy it, or if it had been 
levied, and not paid by them to the plaintiff, 6 Mod. 
252. 3 Salk. 87. LI | 

17. The plaintiff, as well as defendant, in the ſpiri- 


. tual court, may have a prohibition to ſtay his own ſuit. 


To this purpoſe when archbiſhop Bancroft alledged that 
the plaintiſf's having made choice thereof, and brought 
his adverſary there into trial, ſhould by all intendment of 


law and reaſon and by the uſage of al} other judicial places 


thereby conclude himſelf in that behalf; yet the anſwer 
of the judges was, that none may purſue in the ecclefiaſti- 
cal court, for that which the king's court ought to hold 
plea of; but upon information thereof given to the king's 
courts, either by the plaintiff or by any mere ſtranger, they 
are to be prohibited, becauſe they deal in that which apper- 
taineth not to their own juriſdiction, And in the cafe of 

Wirts 


r 


Pꝛohtbition. 
Torts and Ch/ton, M. 12 Ja. the ſame thing was geclared 


and adjudged in the court of king's beach. Gb). 1027. 


Cro, Ja. 350. 4 
E. 30 G. 2. Paxton and Knight. This was a queſtion 


whether a prohibition ſhould be granted, to ſtay proceed- 
ings in an egcleſiaſtical court, in a ſuit by a quaker, for 
A feat in a church; founding bis title upon a preſcriptive 
right, In which ſuit the eccleſiaſtical court had deter- 
mined againſt him. And now he came, after ſentence 
below, Br a prohibition, (Note, an immemorial pre- 
ſcription was alledged on both ſides.) On ſhewing cauſe 
againſt the. prohibition, it was urged, that the court will 
not, after ſentence, grant a prohibition, Jule the defect 
of juriſdiction appears upon the face of the libel. And 
the aforeſaid. caſe of Market Boſworth was inſiſted on, 
where the ſpiritual court had adjudged againſt the cuſtom 
ſetup; tho” their law allows a leſs time, than the common 


law, to make a cuſtom : but the (ning was denied. 
] 


So here, if the ſpiritual court will admit leſs evidence of 
A preſcription than the temporal courts will, and the pre- 
ſcription is nevertheleſs found to be groundleſs; it is cer- 


| tain that the party who ſets it up can have no reaſon to 


come for a prohibition after ſentence : and his only reaſon 
for it can be (as the court obſerved in the aforeſaid caſe) 
to get clear of thoſe coſt, which he hath by his own vex- 


atious ſuit rendred himſelf liable to, and which (as was 


there adjudged) he ought to pay.—But the court ſeemed 
to think, that if the ſentence of the eccleſiaſtical court was 
a nullity, their award of coſts. muſt be ſo too. And here 
are reciprocal preſcriptions alledged. And the preſcrip- 
tive right of the one is determined for, tho' that of the 
other is determined againſti. They have adjudged the ad- 
verſe preſcription to be a good one, which they could not 
try, and which they will eſtabliſh upon leſs evidence than 
the common law requires. And lord Mansfield faid, that 
tho” he was very ſorry that the court were obliged to grant 
the prohibition (becauſe the prey applied for it only to 
get rid of paying the coſts occaſioned by his own vexa- 
tious ſuit), yet he thought they could not avoid a it, 
And the wy for a prohibition was made abſolute, Bur- 


row, 314. 
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18, If the defendant in a prohibition die; his executors Party dylng; 


may proceed in the ſpiritual court, and the judges of that 
court out of which the prohibition was granted, will alſo 
in ſuch caſe make a rule to the ſpiritual court to proceed: 
but the plaintiff may, if he pleaſeth, have a new prohibi- 
tion againſt the executors. /Fatf, c. 55. 


P 3 19. A 


Ms * Pꝛohibition. 
Colts, 19. A prohibition takes off the coſts aſſeſſed upon an 
a „where the cauſe is returned to the inferior court. 
This was adjudged, E. 7 Cha. in the caſe of Crompton and 
Waterford ; where an appeal had been to the delegates, who 
; overruled it, and aſſeſſed coſts for the wrong appeal: And 
the court agreed with Richardſon, that becauſe a prohi- 
bition ſtays all proceedings, the coſts were taken away; 
and added, that if the party was excommunicate, he 
ſhould be abſolved. Het. 167. Litt. 365, Gibſ. 1029. 


By the ſtatute of the 8 g c. 11. In ſuits upon pro- 
hibittons, the plaintiff obtaining judgment or any award of ex- 
 ecution, after plea pleaded, or demurrer joined therein, ſhall 
recover his cofts of 4 and if the plaintiff ſhall become non- 
fuit, or ſuffer a diſcontinuance, or a veraiet ſhall paſs again 
him, the t ſhall recover his cofts, and have execution 
for the ſame, ſ. 3. 122 eng 
" "22" 0. off 42 Houghton and Starkey. After judg- 
ment for the plaintiff in prohibition, the queſtion was, 
what coſts ought to be allowed; and whether they ſhould 
be computed from the firſt motion, or only from the de. 
claration, was the doubt. Upon ſearch, it was found to 
be the courſe of all the courts, to tax only from the time 
of declaring, except in two inſtances ; the one in the caſe 
of Eads and Fackſon in the 2 Geo, and the other in the 
caſe of Brown and Turner: where they were allowed from 
the firſt motion. And of this opinion were all the Judges. 


And all the officers were dire&ed for the future to allow 
the coſts of the firſt motion. And afterwards, H. 12 Ges. 

F between Swetnam, and Archer, it was ſtated in the ſame Wd 
manner, and agreed to be the uniform practice ever ſince, Ro 
And, E. 1 Geo. 2. between Sir Thomas Bury and Criſs, _ 
the ſame doubt was raiſed by a new maſter; and the ey 
court"ordered coſts from the firſt motion. Sin. 82, he 

MH. 10 G. 2. Middleton and Croft. The plaintiff in p 

prohibition, having prevailed in one point, altho* he fail- th 


ed in all the reſt, moved for coſts ; and it was moved that 
they might be taxed from the time of the firſt motion, ac- 
cording to ſeveral determinations. And this laſt was ac- ! 
quieſced in, if the court ſhould be of opinion for coſts, 
As to which, it was objected, that the point in which the 
plaintiff preyailed was not the git of the proceedings, but 
only 2 circumſtance ; and that it would be very hard, 
that they who had prevailed upon the merits, ſhould pay 
coſts, But by the court, The words of the act are not 
to be got over, which give coſts to the plaintiff if he ob- 
dt tains 


/ 
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tains any judgment: and this matter was under conſide - 
ration in the hquſe of lords in Dr Bentley's caſe, where 
the prohibition-ſtood as to ſome articles, and there was a 
conſultation for the reſt: to be ſure it will be conſidered 
in the quantum, but we cannot deny coſts, Str. 1062, 

H. 14 G. 2. Gegge and Jones. Upon ſhewing cauſe 
againſt a prohibition, the court made the rule abſolute, 
with a direQion that the plaintiff ſhould declare in prohi- 
bition. He tendred a declaration, but the defendant re- 
fuſed it, and applied to ſtay proceedings, as being willing 
to ſubmit. The other infiſted he had a right to go on, 
and ſo get the coſts.of the motion, which he —_ not 
otherwife have. But the court ſtayed the proceedin 
without - coſts ; ſaying, the direction to declare was in. 
favour of the defendant, who might waive it. Str. 1114. 


20. To conclude Sir Simon Degge obſerveth, that Concluſion, 
_ prohibitions of themſelves are excellent things, where 


they are uſed: upon juſt, legal, and true grounds; and 
have often avoided the uſurpations of the popes and ſpiri- - 
tual courts. But by the corruption of theſe later times, 
they are grown very grievous to the clergy (in the reco-. 
vering of their tithes. and other rights), nog Sc often 
granted upon feigned and untrue ſuggeſtions, which it is. 
impoſſible the Judges ſhould ' foreſee without the ſpirit of 
prophecy. And (he adds) I think I may preſume to ſay, 
that where one was granted before queen Elizabeth's time, 
there have been a hundred granted in this laſt age. And 
they are a very great delay and charge to the clergy ; and 
it were well (ſays he) in my poor judgment, if the reve- 
rend judges would thing of ſome way to reſtrain them, or 
to make them pay well for their delay, by making the 
plaintiff enter into recognizance to pay ſuch coſts as the 
court out of which they iſſue ſhould award, in caſe they 
ſhould not preve dei Kaen in convenient time; or 
ſome ſuch, other courſe as they in their great wiſdom ſhall 
think juſt and meet. Deg. p. 2, c. 0. | 


Proviſors. See. Courts. 
Pfalmody, See Publtck worlhtp. 
Publick Notary, See Notaty Publick. 


PF. Publick 


Publick worſhip. 
1. Due attendance on the publick wor ſhip. | 
II. Eftabliſhment of the book of common prayer. 
III. Orderly bebaviour during the divine ſervice. 
IV. Performance of the divine ſervice, in the ſeveral 
parts thereof, © 


I. Due a(tendance on the publick worſhip, 


All perſons hall 1. Can. 90. 7 H E churchwardens or queſtmen of 


xelort to church. 
| "diſcreet perſons to be choſen for ſidemen or afliſtants, ſhall 
- diligently ſee that all the pariſhioners duly reſort to their 


On pain of pu- 


niſhn. ent by the 


cen ſures of the 


Church. 


Gn pain of 124. 


a ſugday, 


every pariſh, and two or three more 


. all ſundays and holidays, and there continue 


the whole time of divine ſervice: and all ſuch as ſhall 


be found ſlack or, negligent in reſorting, to the church 
(haying no great or urgent cauſe of abſence) they ſhall 
earneſtly call upon them; and after due monition (if they 
* not) they ſhall preſent them to the ordinary of the 

. ö 

70 By the 5 & 6 Ed. 6. c. x. A, perſons ſhall diligently 
aud faithfully (baving no lawful or 2 excuſe to be 
abſent) endeavour themſelves to reſort to their pariſh church or 
chapel accuſtomed, or upon reaſonable let thereof, to ſome uſual 
place where common prayer and ſuch ſervice of god ſhall be uſed 
in ſuch time of let, upon every ſunday and other days ordained 
and * te be kept as holidays; and then and there to abide 
orderly and ſoberly during the time of the common prayer, 
preaching, er other 2 7 god: en pain of puniſhment by 
N of the church, J. 2. | ar | 

s w./ N 

majeſty, the lords temporal, and all the commons in this pre- 
fent parliament aſſembled, do in gad 's name require and charge 
all the' arclibiſ#ops,-biſhops, and other ardinarits, that they ſhall 
endeavenr them ſelues to ine img of thety knowledges, that the 
due and true execution thertef may be had throughout their dio- 
cefes and charges, af they wilt auſiber before gid for ſuch evils 
and plagues wherewith almighty god may juſtly pumſh his people, 
for neglefting this goed and what A ou 

| 7 


By the 1 EL c. 2. All penſans fhall diligently ana 
faithfully, having no lawful or reaſinable excuſe to be abſent, 
| vj endeauour 


4 * 


for the due execution. bereef ;\ the king's maſt. excellent 


eral 


Publick wozſhip. 


endeavur themſelves to reſort to their pariſh church or ch 
accuſtomed, or upon reaſonable let thereof, to ſome uſual place 
where common prayer and ſuch ſervice of gad fhall be uſed, in 


fuch time of let, upon every ſunday, and other days ordained 


and uſed to be kept as holidays, and then and there to abide or- 
derly and ſoberly, during the time of the common prayer, preach- 
ing, or other ervice of f god there to be uſed and p on 
pain of puniſhment by the cenſures of the bug Iſo upon 


ain that every perſon ſo offending. ſhall forfeit for every 7⁰⁰ 
ker 12 d, to be pr the 7 of the pariſh 


where ſuch offence ſhall be done, to 74 2 poor of * 
ſame pariſh, of the goods and lands of 2 offender; by wey of 
difreſs. 1. 14. 
All perſons] Femes covert as well as thers, Gil 292. 
Except diſſenters qualified by the act of toleration, ho 
reſort to ſome congregation, of ern worſhip allowed 
by that act. 1 W. c. 18. / 2. 16. \ 
But they who repair to no place of publick #255" 
are ſtill puniſhable as before that act. And if the church 
wardens ſhall happen to preſent a perſon, ho poſſibly 
may go to ſome other place; the proof thereof upon 
the perſon preſented, and the abſence from church juſtifies 
the preſentment.  *Gi6/.- 964. 


 Taving no lawful or reaſonable excu 1 In the caſe of Eli- 


zabeth Dormer, an exception was taken to the indictment, 
becauſe theſe words were omitted, not having any lawful or 


reaſonable excuſe ; but it was agreed by all, that ſe words 


are to come in on the other fide, and heed not be put into 


the indictment. ' Gibſ. 291. 


To their pariſb church] If one goes to a a chapet. 
within the pariſh, it is a good excuſe; but this muſt be 


pleaded. G1b/. 292. 


If the plea in the ſpiritual court be, that this is not 
his pariſh church, and they refuſe the plea, a prohibition - 
will be granted; becauſe that court cannot intermeddle 
with the precincts of pariſhes. Gibſ. 292. 


Or upon reafonable let thereof, to ſome uſual place where 
common ws ayer and ſuch ſervice of god ſhall be uſed in "ax tim 


y the common law or practice of the church of 
Tachnd, no perſon can be duly diſcharged from attending 
his « own pariſh church, or warranted in reſorting to ano- 
ther, unleſs he be firſt duly licenſed by his ordinary, who 
is the proper judge of the reaſonableneſs of his requeſt, and 
grants him letters of licence under ſeal, to be exhibited 
(2s 
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(as there ſhall be occaſion) in proof of his diſcharge, 
Which licences are very common in our 3 re- 
cords. Gibſ. 291. 


© And there to abide orderly and foberly] It is not enough 
to come, unleſs he alſo abide ; nor enough to abide _ 
he is come, unleſs he come lo as to be preſent, at the ſe- 
veral parts of divine ſervice, and alſo remain there through-" 
out orderly and ſoberly ; "the clauſe being penned con- 
junQively, and ſo the Sale and forfeiture incurred by the 
violation of any, one branch. Gibſ. 292. | 
Amon the conſtitutions of E gbert, archbiſhop of York, 
one is, Wat” whilſt the miniſter © is officiating, if any per- 
ſon ſhall go out of the church, he ſhall be . aaa 
ted;;/ td his is taken from a x 70 the fourth council 
of Carthage. Gib/. 964. | 
And all archbiſbops and biſhops, and every of their chuncel- 
lors, commiſſaries, archdeacons, and other ordinaries having any 
peculiar ecdeſiaftical juriſdidtion, ſhall have power to inquire 
heredf in their viſitation, ſynods,” and elſowhere within their 


ſclict jon at any other. time and plact, aud to take e 
informations of all and every the, things abovementi 
dens Committed'or perpetrated within the limits of their juriſ 
difttons ; and to puniſh the ſame. I admonition, ercommunica- 
| tions ſequeſtration, or deprivation, and other cenſures and pro- 
- ce P in WEN 40 4 Fine 1 0 been 1 in like = by. 


„ ww 47 


4 archbiſhop / iſhop may DES EEE "Se 

oi and fc to the juſtices o aſſiue, far the i 

8 % hearing ay TTL the ſame. "© \. £ 18, * an 

And all mayors bailiffs and c "ha officers, of cities bo- C1 

roughs and towns corporate 10 which juſtices of aſſize do not 8 

| commonly. repair, ſhall haue power to inquire of hear and de- . 
termine the ſame _ yearly within fifteen 25 2 the — g en 
| of Eaſter and St. Michael the archungel; in like manner and © n 
| form, as the juſtices of afſree * do, . 22. in 
Alſo, by the 3 J. c. 4 ſubject of this realm ſhall 7 


not repair every ſunday % 12 urch chapel or uſual place 
appointed for common 5575 and there hear 7 — ſors (ce, 
according to the ſaid flatute of the 1 El. c. 2, it Hall be law- 01 
ful for one juſtice of the peace, on proof to him made by con- 0 
Men or cath of witneſs, te call the party before bim; and . 


—— 


| 
id 
| 
| 
| 
| 
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titure ſhall be to the uſe e of the pariſh * 
FEE that no man be I wer t 's 2 = 


2 the default made 

according to this branc hall f or þ yt offence ny v1 

7 n . on the Natute of the % Eieaboth 
27) 

And perde, that whatſoever perſons ſhall for their offen- 

ces firſt receive fr meal of the ordinary, having a teſtimonial 

thereof under the ordinary's eal, ſhall not for the ſame offence 
bons be convicted befare the juſtices ; and likewiſe receiving 


for the ſaid offence puniſhment firſt by the juſtices, ſhall mo far. 
0 ſhment 7 the aue 


the 1 0 pa Yes receive puni 
By th J. 
; by: . I. f, 5. Every abene' the age; On pain of 201 
105 ow af 5 hich Ball ſhall nat repair to 7 N22 chapel or — 
place of common rayer, but forbear the ſame contrary to, 
I. c. 2. and , el ond, ll for- 
fit h the queen 201. a wy 
Ins there are many regulations concerning the ſame, 
575 2 by ſeveral "fable uent ſtatutes ;- which being 
9515 againſt, popiſh recuſants, are more pro- 
rly 8 war == the title Popery;, And by the to- 
ae ration act, the {; ſame all no extend to quali! pro- 
teſtant 1 but bf 98 oP or popiſh, recuſant, hall 
have an benefit by * of toleration 
"And by the 23 19 c. 1. Every peron, which uſually, 
on the ſunday ſhall have in his houſe diyine ſervice whi 
is eſtabliſhed, by the law of this realm, and be thereat him- 
ſelf 97 or moſt commonly preſent, and ſhall not ob- 
ſtinately refuſe to come to church; and ſhall; alſo four 
times in the year at — be preſent at the divine ſervice 
in the church of the pari where he ſhall, be reſident, or or 
in ſome other common church or chapel of eaſe, ſhall not. 
incur the ſaid penalty of 201 a month for not repairing to 
church, ſ. 12. 
5. By the 3 J. c. 5. No recuſant convici foall prafiiſe law on nof 
or el — all . dee or enter of amy court, or 7 — 92 — 2 
military office by land or ſea; and Hall farfeit for every ® 
ence 1001: and ſhall alſo be diſabled to be executor, admini- 
rater, or guardian, 1, 8. 22. © 
y 
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Penalty of har- 6. yn J. c. 4. Every perſon who ſhall retain in hit 
bouring ſuch te- ſervice, or | | 
cuſaat, vant, ſojourner, or ftrunger, who ſhall not repair to church, 

but 5 rbear for a month together, \-yot having reaſonable 
excuſe, forfeit 10 1 for every month he ſhall conti nus in hit 
houſe ſuch perſon ſo forbearing + And the juftices of the peace 
in their fen may hear and deter mine the ſame. [. 32, 


33. 36. W A \\ l I | . 
But by the 1 J. c. 4. A recuſant conforming bimſzl, 
Recuſan | : 

— TS hall be diſcharged of all penalties, bs arte . 
Alain iy reaſon of bis recuſancy. ſ. 2. 


þ II. . Ebablifoment of the book of common prayer. 1 


Power of the . Art. 20. The church hath power to decree rites or 
church to decree Cœremonies, that are not contrary to god's word. 

ries and e e: It i not neceflary that traditions and ceremo- 

8 nies be in all places one, or utterly like ; for at all times 

they have been divers, andi may be changed according to 

the diverſity of countries, times, and mens manners: 

„ ſs that nothing be ordained againſt god's word. Whoſo- 

euer thro” his private judgment, willingly and purpoſely 

doth openly break the traditions' and ceremonies of the 

church, which be not repugnant to the word of god, and 

be ordained and approved by common authority; ought 


* 


to be rebuked openly (that 6thet may fear to do the like), 


as he that 'offendeth againſt the common order of the 
church, and hurteth the authority of the magiſtrate, and 


woundetk the conſciences of weak brethren. Every par- 
ticular or national church, hath authority to ordain, 


change, and aboliſh ceremonies or rites of the church, 
ordained only by man's authority; ſo that all things be 
done 2 Ne 
Can. 6. Whoever ſhall affirm, that the rites and cere- 
monies of the church of England by law eſtabliſhed, are 
wicked, antichriſtian, or ſuperſtitious ; or ſuch as, being 
commanded by lawful 3 men who are zealouſſy 
and godly affected may not with any good conſcience ap- 
prove them, uſe them, or as occaſion requireth ſubſcribe 
unto them: let him be excommunicated ipſo facto, and 
not reſtored until he repent, and publickly revoke ſuch 
his wicked errors. | | 
Litargy before 2. In the more early ages of the church, every biſhop. 
— uni- had a power to form a liturgy for his own dioceſe; and if 


relieve, keep, o harbour in his houſe any ſer- 


ich he might otherwiſe 


be kept to the analogy of faith and doctrine, all circums 


Publit worſhip. 


ſtances were left to his nn diſcretion. ; Afterwards the 
practice Was, for the whole province to follow che ſervice 
of the metropolitan church; which alſo became the gene- 


ral rule of the church: And this Lindwo6d acknowledgeth 


to be the common law of the church; and intimates, that 


the uſe of ſeveral ſervices in the ſame province (as was 
here in England) was not to be warranted but by long 
cuſtom, ibſ. 259. . 48 106 1 

The latin ſervices, as they had been uſed in England 
before, continued in all king Henry the eighth's reign, 
without any alteration; ſave ſome raſures of calledts for the 
pope, and for the office of Thomas Becket and of ſome 
other ſaints, whoſe days were by the king's injunctions 
no more to be obſeryed ; but thoſe raſures or deletions 
were ſo few, that the old maſs. books, breviaries, and 
other rituals, did ſtill ſerve without new impreflions. 


Gibf. 259. 
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3. In the ſecond year of king Edward the ſixth, a li- AR of unifor- 


turgy was eſtabliſhed by the ſtatute of the 2 & 3 Ed. 6. 
c. I. as followeth: _ 5 8 "A 

Where of long time there hath been had in this realm of Eng- 
land and in Wales, divers forms of common. prayer, commonly 
called the ſervice of the church, that is to ſay, the uſe of Sarum, 
of York, of Bangor, and of Lincoln ;. and beſides the ſame, now 
of late much more divers and ſundry farms and faſhwons. have 


"been uſed in the. cathedral and pariſh churches of England and 


Wales, as well concerning the mattens or morning prayer, and 
the evenſong, as ao concerning the holy communion commonly cal- 
led the maſs, with divers and ſundry rites and ceremanies con- 
cerning the ſame, and in the adminiſtration 7 other ſacraments 
of. the church; and albeit the king, by the advice of his council, 
b heretofore divers times. aſſayed to. ſlay innovations or new 
rites concerning the premiſſes, yet the ſame hath not had ſuch 
ood 77 as bis 777% required in that behalf ; whereupon 
is highneſs being pleaſed is bear with the frailty and weakneſs 
of his ſubjefts in that behalf, of his great clemency hath not only 
en content to abſtain frog puniſhment of thoſe that have f 
. that 2 a 
godly of der ſhould be had concerning the premiſſes, hath appoint- 
ed the archbiſhop of Canterbury and certain other of the moſt 
learned and diſereet biſhops and other learned men of this realm, 
having reſpþett to the moſt. ſincere and pure chriſtian religion 
taught by the ſeripture, as to the uſages in the primittue church, 
to draw and make one convenient and meet order rite and 
faſhion of common and open prayer and adminiſtration of the ſa- 
craments to be had and uſed in his majeſty's realm of England and 
in 


ut alſo to the intent a uniform quiet and 


* 


mity of the 
2 Ed. 6, 


* 
22 2 


| 2 e and are wot in 
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in Wales; the which, by — aid of the holy ghofl, with the 
uniform agreement tr o concluded, ſet forth, and deh. 
ent in a Nl. intitled, The book of common prayer and 
adminiftration of the ſacrament” and other rites and cere- 
monies of the church, after the buſe of the church of Eng- 


Hand: N the 1 27 and temporal and the cm- 


anon in this "pr led, conjidering as well 
the moſt —＋ — of Phe bing ighneſs herein, as, the gody 

s orders rites and n 15 the [aid book mentioned, 
the tonjiderations of altering thiſe things which be altered, 


ur Ny and great quittneſs tobich by the are 
rol ball fre the one and uniform rite' and or 
ayer and rites and external ceremonies to be 100 
— lou and Wales, do give to his highneſs moſt Bear- 
Inuly thanks for the Jamt, d humbly pray that it 


| be enadted 83 with. the aſſent uf he br ond cole. 


mum in parliament aſſembled, That all and fingular miniſter; 
in any cathedral or pariſh church, or other ples within this 
realm, hall be brenden ts ſo ſay and uje the mattens, evenſang, ce- 
lebration of the hrd's ſupper » AA called the maſs, and. ad- 
infra of zach the J acfiewerg and all their common and 
open prayer, in 740 order and form as is mentioned in the ſame 
book, an non other, or otherwiſe. ' 
ind by the fame act divers regulations were made, to 

eſtablih e aid book; which are yet in force, not for 
the eſtabliſhment of that book, but for the eſtabliſhment 
of the _ obo 8 wot injoined by the act 
of uniformity of the 1 which therefore 
remain to 3 aſe in x tad s cue och. For, that I 
may obſerve it once for all; the + 4g made by the 
ſeveral acts of uniformity for the eſtabliſhing of the ſeveral 
reſpective Titurgies, are all brought over and inforced by 
the I Taft act of uniformity for the eſtabliſhing of the preſent 
bobk of common prayer, by this clauſe follawing, viz. 

De ſcberal Loud laws and flatutes of this _ which have 
ul] drmity 


ontrury to fh. 
ini other 1 fbr 2. C. 4. xy 


- 
© - +@ 


And 


__ 


- 


— we " thoſe things wht he retained in the faid book, 
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And by the 3& 4 Ed. 6. c. ro. Al books called autipbo- 
ners, miſſals, grailes, proceſſionals, manuals," legrids, pier, 


or Aab, or other books or writings whatſoever 
for'' the ſervice of the church, written or 
Tr latin tongue, other than "fuch as ſhall be i forth 
An fry £14 ſhall be clearly and utterly aboliſhed, ex- 
and forbidden for ever in be uſed or kept in thit realm 

e in any the king's dominions. ſ. 1 
any perſon or perſons, bodies palitick or corporate, 
. have in his or their cuſtody any the books or writings 
of the forts aforeſaid, and do not befers the laft day'of June 
next enſuing deliver or _ to be delivered all and every the 
ſame books to the mayor bailiff conſtable or churchwardens of 


or 


| the town where ſuch books then be, to be by them delivered 


over openly within three months next following after the ſaid 
delivery, to the archbiſhop bijbop chancellor or commiſſary of the 

droceſe, to the intent he 0 they cauſe them immediately after 
either to be openly burned, or otherwiſe defaced and deſtroyed, 
Hall for every ſuch book or boots willmgly retained in his hands 
or „and not delivered as aforeſaid after the faid laſt 
A 7 be thereof lawfully conuict, forfeit to the 


2 77 wy br the ſetond offence 4 1, 
3 4025 — => ſuffer —— at the king's 


N — the ſenſe of the foregoing -paragraph- is evident 
enough; but it is alittle ungrammatically. expreſſed. 
Aud if any mayers bailiffs conſtables or others, do not within 
three months after receipt of the: ſame books, deliver or cauſe 
to be deli ſuch books jo by them received, to the archbiſhop 
biſhop chancellor or conimuſſaries of their dioceſe ; ;-and if the ſaid 
archbiſhop biſhops - chancellor on, commiſſaries do not, within 

orty. days after the recei uch books, burn deface and de 
SY cauſe to —— e or | deftrayed. . mah 
3 they and every of them fo offending all forfeit 
» being thereof Sur gamer 40 l. The one 
of all which forfeitures. ſhall be ta any-of the king's ſubjeets 
2 der err for — jon n f the king's courts of record. 


— as toell juſtices office in their circuits, as juſtices o 
the peace. within the * of their commiſſion in 1 — 
Mons, ſhall have power to inquire of, hear, and determine the 
=_ in ſuch form as they may do in other ſuch like caſes. 


83 that any perſon may uſe keep and have any primers 
bn i te engliſh or latin tongue, ſet forth dy king Henry the eighth; 


fo 


bee » primers. in lutin and engliſh, coucherg, bn 
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ſo that the 


ſentences of invocation” or prayer to ſaints in the ſame 
primers be blatted, or clearly put out of the ſame, ſ. 6. 1 
4. Thus ſtood the liturgy until the 5th year, of king 


A of uniformi- Edward the ſixth. But becauſe ſome things were contained 
iy of the SE in that liturgy, which ſhewed a compliance with the ſu- 


perſtition of thoſe times, and ſome exceptions were taken 
to.it by ſome learned men at home, and by Calvin abroad, 
therefore it was reviewed, in which Martin Bucer was 
conſulted, and ſome alterations were made in it, which 
conſiſted in adding the general confeſſion and abſolution; 
and the communion to begin with the ten commandments. 
The uſe of oil in confirmation and extreme unction were 
left out, and alſo prayers for ſouls departed, and what ten- 
ded to a belief of Chriſt's real preſence in the euchariſt. 
And this liturgy ſo re formed was eſtabliſhed by the act of 
the 5 Ed. 6, as followeth:Becauſe there hath riſen in 
the uſe and exerciſe of the common ſervice in the church hereto- 
fore ſet forth, divers daubts for the faſhion and manner of the 
miniftration of the ſame, rather by the curioſity of the miniſter 
and miftakers, than of amy other worthy cauſe ;\ © therefore as 
well for the more plain and mani feſt explanation thereof, as for 
the more perfection of the ſaid order of common ſervice, the 
king with the aſſent of the lords and commons in parliament aſ- 
ſembled, hath cauſed the aforeſaid order of common fervice, in- 
titled, the book of cemmon prayer, to be faithfully and goaly 
peruſed explained and made fully perfect, and hath annexed and 


Joined it ſo explained. and perfetted to this flatute: adding alſo, 


a form and manner of making and conſecruting of archbiſhop 
biſhops prieſts and deacomt, to be of lite force authority and va- 
lue, as the ſame like faneſatd. book intitled the book of common 
prayer. was before ; and with the ſame clauſes of proviſions and 
exceptions to all intents and purpoſes as ly the act of the 2 & 3 
Ed. 6. c. 1. was limited and expreſſed for the uniformity of 
ſervice and admimiſtration of the ſacraments throughout t 
realm, upon 3 ſeveral paint as in the ſaid aft it expreſſed. 
And the LION An ons and flrength to 
all intents and cumſtructiant, and to be applied practiſad and 
put in ure to and for the eftabliſhing of the book of common pray- 
er now explained and hereunto annexed, and alſo the ſaid form 
of making archbiſbops biſhops priefts and deacons hereunto annex- 
ed, as it was for the former book. . 5 & 6 Ed. 6. c. 1. f. 5. 
This liturgy was aboliſhed by queen Mary; Who ha- 
ving called in and deſtroyed the aforeſaid raſed books of 
king Henry the eighth, required all pariſhes to furniſh 
themſelves with new complete books, and enacted that 
the ſervice ſhould ſtand as it was moſt commonly-uſed 
in 


% 
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in the laſt year of the: reign of the ſaid king Henry the 
aighth.: (£4 agge:! ; ode mins) ls bo waar 00 #611 11 

And for a month and more after queen Mary's death, 
the ſervice continued as before, nothing being forbidden 
but the elevation; but on the 27th day of December fol- 
lowing, queen Elizabeth ſet forth a Proclamation, to 
charge and command all manner of her ſubjects, as well 
thoſe that be called to the miniſtry of the church, as all 
others, that they do ſorbear to preach or teach, or to give 
audience to any manner of doctrine or preaching, other 
than to the goſpels and epiſtles, commonly called the goſ- 
pel and epiſfle of the day, and to the ten command ments 
in the vulgar tongue, without expokition. or addition of 


any manner af ſenſe or meaning to be applied or added; 
or to uſe any other manner of publick prayer rite or cere- 


mony in the church,-but that which is already-uſed, and 
by law received, or the common litany uſed at this pteſent 
in her majeſty's own chapel, and the Lord's prayer and the 
creed in engliſh ; until confultation may be had by par- 
liament, by her majeſty and her three K of this realm, 
for the better conciliation and accord of ſuch cauſes, as at 


this; preſent are moved in matters and ceremonies of re- 
Tigion.. . Gibſ. 267, 268. | Kh ; 


5. After which, in the firſt year of the ſathe queen, a 
liturgy was eftabliſhed by act Fparliacment of 4 L 2 
©. 2. in this wiſe: He it enactad, by the queen's bighneſ, 


' with the afſent of the lords and commons in this preſent parha- 


ment aſſembled, that all miniſters in any cathedral or pariſh 
prof o ar other place, fork bounden to ſay and uſe the mat- 


' tens, evenſong, celebration of the lord'sfupper, and admini/tra- 
| tion of each of the ec and all 3 and open pray- 


er, in fuch 01 der and farm as is mentioned in the book authorized 
by parliament in the 5 & 6 Ed. 6. with one alteration or 


adlilion of certain lefſons to be uſed on every ſunday in the year, 


and the form of the litany altered and corrected, and two ſen- 
tences only added in the delivery of the ſacrament. to the com- 


municunts, and none other or otherwiſe. A there Was a 


proviſo, that ſuch ornaments of the church, and. of the mi- 
niſters thereof, ſhall be retained and uſed, as was in this church 
of England by authority of parliament in the ſecond year of the 
reign of king Edward the ſixth, until other order ſhall be taken 
therein by 45 authority of the queen's majeſty, with the advice 
of her commiſſioners appointed and authorized under the great 
feal of England for cauſes ecaleſiaſtical, or of the metropolitan 


of thrs realm. 
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| ' Of the lords and commons] It was not ſaid lords ſpiritual, 
in this or either of the former acts; becauſe all the biſhops 
preſent diſſented. Gib/. 268. SC 


Die form 4 the litany altered and corrected] By the omiſ- 
ſion of the clauſe, cm the tyranny of the biſhop of Rome and 
all his deteſtable enormities ; which had been in the 2d and 
in the 5th of Ed. 6, Gib/. 258. 

Tuo ſentences only added in the delivery of the ſacraments 
-Of the two forms now uſed at the delivering. of the b 
and wine, the firſt part of each (to the word [fe inclu- fert 
ſive) was in the book of the ſecond year of king Edward 


the ſixth, but not the ſecond part; but in the book of MR 
the fifth year, was the ſecond part without the firſt : and bit 
the alteration made by virtue of this act, was the inſert- 8 
ing of both as they now ſtand. Grbſ, 268. has 
„Order ſhall be taken by authority of the queen's majeſly, with ba 
the advice of her mA wa, WO 2 . by ad 
virtue of this clauſe, the queen iſſued her commiſſion to th 
the archbiſhop and three eto peruſe the order of the th 
leſſons throughout the whole year, and to cauſe ſome pew pr 
calendars to be imprinted ; which were finiſhed and ſent ce 
dj the ſeveral biſhops to ſee them obſerved in their dioceſes ye 
Ain tte monthof February 1560, Gi, 268, | fr 
By Can, 36. of the canons in 1603; No perſon ſhall be C 
receiued into the miniſtry, nor admitted to any eccleſiaſtical living, 
nor . to preach, to gatechize, or be a letturer or read: I, 
of divinity in any place; except he ſhall firſt ſubſcribe (amongſt c. 
others) ts this article following ; That the book of common tc 
prayer, and of orderin of biſhops prieſts and deacons 
. containeth in it nothing contrary to the word of god, and Ct 
that it may be lawfully uſed, and that he himſelf will uſe tl 
the form in the ſaid b6ok preſcribed, in publick prayer and U 
adminiſtration of the ſacraments, ** and none her A 
And by Can. 56. of the ſame canons; Every minifter, r 
being 225 a benefice that hath cure and charge of ſouls, c 
altbo hz chiefly attend to preaching, and hath @ curate under 7 
bim to execute the other duties which are to be performed for 0 
him in the church, and likewiſe every other ſtipendiary preacher 0 
that readeth any lecture, or catechizeth, or preacheth in any 2 
church or c 10 ſhall twice at the leaſt every year read him- 4 
i the divine ſervice upon two ſeveral ſundays publickl and at £ 
the wſual times, both in the forenvon and afternoon in t church 7 
which he ſo poſſeſſeth, or where he readeth cutechixeth or preach- 7 
eth as 1s aforeſard, and ſhall likewiſe as often in every year ad- ' 


mnifter the ſacraments of baptiſm (if there be any to be 1 
& 


— 4 21 


, 


Publick wozſhtp, 
tized), and of the lurd's ſupper, in ſuch manner and form, 
and with the obſervation of all ſuch rites and ceremonies as are 
pre cribed by the book of common prayer in that behalf : which 
if be do not accordingly perform, then ball he that is poſſeſſed of 
a benefice (as before) be ſuſpended ; and he that is but à rea- 
der preacher or catechizer, be removed from his place by the 
biſhop of the dioceſe ; until he or they ſhall ſubmit themſelves to 
perform all the ſaid duties, in ſuch manner and fort as before is 
preſcribed. je 


After the paſſing of theſe canons, king James in the 
firſt year of his reign, by yirtue of the aforeſaid proviſo in 
the 1 El, c. 2. upon the conference held before the king 
himſelf at Hamptog-court, gaye directions to the arch- 
biſhop and other high commiſſioners, to review the com- 
mon prayer book ; and they did make ſeveral material al- 
terations and enlargements of it, as in the office of private 
baptiſm, and in ſeveral rubricks and other paſſages, and 
added fixe pr fix new prayers and thankſgivings, and all 
that part of the catechiſm which contains the doctrine of 
the ſacraments, And yet the powers ſpecified in that 
proviſo, ſeem not to extend to the queen's heirs and ſuc- 
ceſlors, but to be only lodged perſonally in the queen; 
5 the book of common prayer ſo altered ſtood in force 
from the firſt year of king James, to the fourteenth of 
Charles the ſecond. Watf. c. 31. | | 

And it is to be obſerved, that the liturgy of the 13 & 
14 C, 2. is not the ſame with that which the aforeſaid 
canons do refer to; ſo that ſo far forth the ſaid canons as 
to this matter are not now in force. | | 
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6. In the 1 to the book of common prayer, con- Aa e 
ſe 


cerning the 
the ſame in the 2d and in the 5th of Ed. 6:) 
was never -any thing by the wit of man ſo well deviſed, or fo 
ſure eftabliſhed, which in continuance of time hath not been cor- 
rupted ; as, among other things, it may plainly appear by the 
common prayers in the church, commonly called divine ſervice. 
The firſt original and ground whereof, if a man would ſearch 
out by the ancient fathers, he ſhall find that the ſame was not 
ordained but Ml a good purpoſe, and far à great advancement 4 

odlineſs. For they ſo ordered the matter, that all the whol: 
bible (or the greateſt part thereof] ſhould be read over once 
every year ; intending thereby, that the clergy, aud eſpecially 
ſuch as were miniſters in the congregation, ſhould by often read- 
ing and meditation in god's word, be flirred up to godlineſs 
themſelves, and be more able Q exhort others by wholeſome die- 
„ f 2 | trine, 


rvice of the church (which was alſo nearly ty of the 13 & 
There 14 C. 2+ 
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for the reading of the h 
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trine, and to confute them that were adverſaries to the truth; 
and further, that the people, by. daily hearing of holy ſcripture 
read in the church, might continually profit more. more in 
the knowledge of god, and be the more inflamed with the love of 
bis true religion. | | \ 

But theſe many years paſſed, this godly and decent order 
the ancient fathers hath been fo altered broken and neglected, 
planting-in uncertain ſtories and legends, with multitude of re- 
ſponds, verſes, vain repetitions, commemorations, and ſynodals; 
that commonly, when any book of the bible was begun, after 
three or four chapters were read out, all the reſt were unread. 
And in this ſort the book of Iſaiah was begun in advent, and 
the book of Geneſis in [ip ua F 6 ; but they were only begun, 
and never read through ; after like fort were other books of holy 
Jt vere uſed. ” And moreover, whereas St Paul would have 
ſuch language ſpoken to the people in the church, as they 'might 
utiderſtand_ and have profit by hearing the ſame ; the ſervice in 
this church f England theſe many years hath been read in latin 
to the People, which they under/tand not; ſo that they have 
heard with their ears only, and their heart ſpirit and mind 
have not been edified thereby, And furthermore, notwith/tand- 
ing that the ancient fathers have divided the þſalnis iuto ſeven 
portions, whereaf every one was called a noflurn, ; now of late 
time, a few of them have been daily ſaid, and the reſt utterly 
omitted. Mhreover, the number and hardineſs of the rules 
called the pie, and the manifold changings of the ſervice, was 
the cauſe that to turn to the Book only was fo hard and intricate 
a matter, that many times there wwas more buſineſs tq find out 
that Jhould be read, than to read it when it was found out. 

. Theſe inconveniences therefore tanſidered, here is ſet forth 
ſuch an onder, whereby the ſame. niay be redreſſed. Aud for a 
readineſs in this matter, here ij draun out a talendar for that 
Pur pe 7, which is plain ard eaſy to be under ſtοα⁰; whereof (ſo 
much at may be) the rediding of . boly ſcripture ts { ſt forth, 
that all things Jhall be dine in order, without breaking one piece 
from another. .' For this cakſe be cut off anthers, reſponds, 


. 


invitatories, god [ch like things, as did break the continual 

224 ern e Ss + 

courſe of the reading of 0 ture. * ä 

Ie becauſe there it no Temedy, but that of neceſſity there muſt 
be ſore rules; therefore certain rules are here ſet forth: which 
Ys d TEAS * N 1 AI 

as they are few in number, ſo they are plain and eaſy to be 

wnderjiood. So that here you have an order for prayer, and 
| oly 2 much agreeable to the mind 
and purpoſe F the old fathers, and a great deal mare profitable 


and commodious, than that tohich of late was uſed. It is more 
profitable, becauſe 'here are left out many things, tvhereof ſonie 
* "I" are 


rr 
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art tintrue, ſome uncertain, ſonie voin and ſuperflitious, and 
nothing is ordained to be read but the very pure word of god, 


the holy ſeriptures, or that which is agreeable to the ſame ; and 


that in ſuch a language and order, as is moſt eaſy. and plain 
for the underflanding both of the readers and hearers. Ii is 


alſo more cummodious, both for the ſhortneſs thereof, and for the 


plainneſs of the order, and for that the rules be few and eaſy. 

And foraſmuch as nothing can be ſo plainly ſet forth, but 
doubts may ariſe in the uſe and practice of the ſame ; to appeaſe 
all fuch diverſity (if any ariſe) and for the reſolution of all 
doubts, concerning the manner how to underſtand da and execute 
the things contained in this book; the parties that /o doubt, or 
diverſely take any thing, ſhall alway reſort to the biſhop of the 
dioceſe, who by his diſcretion ſhall take order for the quieting 
and appeaſing of the ſame ; ſo that the ſame order be not contrary 
to any thing contained in this book. And if the biſhop of the 
dioceſe be in doubt,” be may ſend for the reſolution thereef to the 


* archbzſhop. . 


And althd' it be appointed, that all things ſhall be read and 
ſung in the church in the engliſh tongue, to the end that the con- 


. gregatian may he thereby edified ; yet it is not meant, but that 


when men ſay morning and evening prayer privately, they may 
ſay the ſame in any language that they themſelves do underfland. 

Stories and legends] That is, concerning the lives of the 
ſaints ; of whom there being ſuch a number in the church 
of Rome, few days are free from the ſtories and legends 
they relate of them. GiB. 263. 18 

Reſpond] A ſhort anthem ſung, after reading three or 
four verſes of a chapter; after which, the chapter pro- 
ccads. = 625 fr ; 2. Nan 
Cummemorations] The ſervice of a leſſer holiday falling 
in with a greater, 14. 

 Synodals] Conſtitutions made in provincial or dioceſan 
ſynods, and publiſhed in the pariſh churches. 1d. 
 Ni@urn] So called from the ancient chriſtians riſing in 
the night to perform them. Id. 25 

Pie] A table to find out the ſervice belonging to each 
day; which becomes very difficult, by the coincidence of 
many offices on the fame day. Id. | 
" TInvitatirics Some text of a adapted and choſen 
for the *occaſton of the day, and uſed before the venite; 


which alſo it ſelf is called the inv itatory pſalm. Id. 
Q 3 In 
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I. the engliſh tongue] By Art. 24. It is a thing plainly. 


tepugnant to the word of god, and the cuſtom of the pri- 
mitive church, to have publick prayer in the church, or 
to miniſter the ſacraments, in a tongue not underſtanded 


of the people. 


And by the 2 & 3 Ed. 6. c. 1. it is provided, that it 


ſhall be lawful to any man that underſtandeth the greek, 


latin, and hebrew tongue, or other ſtrange tongue, to ſay 


and have the prayers of mattens and evenſong in latin of 
any ſuch other tongue, faying the fame privately, as they 


do underſtand. ,. 5 


And for the encouragement of learning in the tongues, 
Cam 


in the univerſities of bridge and Oxford; to uſe and 
exerciſe in their common and open prayer in their chapels 
(being no pariſh churches) or other places of prayer, the 
mattens, evenſong, litany, and all other prayers (the holy 
communion commonly called the maſs excepted) preſcri- 
bed in the ſaid book, in greek, latin, or hebrew. /. 6. 

And by the 13& 14 C. 2. c. 4. it is provided, that it 


mall be lawful to uſe the morning and evening prayer, 


and all other prayers and ſervice preſcribed in and by the 
faid book, in the chapels or other publick places of the 
reſpeQive colleges and halls in both the univerſities, in 
the colleges of Weſtminſter Wincheſter and Eaton, and 
in the convocations of the clergies of either province, in 
latin. / 18. * e 

And by the ſame ſtatute, the biſhops of Hereford, St 
David's, Aſaph, Bangor, and Landaff, and their ſucceſ- 
fors, ſhall take order that the faid book be tranſlated into 
the britiſh or welſh tongue, to be uſed in Wales wherd 
the welſh tongue is commonly uſed; and at. the ſame 
time an engliſh book ſhall be had there likewiſe, that ſuch 
as underſtand the ſame may have recourſe thereunto, and 


ſuch as do not underſtand the ſame 1 conferring both 


— together the fooner attain to ledge of the 
. 27+ . 

And by the 5 FA c. 28, The biſhops ate in like man- 

ner required to cauſe the old and new teſtament to be 

tranſlated into welſh, and to have one engliſh and one 


. engliſh tongue. 


welſh copy in every ſuch reſpective place. 


By the 13 & 14 C. 2. c. 4. ow is the laſt act of 
uniformity) it is enacted as follows: J/hereas by the neg- 
lect of miniſters in aſing the order of common prayer, during 
the time of the late troubles, great miſchiefs and inconveniences 
haut ariſen ; for the prevention thereof in time to come, and 


for 


«wan tn Ge dt SD. 
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er ſettling the peace of the church, the king (according to his 
— of 2 twentieth of October 1660) — 
his commiſſion under the great ſeal, to ſeveral biſhops and other 
divines, to'rbview the book of common prayer, and to prepare 
ſuch alterations and additions as they thought fit to offer + And 
arts, the tonvotations of both the provinces being by his 
majeſly called and aſſembled, his majeſiy hath been pleaſed to 
authorize and require the preſents of the ſaid convocation,” and 
other the biſhops and cler. + ſame, to review the ſaid book 
of common prayer, and the book of the form and manner of the 
making and conſecratiny of biſhops priefts and deacons ; and that 
after mature conſideration, they ſhould make fuch additions and 
alterations in the ſaid books reſpedtively, as to them ſhould ſeem 
meet and convenient, and ſhould exhibit and preſent the ſame to 
his majeſty in writing, for his further allowance or confirma- 
tion : fine which time, they the ſaid preſidents biſhops and clergy 
of both provinces have accordingly reviewed the ſaid books; and 
have made ſome alterations to the ſame which they think fit to be 
inſerted, and ſome additional prayers to the ſaid book of common 


prayer to be uſed upon proper and emergent occaſions ; and have 
p yon prop F 


exhibited and preſented the ſame unto his majeſly in writing in 
one book,  intitled, The book of common prayer and admi- 
niſtration of the ſacraments and other rites and ceremo- 
nies of the church, according to the uſe of the church of 
England, together with the pſalter or pſalms of David 
pointed as they are to be ſung or ſaid in churches, and 
the form and manner of making ordaining and conſecra- 
ting of biſhops prieſts and deacons: All which his majeſty 
having duly conſidered, hath fully approved and allowed the 
ſame, and recommended to this preſent parliament, that the ſaid 
books of common prayer and of the form of ordination and conſe- 
cration of biſhops prieſts and deacons, with the alterations and 
additions which have been ſo made and preſented to his majeſty 
by the ſaid convocations, be the book which ſhall be appointed to 
be uſed by all that officiate in all cathedral and collegiate churches 
chapels, and in all chapels of colleges and halls in both the 
univerſities and the colleges of Eaton and Wincheſter, and'in all 
pariſh churches and chapels throughout the kingdom, and by all 
that make or _— biſhops prieſis or deacons in any of the 
ſaid places, under ſuch ſanttions and penalties as the houſes of 
parliament ſhall think fit. ſ. 1. | 
Now in regerd that nothing conduceth mare to the ſettling of 
the peace of the nation, nor to the honour of our religion and the 
propagation thereof, than an univerſal agreement in the publick 
worſhip of god ; and to the intent that every perſon within this 
realm may certainly know the rule to which he # to conform, in 
Q 4 prblick 
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lick worſhip and adminy/iration of ſatraments and other ritts 
1 the church of England, and the manner how 
aud by whont biſhops priefis and deacons are * to be 
made ordained and 8 be it enacted by the king's moſt 
extellent majeſty, by the advice and cmſent of the lords ſpiritual 
and __ and of the commons in this preſent parliament 
2 „That all and fingular miniſlers in any cathedral, col- 

iate, or fariſh church or „er other place of publick 
wot/hip, ſhall be bound to. ſay and uſe the morning prayer, 
evening prayer, celebration and admin;firation of both the ſa- 
craments, and all other the publick and common in ſuch 
order and. form as is mentioned in the ſaid. book, intitled as 
aforeſaid, and annexed and joined 10 this preſent. aft ; and that 
the morning and evening prayers therein contained, ſhall upon 
every lord's day, and upon all other days and occafions, and at 
the times therein appointed, be openly and ſolemnly read by all 
and every minz/ter or curate, in every church chapel or other 
place of publick worſhip as aforeſaid. ſ. 2. 
_ © Granted his commiſſion under the great ſeal] Which bore 
date Mar, 25. 1661. and was directed t6 twelve biſhops 
and twelve preſbyterian divines; with nine affiſtants on 
each ſide, to ſupply the 3 of the principals, when 
they ſhould be occafionally abſent. In virtue of which 
cotntiffion, the commiſſioners met frequently at the Sa- 
voy, and diſputations were held, but nothing concluded. 
6 275. Apis” mah 

Or other place of publick-worſhip] By the 22 G. 2. c. 
All —— . captains, and 2 at fea, ſhall - 
the publick worſhip of almighty god, according. to the 
liturgy. of the church of England, to be performed in 
their reſpective ſhips ; and ptayers and pteachings by the 
chaplains ſhall: be performed diligently. Art. x. 
And by the rabrick before the ſervice at. fea: The 
morning and. evening ſervice to be uſed daily at fea, ſhall 
be the ſame which is appointed in the. book. of comtnon 
prayer. | > QA, Do ee 

In fuch order and form as is mentioned in the {66 book] 
Provided, that in all thoſe prayers, litanies, and collects, 
which do any way relate to the king, queen, or royal 
_ . progeny ; the names be altered and changed from time to 

time, ahd fitted to the preſent occaſion, according to the 
Hrecklon of lawful authority, 13 C. 14 C. 2. c. 4. J 25. 
That is, (according to practice,) of the king or queeh 
in council. Gib. 280. 
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7. By the 1 El. c. 2. The book of common prayer Books of com- 
ſhall be hana tr at the charges of the pariſhioners e 1 mon 2 


and cathedral church. /. 19. 
This was intended of the book of common prayer, as 
then eſtabliſhed by that act. | 


By Can. 80. The churchwardens or queſtmen of every 
church and chapel ſhall, at the charge of the pariſh, pro- 
vide the book of common prayer, lately explained in ſome 
few points by his majeſty's authority, according to the 
laws and his 'highneſs s prerogative in that behalf; and 
that with all convenient ſpeed, but at-the furtheſt within 
two months after the publiſhing of theſe our conſtitutions. 
And this was intended of the ſame book of common 
xy altered in the conference at * court as 


Finally, by the 13 U 14 C. 2. c. 4. A true printed 
copy of the (preſent) book of common prayer, ſhall at 
the coſts and charges of the pariſhioners of every pariſh 
church and chapelry, cathedral church, college and hall, 
be provided before the feaſt of St Bartholomew 1662 ; on 
pain of 31 a month, for ſo long time as they ſhall be un- 
provided thereof. 5 26. 

And the reſpectiye deans and chapters of every cathedral 
or collegiate church were required at their proper coſts and 
charges, before Dec. 25. 1662, to obtain under the great 
ſeal of England, a true and perfect printed copy of this 
act, and of the ſaid book annexed hereunto, to be by the 
faid deans and chapters and their ſucceſſors kept and pre- 
ſerved in ſafety for ever, and to be alſo produced and 
ſhewed forth in any court of record as often as they ſhall 
be thereunto lawfully required; and alſo there ſhall be 
delivered true and perfect copies of this act and of the 
ſame book into the reſpective courts. at Weſtminſter, and 
into the tower of London, to be kept and preſerved for 
ever among the records of the ſaid courts, and the records 
of the tower, to be alſo produced and ſhewed forth in any 
court, as need thall require; which ſaid books fo to be 
exemplified under the great ſeal of England, ſhall be ex- 
amined by ſuch perſons as the king hall appoint under 
the great ſeal of England for that punpeſe, and ſhall be 
compared with the original book hereunto annexed, and 
'they.thall haye power to correct; and amend in writing 
any error committed by the printer in the printing of the 
dame book, and thall certify in writing under their bands 


and 
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and ſeals, or the hands and ſeals of any three of chem at 


Hip. 


Wublitk wort 
the end of the ſame book, that they have examined and 
compared the ſame book; and. find it to be a true and per: 
fect copy; which ſaid books ſo exemplified under the 

reat ſeal, ſhall be deemed to be good and available in the 


aw to all intents and purpoſes, and ſhall be accounted as 
good records as this book it ſelf hereunts annexed; /. 28. 


allent chereunto-. 8. By the 13 & 14 C. 2. c. 4. Every perſon who ſhall 


be preſented or collated or put into any eccleſiaſtical benc- 

fice or promotion, ſhall in the church ehapel or place of 
publick worſhip belonging to the ſame, within two months 

next after that he ſhall be in the actual poſſeſſion of the 

ſaid eccleſiaſtical benefice or promotion, upon ſome lord's 

day, openly publickly and ſolemnly read the morning and 

evening prayers, appointed to be read by and according 

to the ſaid book of common prayer, at the times thereby 

appointed or to be appointed; and after ſuch reading 

thereof, ſhall openly and publickly before the congrega- 

tion there aflembled, declare his unfeigned aſſent and con- 
ſent to the uſe of all things therein contained and pre- 
ſcribed, in theſe words and no other: I A. B. do here 
« declare my unfeighed aflent and conſent to all and 

„ every thing contained and preſcribed in and by the 

« book, intituled, The book of common prayer and ad- 

4 miniſtration of the ſacraments and other rites and cere- 
% monies of the church, according to the uſe of the 
„ church of England; together with the pſalter or pſalms 

* of David, pointed as they are to be ſung or ſaid in 

„ chufches ;- and the form or manner of making ordain- 
„ ing and conſecrating of biſhops prieſts and deacons.” 
And every ſuch perſon, who ſhall (without ſome lawful 

impediment to be allowed and approved by the ordinary 
of the place) negle& or refuſe to do the ſame within the 
time aforeſaid (or in caſe of ſuch impediment, within one 
month after ſuch impediment removed) ſhall ipſo facto be 
deprived of all his ſaid ecclefiaſtical benefices and promo- 
tions ; and the patron ſhall preſent or collate as if he were 

dead. /. 6. 

And every perſon who'ſhall be appointed or received as 

a lecturer, to preach upon = day of the week, in any 
church chapel or place of publick worſhip, the firſt time 
he preacheth (before his ſermon) ſhall openly publickly 
and ſolemnly read the common prayers and ſervice ap- 


pointed to be read for that time of the day, and then and 


there publickly and openly declare his affent unto and ap- 
probation of the ſaid book, and to the uſe of all the pray- 
2 ers 
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ers rites and ceremonies forms and orders therein con- 
tained, according to the form before appointed in this act; 
and ſhall upon the firſt lecture day of every month after- 
wards, ſo long as he continues lecturer or preacher there, 
at the place appointed for his ſaid lecture ot ſermon, be- 
fore his ſaid lecture or ſermon, openly publickly and ſo- 
lemhly read the common prayers and ſervice for that time 
of the day, and after ſuch reading thereof ſhall openly” 
and publickly before the congregation there aſſembled 
declare his unfeigned aſſent unto the ſaid book, according 
to the form aforeſaid: and every ſuch perſon whoſhall neg- 
le& or refuſe to do the ſame, ſhall from thenceforth * 
diſabled to preach the ſaid or any other lecture or ſermon. 
in the ſaid or any other church chapel or place of publick 
worſhip, until he ſhall openly publickly and ſolemnly: 
read the common prayers and ſervice appointed by the ſaid. 
book, and conform in all points to the things therein pre- 
ſcribed, according to the purport and true intent of this 
act. Provided, that if the ſaid lecture be to be read in 
any cathedral or collegiate church or chapel ; it ſhall be 
ſufficient for the ſaid — openly at the time afore- 
ſaid, to declare his aſſent and conſent to all things con- 
tained in the ſaid book, according to the form aforeſaid. 
And if any perſon who is by this act diſabled (or prohi- 
bited, 15 C. 2. c. 6. /. 7.) to preach any lecture or ſer- 
mon, ſhall during the time that he ſhall continue ſo diſ- 
abled (or prohibited), preach any ſermon or lecture; he 
ſhall ſuffer three months impriſonment in the common 
gaol: and any two juſtices of the peace of any county 
within this realm, and the mayor or other chief magiſtrate 
of any city or town corporate within the ſame, upon cer- 
tiicate from the ordi made to him or them of the 
offence committed, ſhall and are hereby required to com- 
mit the perſon ſo offending to the gaol of the ſame county 
city or town corporate. Provided, that at all times when 
any ſermon or lecture is to be preached ; the common 
prayers and ſervice in and by the ſaid book appointed to 
be read for that time of the day, ſhall be openly publickl 
and ſolemnly read by ſome-prieſt or deacan, in the ch 
chapel or place of publick worſhip where the ſaid ſermon 
or lecture is to be preached, before ſuch ſermon or lecture 
be preached, and that the lecturer then to preach ſhall. be 
preſent at the reading thereof. And provided, that this 
act ſhall not extend to the univerſity churches, when any 
ſermon or lecture is preached there as and for the univerſity 


ſermon or lecture; but the ſame may be preached or read 
in 


236 


Subſcription and 


declaration of 
conformity, 


Publick wozſhip. 


in ſuch ſort'and manner, as the ſame have been hereto. 
fore preached ar read. / 19, 20, 21, 22, 23. 
- 9. Every dean canon and prebendary of every cathedral 


or collegiate church, and all maſters and other head fel- 


lows chaplains and tutors of or in any college hall houſe 
of learning or hoſpital, and every publick profeſſor and 
reader in either of the univerſities and in every college 
elſewhere, and every parſon vicar curate lecturer and every 
ather perſon in holy orders, and every ſchoolmaſter keep- 
ing any publick or private ſchool and every perſon inſtruc- 


ting or teaching any youth in any houſe or private family 


wn a tutor or fchoolmaſter, who ſhall be incumbent or 
e poſſeſſion of any deanry canonry prebend maſterſhip 
beadſhip fellowſhip — — reader s- place par- 
fonage vicarage or any other eccleſiaſtical dignity or pro- 
motion or of any curateꝰs- place, lecture or ſchool or ſhall 
inſtruct or teach any youth as tutor or ſchoolmaſter, ſhall 
at or before his admiſſion to be jncumbent or having poſ- 
ſeflion aforeſaid ſubſcribe the declaration following; 1 
A. B. do declare, that I will conform to the liturgy of 
the church of England, as it is now by law eſtabliſh- 
ed.“ 13 14 C. 2.c.4./8. 1 V. ef 1. c. 8. ſ. 11. 
Which ſaid declaration ſhall be ſubſcribed by every of 
the ſaid maſters and other heads fellows chaplains and 
tutors of or in any college hall or houſe of learning, and 
by every publick profeſſor and reader in either of the uni- 
verſities, before the vicechancellor or his deputy ; and by 
every other of the ſaid perſons before the archbiſhop biſhop 
or ordinary of the dioceſe (or his vicar-general chancel- 
lor or commiſſary, 15 C. 2. c. 6. . 5): on pain of for- 
feiting ſuch office place promotion or dignity, and being 
utterly diſabled and ipſo facto deprived of the fame ; which 
mall be void, as if fuch perſon failing were naturally 
dead. 13& 14C. 2. c. 4. / 10. 

And if any ſchoolmaſter or other perſon inſtructing or 
teaching youth in any private houſe or family as a tutor 
or ſchoolmaſter ſhall inſtruct or teach any youth as a tu- 
tor or ſchoolmaſter before ſuch ſubſcription; he ſhall for 
the firſt offence ſuffer three months impriſonment, and 
for the ſecond” and every other offence ſhall ſuffer: three - 
months impriſonment and alſo forfeit 51 to the king. 


II. | 
And after ſuch ſubſcription made, every ſuch parſon 
vicar'curate and lecturer 'thatl procure a certificate under 
the hand and ſeal of the reſpective archbiſhop! biſhop or 
ordinary of the dioceſe (who dhall make and deliver the 


ſame 


"4 
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ame upon demand); and fhall publickly and openly read 
the ſame, together with the ſaid declaration, upon ſome 
tord's day within three months then next following, in 
bis patiſh-church where he is to officiate, in the pteſence 
of hex congregation there aſſembled, in the time of divine 
ſervice? upon pain that every perſon. failing therein 
(without ſome lawful impediment to be allowed and ap- 

by the ordinary of the place, 23 G. 2. c. 28.) ſhall 
joſe fuch place roſpettiyely and be diſabled and ipſo facto 
deprived thereof, and the ſame ſhall be void as if he werte 
naturally dead. . 10; 45 41 | 
Provided, that the penalties in this act ſhall not extend 
to the foreigners or aliens of the foreign reformed churches, 
allowed by the king his heirs and ſucceſſors in England. 
AIRY 07 HIT WY rr 4, 69 * | — 
J d, b 00e Ude to confer or preſent by lapſe 
ſhall-accrue by any avoidance or deprivation ipſo facto by 


virtue of this ſtature, but after ſix months notice of ſuch 


avoidance or depri vation given by the ordinary to the pa- 


tron or ſuch ſenterice of deprivation openly and publick- 
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ly tea in the pariſfi church of the benefice parſonage ur 


viearuge becoming void, or whereof the incumbent hall 


be deprived by virtue of this act. . 16. i tabs 
And no form or order of common ' prayers adminiſtra - 
tion of ſaeraments rites or ceremonies ſhall be openly uſed 
in any church chapel or other publick place of or in any 
college or hall in either of the univerſities, or of the col» 
leges of Weſtminſter Wincheſter or Eaton, other than 
what is preſcribed by the ſaid book; and every governor 
or head of any of the ſaid colleges or halls, ſhall within 
one month next after his election or collation and ad miſſion 
into che fame government or -headſhip, openly and ꝓub- 
liekly in the church | or other publick place of the 
ſame college r hall, and in the preſence of the fellows 


and feholars of the ſame or the greater part of them then 


reſident, ſubſcribe unto the ſaid book, and declare his un- 
feigned aſſent and conſent thereunts, and to the uſe of all 
the prayery rites and ceremonies forms and orders therein 
preſcribed and contained, according to the form afore- 
Taid : and all fuch governors'or heads of the faid colteges 
And halls as ſhall be in holy orders, ſhall once at leaſt in 
every quarter of the — — lawful impediment) 
openty-uhd pubhekly read the morning and ſervice 
im and dy the faid bock appointed to be in the church 
chapel or other publick place of the ſame college or hall; 
on pain to loſe and be ſuſpended from all the benefits and 

| profits 


Penalty of copy © 10. | | 
temning or not of god's worſhip in the church of England, eſtabliſhed by 


uſing the ſame. law, and contained: in the book of common prayer and 
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profits belonging to the ſame government or ſhip, 
by the ſpace of ſix months, by the viſitor or e * 
ſame college or hall; and if fuch governor or head ſo ſuſ- 
pended for not ſubſcribing to the ſaid book, or for not 
reading of the morning prayer and ſervice as aſoreſaid, 
ſhall not at or before the end of fix months next after ſuch 
ſuſpenſion ſubſcribe unto the ſaid book and declare his 
conſent theret@ as aforeſaid, or read the morning prayer 
and ſervice as aforeſaid, then ſuch goyernment or headſhip 
hall be ipſo facto void. { 177 | 
Provided, that in the ſame colleges and halls as aſore - 
. the ſaid ſervice as aforeſaid 2 uſed in latin, 

18, Nn 74 10 #! 10 Al I 

7 Provided alſo, that nothing in this act ſhall be prejudi. 
cial to the king's profeſſor of the law within the univer. 
Hey of Oxford, for or concerning the prebend of Shipton 
within the cathedral church of Sarum, united and annex- 
- ed unto the place of the ſame king's, profeſſor for the time 

being by the late king James of bleſſed memory. . 29. 
y Gan. 4. Whoſoever ſhall affirm, that the form 


adminiſtration of ſacraments, is a corrupt, ſuperſtitious or 
unlawful worſhip of god, or containeth any thing in it 
that is repugnant to the ſcriptures; let him be excommu- 
micated ipſo facto, and not reſtored but by the biſhop of 
the place, ar archbiſhop, after his repentance and publick 
teyocation of ſuch his wicked errors. 10 
y Can. 38. If any miniſter, after he hath ſubſcribed to 
the book of common prayer, ſnall omit to uſe the form 
of prayer, or any of the orders or ceremonies preſcribed 
in the communion book, let him be ſuſpended; and if 
after a month he do not reform and ſubmit himſelf, let 
him be excommunicated ;/ and then if he ſhall not ſubmit 
thimſe}f within the ſpace of another month, let him be 
depoſed from the mjniſtry. au din; | 

And by Can. 98. After any judge ecgleſiaſtical hath 
pronounced judicially againſt contemners of ceremonies, 
for not obſerving the rites and orders pf the church of 
England, or for contempt of publick prayer; no Judge 
ad\quem' {hall allow of. his appeal, unleſs the party appel- 
lant do firſt perſonally promiſe and ayow, that he will 
faithfully keep and obſerve all the rites and ceremomies of 
the church of England, as alſo the preſcript form of com- 
mon prayer, and dg likewiſe ſubſciþe to the ſame, 
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Zy the 13 & 14 C. 2. c. 4. In all places where the 
r incumbent of parſoi or vic or bene 
Fee with cure, doth reſide on his living, and keep a cu- 
rate; the incumbent. himſelf in perſon (not having ſome 
lawful impediment to be allowed by the ordinary of the 
'place) ſhall once at the leaſt in every month openly and 
publickly read the common prayers and ſervice in and by 
faid book preſcribed, and (if there be accaſion) ad- 
miniſter each of the facraments and other rites of the 
church, in the pariſh church or chapel belonging to the 
ſame, in ſuch order manner and form as in and by the 
ſaid book is appointed : on pain of 51 to the uſe of the 
poor af the pariſh for every offence, upon conviction by 
confeſſion, or oath of two witneſſes, before two juſtices of 
the peace; and in default of payment within ten days; to 
be levied by diftreſs and ſale by warrant of the ſaid juſ- 
tices, by the churchwardens or overſeers of the poor of 
the ſaid pariſh.  /{ 7. | | 
By the 2 & 24 6. c. 1. and 1 El. c. 2. it is enacted 
as followeth : If any parſon vicar or other uubutſacuer mini- 
fer, that ought or ſhould fing or ſay common prayer mentioned 
in the ſaig book, or miniſter the ſacraments," refuſe to uſe the 
ſaid common prayers or to minifler the ſacraments in cathe- 
dral or pariſh church, or other places as he ſhould uſe to miniſter 


the ſame, in ſuch order and form as they be mentioned and ſet 


forth in the ſaid book ; or ſhall wilfully or obſtinately, flanding 
in OY any other rite ceremony order form or manner of 
celebrating lord's ſupper, openly or privily, or mattens, 
evenſong, admini/tration of the ſacraments, or other open prayer 
than is mentioned and ſet forth in the ſaid boot; or. all preach, 
declare, or ſpeat any thing in the derogation or depraving of 
the ſaid book, or any thing therein contained, or of any part 
thereof; and ſhall be thereof Iawfully convifted, according to 
the laws of this realm, by verdict of twelve men, or by his own 
confeſſion, or by the notorious evidence of the falt, he Hall for- 

eit to the king (if the proſecution is on the ſtatute of the 
'2 3 Ed. 6.) for his firſt offence the profit of ſuch one of his 
ſpiritual benefices or promotions as it ſhall pleaſe the king to 


appoint, coming or ariſing in one whole year after his convic- 


nion, and alſo be impriſoned for fix months; and for his ſecond 
offence be impriſoned for a year, and be deprived ipſe facto f 
all. his ſpiritual promotions, and the patron ſhall preſent to t 

fame as if he were dead; and for the third offence ſhall be im- 


Priſoned during life : and if he ſhall not have any ſpiritual pro- 


motion, he Hall for the firſt offence ſuffer impriſonment ſix 
months, and for the 22. ence Ra tbe. — Fr 
5 : n 
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2 1. the N on the ſtatute of the 1 El. . 2. 
e 
his 2 part 7 for ane year, and be impri 
3 ence ſhail be 17 ſenad for a year, 
2 7 5 10 2 — his ſpiritual promotions, aud the 
Hall preſent as if he wer dend; a d for the third offence 
. 2 2— Plea facto of. of all, bis. ſpiritual promotions, and 
ec and if be piriqual promo- 
2 Ky e % offence be impriſoned for @ year, and 
jr 7 Gp ns ing life... 
by, the laid — If any benen ſhall in any inter- 
b 22 4 rhymes, or by other. open words, declare or 
a ag de 2 depraving or deſdilong of the 
. „ ar. — any thing thentin contained, or any part there- 
2 ; bal 4 "pen fact, deed, or. by open threatuings compel 
e pracurt or maintain any parſon vicar or 
wp 4. i auy cathedral or pariſh, church, or chapel, or 
in any other place, to ſing or 2 any common or open prayer or 
10 mi eny ſacrament atherwiſe, or in any other manner and 
form than 35, mentioned in the aid beat; or by any of the ſaid 
\means ſhall, unlawfully interrupt of let any porſon vicar. or 
other mud In any cathedral. or pariſh church chapel or. auy 
other plage,, #a ſang or ſay common aud open prayer, or to mini- 
the ſatraments er an of them, in ſuch manner and farm as 
10 2 in the ſaid book z, every ſuch perſon, being #hereof 
convidted in form aforeſaid, ſpall (it the proſecution 
e Natute of the 2 U 3 Ed. 6.) forfeit to the king. for 
the 6-6 affence 100, the. Fee of: Mence 20l, for the =_ 
off ence ſhall dit all bis. _ and, be 3 — 1 N 
2 aa te oo nat pay th 104 within /ix weeks 
DIY af gr ts . ſaid 101 be inppri- 
4 V 5 and if fe ond offence he do nat 
e ly ek e 7 
201 be impri or 
And . 8 is on che _ <1 — 
6. 2. then he ſhall forfeit, to the king for the fir 
200 marks, the econd offence $00 marks Tn, for 1 20 bird 
erp elf ll roo. was during e fe. 
he ar Jy the fam for the rſt . 
s next after bis canuiction, 72 inſtead ——— 
impr iſoned for fix months; and 1 not pay t 
| 5 — - hap within ſax- — at after ge og 
ſhall inflead thereof be impriſoned for twelve months. Bos 
Aud the juſtices of affize Mall power to inguire of hear 
and determine all offences contrary to the ſaid atts, aud to make 
Sree far. tk nc fc Jo as they may to againſt any 
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being indified b them of l * 
2 thereof. Provides that , 710 2 


at his liberty and plæaſure aſſociate 5 Jaid . of 
aſſize, for the inquiring of hearing par þ 44 er mining the ſame. 


But no perſon ſhall be moleſtad for any office again * 


atts, nd both of pariement ——— th 

parliament for the ſaid offences on the 2 & 3 Ed. 
6. — by their peers. But if the proſecution is on 
the 1 El. c. 2. then they ſhall only for the third offence be 
tried by their peers. 

And all mayors bailiffs and other head officers of cities lo- 
roughs or towns corporate, to which juffices YE do not 
commonly repair, ſhall have power to inquire of bear and deter- 
mine __ againſt theſe atts within fifteen days the fea 
of Eaſter _ 422227 — yearh, _ — 


may 

77 ovided, that all archbiſhops and biſbops, and every of their 
chancellors, commuſſaries, archdeacons, and other ordinaries 
having any peculiar eccleſiaſtical jur iſdiction, Mull have power 
2 4 theſe atts, as well to inquire in their. viſt tations, 
ebe, within their ur iſcliction, at any other 
r * to take accuſations and informations of all and 
every the things abovementioned done or committed within the 
limits of their IS and to puniſh the ſame by admoni- 
tion n 5 - 44 my or deprivation, and other 
ef ls fe am as heretofore hath been u ” 

in like caſes by the king's eccle — laws. And for t 
 autherity in this behalf, all and fingular the ſame arehbiſbaps 
biſhops and other their officers exerciſing ecclefiaftical juriſdiction 
as eg in places exempt as not exempt within their azaceſe, ſhall 
bave full power and authority to r wire correct and puniſh by 
cenſures of the church, all and ſingular the ſaid offenders with - 
in any their juriſdia; ons or dioceſe ; any other law, flatute, 
privilege, liberty or proviſion heretefore made had or ſuffered to 
the contrary notwithflanding. Provided, that whatſoever per- 
ſons ſhall far their offences firſt recejve puniſhment of the ordi- 
nary, having a teſtrmonial thereof under the ordinary's ſeal, ſhall 


and likewiſe receiving for 245 faid offence puniſbment firſt by the 
Juſtices, ſhall not far the ſame offence eftſoons xecerue Ne 
of the ordinary. 

If a uicar, or other wbatſurver mnie Po 
2 others; for in an action render 
the 3 El. brought againſt a popiſh prieſt for ſay ing mats, 
it was held by the whole court, that he was within the 

Vol, III. 7 purview 


not for 72 offence-eftſoons be convicted before the juſtices; 
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Publtck worſhip. 


; purview of the ſtatute of the 1 EL. it appearing clearly by 


the next clauſe thereof, that the deſign of the parliament 


was, to aboliſh the ſuperſtitious ſervice, and to. eſtabliſh 


the new ſeryice in its place, Dyer 203. 


Uſe any other rite) In the 26 U 29 El. Fleming was in- 


- dicted upon this ſtatute of the 1 El. and puniſhed ; be- 


cauſe he had given the ſacrament of baptiſm in other form 
than is here preſcribed, 1 Leon. 295. 
E. 1 Ja. 2. An indictment for uſing other prayers, and 
in other manner, ſeems to have been judged inſufficient, 
becauſe the prayers uſed may be upon ſome extraordinary 
occaſion, and 4 no crime: and it was ſaid, that the in- 
dictment ought to have alledged, that the defendant uſed 
- other forms and prayers inflead of thoſe injoined, which 
were neglected by him; for otherwiſe every parſon may 


be indicted that uſeth prayers before his ſermon, other 
than ſuch which are required by the book of common 


prayer. 3 Med. 79. 

Or other open prayer] By the ſaid acts, open prayer in 
e ſame, meaneth that prayer which is 
for others to come unto, or hear, either in common 


_ churches, or private chapels or oratories, commonly 


called the ſervice of the church. 


Shall forfeit] A clerk was indicted hereupon, for uſin | 


other prayers, and was fined 100 marks; and it was hel 
by the whole court to be ill : becauſe oy can inflict no 
other puniſhment than what is directed by the ſtatute, 
3 Mud. 79. | 


All archbiſhops and biſhops] If a miniſter preach againft 
the book of common prayer, this is a good cauſe of depri- 
vation by the eccleſiaſtical law without aid of the ſaid ſta- 
tutes : for he that ſpeaketh againſt the peace and quiet of 
the church, is not worthy to bs a goyernor of the church. 


And the ſtatutes being in the affirmative, do not take 

away the ordinary's power of depriving for the firſt offence: 

. on the contrary, there is an expreſs proviſo, which reſer- 
yeth to him his power, 2 Roll Abr. 222. 


H. 33 El. Robert Caudrey, clerk, was deprived of his 
benefice before the high commiſſioners, as well for that he 


had preached againſt the book of cammon prayer, as alſo 
for that he refuſed to celebrate divine ſervice according to 
the ſaid book; which deprivation, tho* not preſcribed by 
- the ſtatutes for the firſt offence, was declared to be 3 
+ becauſe the eccleſiaſtical judge might lawfully inflict ſuch 


ſentence 


Ll 


- ,Puablick woxſhtp. 
ſentence before the making of thefe ſtatutes, and is not 
inhibited (on the contrary his ancient power is reſerved) 
by the ſame ſtatutes. G:b/. 268. 5 Co. Caudrey's caſe. 


41. By the5& 6 Ed. b. c. 1. If any perſon ſhall wil. Penalty of being 
lingly and wittingly hear and be preſent at any other manner or Finbnt at any 


form of common prayer or adminiſiration of the ſacraments, or 


. of making minifters in tbe church, or of any other rites contain- 


ed in the book of common prayer, than is mentioned and ſet forth 
in the ſaid book [except perſons qualified by the act of tole- 
ration as before is mentioned], and ſhall be thereof convicted 
according to the laws of this realm, before the juſtices of aſſixe 
or juſtices of the peace in their ſeſſions, by the verdict of twelve 
men, or by confeſſion, or 1 ; be ball for the firſt offence 
ſuffer impriſonment for ſix months, for the ſecond offence impri+. 
fonment for a year, and for the third offence impriſonment du 
ring Jife. 1. 6. | | | 


III. Orderly behaviour daring the divine ſervice, 


1 Can. 18. No man ſball cover his head in the church or By the canon 


chapel in the time of divine ſervice, except he have ſome infir- 
mity ; in which caſe let him wear a night cap, or coif. All 
manner of perſons then preſent ſhall reverently kneel upon their 
tnees, when" the general cenſeſſion, litany, or other prayers are 
read; and ſhall nd up at the ſaying of the belief, according 
to the rules in that behalf preſcribed in the book of common pray- 
er. And likewiſe when in time 7 divine ſervice the lord Jeſus 
Hall be mentioned, due and lowly reverence ſhall be done by all 
perſens preſent, as it hath been accuſtomed ; teflifying by theſe 
outward ceremonies and geſtures their imward humility, chriſtian 
fene, and due acknowledgment that the lord Feſus Chriſt, 

e true eternal fon of god, is the only ſaviour of the world, in 
whom alone all the mercies graces and promiſes of ged to man- 
lind, for this life and the life to come, are fully and wholly 
comprized. And none, either man weman or child, of what 
calling ſoever, ſhall be otherwiſe at ſuch times buſied in the 
church, than in quiet attendance to hear mark and underſtand 
that which is read preached or miniſtred ; ſaying in their due 
places audibly with the mini/ter, the confeſſion, the lord's prayer, 
and the creed ; and making ſuch other anſwers to the publick 
prayers, as are appointed in the book of common prayer : neither 
Hall they diſturb the ſervice or ſermon, by walking, or talking, 
or any other way ; nor depart out of the church during the time 
F divine ſervice or ſermon, without ſame urgent or reaſonable 


cauſe, 
4 R 3 | | Cover 
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Publick worſhip. 
Cover his bead] In the 18 C. 2. An action of 
for aſſault and battery, was brought againſt a churchwar- 


den; who pleaded that the plaintiff had his hat on in time 


of divine ſervice, and that. he defired him to_put it off, 
and upon refuſal took it off, and delivered it into his hand. 
And all the court held, that the plea was good; except 
Twiſden, who conceived that all that the churchwarden 
could do, was to preſent him to the ſpiritual court: tho 
it is very apparent, how neceſſary an immediate remedy 
is, in caſe of this or the like diſorders committed. in the 
worſhip of god. The court alſo ſaid, that the church. 
wardens may chaſtiſe boys playing in the churchyard, — 
and much more in the church. Gib/. 294. 2 Keb. 124. 
Sid. 301. | TONE 

Can. 19. The churchwardens or queſtmen and their 
aſſiſtants, ſhall not ſuffer any idle perſons to abide either 
in the churchyard or church porch, during the time of 
divine ſervice; but ſhall cauſe them either to come in, or 
to depart, | 

Can. 85. The churchwardens or queſtmen ſhall take 
care, that in every meeting of the congregation peace be 
well kept ; and that all perſons excommunicated, and fo 
denounced, be kept out of the church. | 

Can. 90. The churchwardens or. queſtmen ſhall dili- 
gently fee, that none do walk or ſtand idle or talking in 
the church, or in the. churchyard, or the church porch, 
during the time of divine ſervice, 

Can. 111. In all viſitations of biſhops and archdeacons, 
the churchwardens or queſtmen and ſideſmen ſhall truly 
and perſonally preſent the names of all thoſe, which behave 
themſelves rudely and diſorderly in the church ; or which, 
by untimely ringing of bells, by walking, talking, or 
other noiſe, ſhall hinder the miniſter or preacher. 

2. By the 1 Mar, ſeſſ. 2. c. 3. If any perſon of his own 
power and authority ſhall willing and of purpoſe, by open and 
overt word fact att or deed, malicjouſly or contemptuouſly mo- 


left let diſturb vex or trouble, or by any ether unlawful ways or 
means — ants or miſuſe any preacher that all be licenſed allow- 
ed or authorized to preach by the queen's highneſs, or by any 
grchbiſhop or m—_—_—_ realm. or by any other lawful ord;- 
nary, or by any of the univerſities of Oxford and Cambridge, or 
otherwiſe lawfully authorized or charged by reaſon of his cure 
benefict or other ſpiritual promotion or charge, in any 4 his 
open ſermon preaching or collation that he ſhall mate declare 

reach or pronounce, in any church chapel churchyard or in any 
Wiher place uſed frequented or appointed to be preached in : 1. 5 


l 
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* Or ſhall maliciouſh willingly or of purpoſe maleft let diſturb 


ver diſquiet or otherwiſe trouble, any parſon vicar pariſh priefl 


or curate or any lawful prieſt, preparing ſaying doing ſingin 
miniſtring or celebrating the maſs, or » £4 Tack vine . 


ſacraments or ſacramentals,' as was moſt commonly frequented 
and uſed in the laft year of the reign of king Henry the eighth, 


or that at any time hereafter ſhall be allowed ſet forth or autho- 
rized by the queen's majeſty : ſ. 3. 

Or Hall contemptuoufly unlawfully or maliciouſly, of their 
own power or authority, pull down deface ſpoil abuſe break or 
otherwiſe unreverently handle or order the mo/t bleſſed comforta- 


' ble and holy ſacrament of the budy and blood of our ſaviour 
Feſus Chrift, commonly called the ſacrament of the altar, that 


Hall be in any church or chapel or in any other decent place, or 
the pix or canopy wherein the ſame ſacrament hall be; or un- 
lly contemptuouſly or maliciouſly, of his own power and 
authority, pull down deface ſpoil or otherwiſe break any altar 
rrucifix or croſs that ſhall be in any church chapel or church- 
yard . That then every ſuch offender in any the premiſſes, 
his aiders, ert or abettors, immediately and forthwith 
after the offence committed, ſhall be apprehended by any conſta- 
or churchwarden of the pariſh town or place where the offence 


| ſhall be committed, or by any other officer, or by any other per- 
fon then being preſent at the time of the offence committed : 1. 4. 


* Which perſon ſo apprehended ſhall with convenient ſpeed be 
earried to a juſtice of the peace; who ſhall, upon due accuſation 
by the apprehender or other perſon of ſuch offence, commit him 


ts ſafe keeping and cuſtody as by his diſcretion ſhall be thought 
met; and within fix days next after the ſaid accuſation made, 
- the ſaid juſtice, with one other juſtice, Mall diligently examine 
the offence: ſ. 5, 


| if they ſhall find him guilty, by two tvuitneſſet or by con- 
Heſſen, they ſhall immediately with convenient ſpeed commit him 
to gael 1 three months and further to the next quarter ſeſſions 
to be next after the end of the ſaid three months. At 
which quarter ſeſſions, the perſon ſo committed to gaol, upon his 
reconciliation and repentance in that — before the ſaid j uſ- 
tices at the ſaid ſeſſions, ſhall be diſcharged out of priſon, upon 
ſufficient — or good 3 behaviour, to be then 
and there taken by the ſaid juſtices, for one whole year then next 
enſuing : Anil if he 1will not be reconciled and repent at the ſaid 


quarter ſeſſions, then he ſhall immediately in time convenient be 


further committed to the ſaid gaol by the ſaid juſtices or the more 


part of them, there to remain without bail until he ſhall be re- 


roneiled and be penitent for his ſaid offence : 1. 6. 
And if any perſon, of his own authority and power, willing- 
ly and unlawfully ds reſcue any offender ſo apprehended, or will 


R 3 diſturb 


Publick wo2ſhſp: * ht 
difturb binder or let ſuch offender to be apprebended ; be Pal 
Kr * impriſonment as aforeſaidy and further ſhall forfeit 


And 7 any ſuch offender be not apprehended immediately in 
time eomvenient as aforeſaid, but ds eſcape or go away ; then 
the faid ape ſhall be lawfully preſented before the juſtices o of | 
the peace at the next quarter ſeſſions : and the inhabitants of t 
pariſh where the eſcape was ſo ſuffered ſhall forfeit to the queen 
for every ſuch eſcape 5 I; to be levied as other like amerciaments, 
apon any village hundred or town, for the eſcape of a murderer 
or other felon, for not making hue and cry: ſ. 8. 

And all juftices of the peace, Juftices of aſſize, mayors, bailifs 
and juftices of the peace within any city or town eorparate, ſhall 
have power to inquire ¶ hear and determine the ſaid offences, 
and to ſet the ſaid fines : ſ. q. 

Provided, that this ſhall not in any wiſe extend, to abrogate 
and take away the authority juriſdiction power and ' puniſhment 
of the eccleſiaſtical larus now ſtanding and remaining in their 

Force, or for the puniſhment A any the offences and\miſdemeanors 
fore — but the . a 8 in force as if this act had 
not been made : ſ. 1 
Provided, that — ons for any the ſaid offences receiving 
puniſhment of the ordinary, having a teſtimonial thereof under 
Lis ſeal, ſhall net for the fame eftfoous be convitted before the 
Juſtices ; and in likewiſe. recetvmg for the ſaid offences puniſh- 
ment by the juſtices, ſhall not for the ſame eftſoons receive pu- 
viſhment of the ordinary, ſ. II. 


Or other ſuch divine fervice} It hath been reſolved, that 
the diſturbance of a miniſter in faying the preſent common 
prayer, is within this ſtatute ; for the expreſs mention af 
ſuch divine ſervice, as ſhould afterwards be authorized By 

ueen Mary, doth implicitly include fuch alſo as ſhould 
be authorized by her ſucceſſors : for fince the king never. 
dies, a prerogative given generally to one, goeth of courſe 
to others. 1 Haw. 140. 


Shall be apprehended}, Im the caſe of Glover and Hind, 
M. 25 C. 2. where an action of treſpaſs of aſſault and 
battery was brought, for laying hands on the diſturber; 
it was declared by the court, that at the common law a 
perſon diſturbing divine ſervice might be removed by any 
other perſon there preſent, as being all eoncerned in the 
| ſervice of god that was then performing; ſo that the diſ- 
turber was a nuſance to them all, and- might be removed 
by the ſame rule of law that allows a man to abate a nu- 
fance, Gibf. 304. 1 Med. 108. 


E. 15 
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WP 15 C. 2. The court refuſed to grant a, certiorari, 
to remove an indictment at the ſeſſions againſt the defen- 
dant for not behaving himſelf reverently and modeſtly at 
the church during divine ſetvice ; becauſe altho* the of- 
fence is puniſhable b eccleſiaſtical cenſures, yet they 


judged it a proper cauſe within n of the Juſtrces : 


of the peace, an d ce 1 Ke 
y the 1 
of purpoſe, maliciouſly or contemptuokſly, come into any cathe- 
aral or pariſh church chapel of other tongregation permitted by 
this att, and diſquiet or difturb the ſame, or miſiſe any preath- 


er or rencher ; he ſhall, on F thereof bey be — Ju ice of the 
| froſt 


peace, by tio witneſſes, ettet 2 by recog- 
vi cance in the ſum of 501. and in . afoul of 2 ſureties ſhall 
be committed to 2 there to remain till the next general or 

quarter ſeſſions : and upon conviction of the ſaid offence at ſuch 


fon, fo [hall Suffer the penalty of 201. 1.18. 


1 G. ſt. 2. c. 5: If any perſons unlawfully By the int afly 


riot ao — aſſembled together, to the diſturbance 


of the A peace, ball unlawfully and with force demoliſh 
or pull down, or begin to demoliſh or pull down, any church or 
chapel or any building for religious worſhip certified and reg 
tred according to the 1 WI e. 18. the fone ſhall be adjudged 
felony without benefit of clergy. And the hundred ſhall 9 


uamages, as in taſes of robbery. . 4 6. 


IV. ces of the divine frroie, is the rea 
parts thereof. 


The occaſions! offices are treated of under the title 
Holidays, 


1. Can. 14. The common prayer ſhall be ſaid or ſung common prayer 
to be CTY 


diſtinctly and reverently, upon ſuch days as are appoint 
to be kept holy by the book of common prayer, and their 
eves, and at convenient and uſual times of thoſe days; 
and in ſuch places of every church, as the biſhop of the 
dioceſe or eccleſlaſtical ordinary of the place ſhall think 
meet for the largeneſs or ſtraitneſs of the ſame, ſo as the 
people may be moſt edified. All miniſters likewiſe ſhall 
obſerve the orders rites and ceremonies preſcribed in the 
book of common prayer, as well in reading the holy ſcrip- 
tures and ſaying of prayers, as in adminiſtration of the 
ſacraments, without either diminiſhing in regard of preach- 
ing, or in any other reſpect, or adding any thing in the 
matter or forui therepf. 
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2. And by the preface to the book e common prayer : All 
prieſts and com — xx ſay daily b ROY and _ 
prayer, either privately or openly, not bein | 
EE Com aches - t cauſe, 1 1 

And the curate that miniſtreth in every pariſh church 
or chapel, being at home, and not being otherwiſe rea- 
- fonably hindred, ſhall fay the ſame in the pariſh church 
or chapel where he miniſtreth; and ſhall cauſe a bell to 
tolled thereunto, a conyenient time before he begin, 
at the people may come to hear god's word, and to pray 
with him. 
Ih what part of Zy the rubrick before the common prayer of the 
the church. 2 Ed. 6. it was ordered thus: The prieft being in the guire, 
Hall begin with à loud voice the lord”s prayer, called the pater 


1 In the quire] That is, in his own feat there, as the 

* way was all Edward the ſixth's time; and as is ſtill done 

8 in ſome churches: but in the beginning of queen Eliza- 

beth's reign, reading deſks began to be ſet up in the body 

of the church, and divine fervice to be read there, by ap- 

pointment of the ordinaries, according to the power veſted 
in them by the rubrick of the 5 & 6 Ed. 6. Gilf. 297. 


| Shall begin] All that now goes before, viz. the ſentences, * 
exhortation, confeſſion, and adſolution, were firſt inſerted ns 
in the ſecond book of Edward the ſixth. 2 Burnet 76. . 
| . By the rubrick befote the prefent common prayer: The 7 
| morning and evening prayer ſhall be uſed in the accuſtomed place F 
of the church, chapel, or chancel ; except it ſhall be otherwiſe y 
Auma by the ordinary of the place. | 1 
| man of the mi- 4. By«Can. 58. Every miniſter ſaying the publick pray- 1 
| , niſtor officiating. ers, or miniſtring the ſacraments or other rites of the j 


church, ſhall wear a decent and comely ſurplice with 
Deeves, to be provided at the charge of the pariſh. And 

if any queſtion ariſe touching the matter decency or come- y 
lineſs thereof, the ſame ſhall be decided by the diſcretion 0 
of the ordinary. Furthermore, ſuch minillers as are gra- l 
duates ſhall wear upon their ſurplices at ſuch times, fach | 
hoods as by the orders of the univerſities are agreeable to | 
their degrees; which no miniſter ſhall wear, being. no | 

ate, under pain of ſuſpenſion : notwithſtanding, it 

zall be lawful for ſuch miniſters as are not graduates, to 

wear upon their ſurplices, inſtead of hoods ſome decent 
tippet of black, ſo it be not ſilk. 8 


1 


But 


—_ 


 kament in the ſecond year 


Publick worſhip. 

But this canon (which is ſomewhat obſervable) is in 
art: by the ſtatute law, and by the rubrick be- 
fore the preſent common prayer. : N. | 

For by the 1 El. c. 2. it is provided, that ſwch ornaments 
of the church, and of the min;flers thereof, ſhall be retained 
and uſed, as was in this chur A 
king Ethward the 


2 art he advice of her ſfioner 
the queen's majefly, with t ce 0 comm ap- 
perk err rb 1 en Rab cauſes ecclefia/ti- 
cal, or of the metropolitan of this realm. ſ. 25. hich 
other order as to this matter, was never taken, 

And by the rubrick before the common prayer of the 
13 & 14 C. 2. Ut is to be nated, that ſuch ornaments of the 
church, and of the mini/ters thereof at all times of their mini- 
ration, ſhall be retained and be in uſe, as were in this church 
of England by the authority of parhament in the ſecond year 
of the reign of king Edward the fixth. 05 

Therefore it is neceſſary to recur in this matter to the 
common prayer book eftabliſhed by act of parliament in 
the ſecon r of king Edward the ſixth. In which there 
is this rubrick : „In the ſaying or ſinging of matens and 
„ evenſonge, baptizyng and burying, the miniſter in paryſhe 
* churches and chapels annexed to the ſame, ſhall uſe 
* a ſurples, And in all cathedrall churches and colled- 
« ges, the archdeacons, deanes, proveſtes, maiſters, pre- 
* bendaryes, and fellowes, beinge graduates, may uſe in 
© the quiere, beſide theyr ſurpleſſes, ſuch hoodes as per- 
e taineth'to their ſeveral degrees whiche they have taken 
% in any univerſitie within this realme. But in all other 
c places, every miniſter ſhall be at libertie to uſe any ſur- 


e ples or no. It is alſo ſeemly that graduates, when 
they dooe preache, ſhoulde uſe ſuche hoodes as per- 
_ & tayneth to theyr ſeveral degrees.“ 


So that in marrying, churching of women, and other 


offices not here ſpecified, and even in the adminiſtration . 


of the holy communion, it ſeemeth that a ſurplice is not 
neceſſary. And the reaſon why it is not injoined for the 
holy communion in particular, is, becauſe other veſtments 
are appointed for that miniſtration, which are as follow- 
eth: Upon the day, and at the time appointed for the 
% miniftracion of the holy communion, the prieſt that 
« ſhall execute the holye miniſtery, ſhall put upon hym 
the veſture appointed for that miniſtracion, that is to 


| © fay a white albe plain, with a veſtment or «pe. And 


«© where there be many prieſtes or deacons, there ſo _ 
„ ſhal 


* 
be therein taken by the authority of = 
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de ſhall be ready to helpe the prieſt in the miniſtracion; as 
* ſhall be requiſite ; and ſhall. have upon them likewyſe 
<< the veſtures appointed for their miniſtery, that is to ſay; 
<<. aſbes with tunacles.” 6. 5.4% + 4d 
= ove, the alb differs from the ſurplice in being cloſe 
And whenſoever the buſhop ſhall celebrate the hol 
& communion in the churche; or execute any other — * 
** Jigue minyſtracion z he ſhall have upon b 
< his rochette, a ſurples or albe, and a cope or veſtment, 
and alſo hys paſtoral ſtaffe in hys hand, or elles borne 
©& or holden bo hys chapelyne.” “. 
5. In the 2d of Ed. 6. The ordet. for morning. and 
evening prayer began (as was ſaid before) with the lord's 
prayer, and ended with the third collect. for grace; the 
other five prayers that now follow having been added lince. 
Gili. 30o | 
is which, and from other obſervations which fol 
low, it will appear, that beſides the ſeveral offices being 
now generally put into one, which at firſt were diſtin 
and ſeparate, they are now become much longer than ori- 
ginally they were, by the additions from time to time 
which have thereunto been made. | 
6. Rubr. The pfalter followeth the diviſion of the he- 
brews, and the tranſlation of the great engliſh bible, ſer 
forth and uſed in the time of king Henry the eighth and 
Edward the ſixth, | 
Can. 15. The litany ſhall be ſaid or ſung, when 
as is ſet down in the book of common prayer, by the 
parſons vicars miniſters or curates, in all cathedral col- 
legiate and pariſh churches and chapels; in ſome conve+ 
nient place, according to the diſcretion of the biſhop of 
the dioceſe, or eecleſiaſtical ordinary of the place; more 
particularly, upon the wedneſdays and fridays weekly, 
the? they be not holidays, the miniſter at the accuſtomed 
hours of ſervice ſhall reſort to the church and chapel, and 
warning being given to the people by tolling of a bell, 
mall ſay the litany preſcribed in the book of common 
prayer : whereunto we wiſh every houſeholder, dwelling 
— half a mile of the church, to come or ſend one at 
the leaſt of his houſhold fit to join with the miniſter in 


Prayers, | 
8. Of the prayers and r which now ſtand 
at the end of the litany ſervice, the firſt two prayers (for 
rain and fair weather) were at the end of the communion 
ſervice in the book of the 2 Ed. 6. To which were added 

, an 


ym, beſyde 


Publick wozſhip, 

in the'5 Ed. 6. theſe prayers, In the time of dearth and 
famine ; In the time of war; and, In the time of plague 
and fickneſs. The prayer to be uſed after any other, and 
the thankſgivings for rain, fair weather, plenty, and de- 
liverance from enemies, were brought in by king James 


me firſt, The prayers, In the ember weeks, Fot the par- 


liament, and For all conditions of men, were added in 


1661; as were alſo the general thankſgiving, and the 


thankſgiving for publick peace, and for deliverance from 
the plague. Gib. 31. Ms ih Ke 
9. By the ſeveral acts of uniformity; the form of wor- 
ſhip directed in the book of common prayer ſhal} be uſed 
in the church, and no other; but with this proviſo, that 
it ſhall be lawful for al} men, as well in churches cha- 
pels oratories or other places, to uſe openly any pſalms or 
prayer taken out of the bible, at any due time, not letting 
or omitting thereby the ſervice, or any part thereof, men- 
tioned in the ſaid 28 3 Ed. 6. c. 1./. 7. 
And whereas heretofore there hath been great diverſity in ſay- 
ing and ſinging in churches within this realm, ſome- following 
Saliſbury. uſe, ſome Hereford uſe, and ſome the uſe of — — 
ſome of York, of Lincoln ; now from henceforth all the 
whole realm have but one uſe, Pref; to the com. pr. 


Saliſbury uſe] Lindwood ſpeaking of the uſe of Sarum, 
ſays, that almoſt the whole province of Canterbury fol- 
loweth this uſe ; and adds as one reaſon of it, that the bi- 
ſhop of Sarum is precentor in the college of biſhops, and at 
thoſe tiles when the archbiſhop of Cota ſolemnly 

rfortaeth divine ſervice in the preſence of the college of 

iſhops, he ought to govern the quire, by uſage 1 an- 
cient cuſtom, Gi. 259. 


Some Hereford uſe] In the northern parts was generally 
obſerved the uſe of the archiepiſcopat church of Vork; 
in South Wales, the uſe of Hereford; in North Wales, 
the uſe of Bangor ; and in other places, the uſe of other 
1 the principal ſees, as particularly that of Lincoln. Ayl. 
ar. 356. 
The rule laid down for church muſick in England al- 
moſt 1000 years ago, was, that they ſhould obſerve a 
plain and devout melody, according to the cuſtom of the 
church. And the rule preſcribed by queen Elizabeth in 
her injunctions was, that there ſhould be a modeſt and 
diſtinct ſong, ſo uſed in all parts of the common prayers 
in the church, that the ſame may be as plainly underſtood; 
as if it were read without ſinging. Of the want of which 
grave ſerious and intelligible way, the reformatio legum 
had 


] 
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Publick wozſhip. 
had complained before. And whether ſome ations 
may not now be neceſſary, to render church muſick truly 
uſeful to the ends of devotion, and to guard againft in- 
decent levities, ſeemeth to require ſome — 
Gib. 298, 299. 
10. By the ſtatute of 26 G. 2. c. 33. After the ſecond 
leſſon ſhall the banns of matrimon bo publiſhed. 
And by the rubric: After the Nicene creed is ended, 
the curate ſhall declare unto the people what holidays or 


faſting days are in the week following to be. obſerved ; * 
9 


„ if occaſion be, ſhall notice be given of the 
communion; and briefs, citations, and excommunications 
read : and nothing ſhall be proclaimed or publiſhed in the 
church, during the time of divine ſervice, but by the mi- 
niſter; nor by him any thing, but what is ribed in 


| the rules of this book, or injoined by the king, or by the 


* the place. 12. f 
11. The clergy in queen Elizabeth's time being very 
ignorant (and no wonder, their ſtipends in moſt places be- 
ing exceeding ſmall) ; and moreover the ſtate having a 
2 them, as if they were not very well 
affected to the reformation ; none were permitted to preach 
without licence, but they were to ſtudy and read the ho- 
milies gravely and aptly ; and they that were inſtituted, 
ſubſcribed a promiſe to the ſame effect. And this con- 
tinued in ſome meaſure in the next reign : for miniſters 
not licenſed to preach, were by the canons prohibited to 
expound any text of ſcripture, and were only to read the 
homilies, even in the own cures, But the occaſion of 
thoſe canons being now taken away, the biſhops do ge- 
nerally and juſtly forbear to put the canons as to this mat- 
ter in execution; and every prieſt is permitted to preach, 
at leaſt in his own cure, as he may and ought to do by the 
old canon law, and by the charge given him at his ordi- 
nation, and by the very nature of his offence. Fohnſ. 48. 
The reſtraints in this kind were (and are) as follows : 
Arundel. No prieſt not being licenſed ſhall exerciſe the 
office of preaching, until he ſhall be examined and ſent by 
the biſhop, and ſhall produce the authority by which he 
preacheth. Lind. 288. = FOO! 
Form of ordaining deacons : Take thou authority to read 
the goſpel in the church of god, and to preach the ſame, 
if thou be thereto licenſed by the biſhop himſelf, 

Form of ordaining prieſts : Take thou authority to preach 
the word of god, and to miniſter the holy ſacraments, 
in the congregation where thou ſhall be lawfully appoint- 
ed thereunto. 

Art. 


on, 


Publick wozſhip: 
Art. 23. It is not lawful for any man, to take upon 
him the office of publick preaching, or miniſtring the 


ſacraments in the congregation, before he be lawfully cal - 
led and ſent to execute the fame. And thoſe we ought to 


judge lawfully called and ſent, which be choſen and called 


to this work by men who have publick authority given 
unto them in the congregation, to call and ſend mi 


into the lord's vineyard. | 


Can. 36. No perſon ſhall be received into the miniftry, 
nor admitted to any eccleſiaſtical living, nor ſuffered to 
preach, to catechize, or to be a lecturer or reader of di- 


vinity in either univerſity, or in any cathedral or colle- 


giate church, city, or market town, pariſh church, cha- 
pel, or any other place within this realm; exceyt he be 
licenſed either by the archbiſhop or by the biſhop of the 
dioceſe where he is to be placed, under their hands and 
ſeals, or by one of the two univerſities under their ſeal 
likewiſe ; and except he ſhall firſt ſubſcribe to the three ar- 
ticles concerning the king's ſupremacy, the book of com- 
mon prayer, and the 1 nine articles: and if any bi- 
ſhop ſhall licenſe any perſon without ſuch ſubſcription, 
he ſhall be ſuſpended from giving licences to preach for 
the ſpace of twelve months. 

And by the 31 El. c. 6. If any perſon ſhall receive or 
take any money, fee, reward, or any other profit, di- 
realy or indirectly, or any promiſe thereof, either to him- 
ſelf or to any of his friends (all ordinary and lawful fees 
2 excepted), to procure any licence to preach; he 
ſhall forfeit 40 l. /. 10. 3 Be 
After the preacher ſhall be licenſed, then it is ordained 
as followeth : 

Can. 45. Every beneficed man, allowed to be a preach- 
er, and reſiding on his benefice, having no lawful im- 
pediment, ſhall in his own cure, or in ſome other church 
or Chapel (where he may conveniently) near adjoining, 
where no preacher is, preach one ſermon eyery ſunday of 
the year; wherein he ſhall ſoberly and fincerely divide the 
word of truth, to the glory of god, and to the beſt edi- 
fication of the people, 

Can. 47. Every beneficed man, licenſed by the laws 


of this realm (upon nt occaſions of other ſervice) not 


to reſide upon his benefice, ſhall cauſe his cure to be ſup- 
plied'by a curate that is a ſufficient and licenſed preacher, 
if the worth of the benefice will bear it. But whoſoever 
hath two benefices, ſhall maintain a preacher licenſed, in 
the benefice where he doth not reſide, except he preach 


himſelf at both of them uſually, By 
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By Gan. 50. Neither the miniſter; churchwardens, nor 
any other officers. of the church, ſhall ſuffer any man ta 
preach within their churches or chapels, but ſuch as by 
ſhewing their licence to preach ſhall appear unto them to 
be „ authorized thereunto, as is aforeſaid. 
Can. 51. The deans, preſidents, and reſidentiaries of 
zuy cathedral or collegiate church, ſhall ſuffer no ſtranger 
to preach unto the people in their churches ; except they 
I the archbiſhop of the province, or by the 

iſhop of the ſame dioceſe, or by either of the univerſities ; 
and if any in his ſermon ſhall publiſh any doctrine either 
ſtrange or diſagreeing from the word. of 


god, or from any 
of the thirty nine articles, or from the book of common 
prayer; the dean. or reſidents ſhall by their letters, ſub- 


ſcribed with ſome of their hands that heard him, ſo ſoon - 
as may be, give notice of the ſame to the biſhop of the 
— that he may determine the matter, and take ſuch 
order therein as he ſhall think convenient, UA 
Can. 52. That the biſhop may underſtand (if occaſion 
ſo require) what ſermons are made in every church of his 
dioceſe, and who preſume to preach without licence; the 
churchwardens and fidemen ſhall | ſee, that the names of 
all preachers which come to their church from any other 
place, be noted in a book, which they ſhall haye ready 
for that purpoſe ;. wherein every preacher ſhall ſybſcribe 
his name, the day when he preached, and the name of the 
biſhop of whom he had licence to preach, 
Can. 53. If any preacher ſhall in the pulpit particularly 
or namely of purpoſe impugn or confute any doctrine de- 
livered by any other preacher in the ſame church, or in 
any church near adjoining, before he hath acquainted thg 
piſhop of the dioceſe therewith; and received order from 
him what to do in that caſe, becauſe upon ſuch publick 
diſſenting and contradicting there may grow much offence 
and diſquietneſs unto the people; the churchwardens or 


party grieved ſhall forthwith ſignify the ſame to the ſaid 


biſhop, and not ſuffer the ſaid preacher any more to occu- 


py that place which he hath once abuſcd, except he faith- 
fully promiſe. to forbear all ſuch matter of contention in 


the church, until the biſhop hath taken further order 
therein: who ſhall with all convenient ſpeed ſo proceed 
therein, that publick ſatisfattion may be made in the con- 
gregation where the offence was given. Provided, that 


of either of the parties offending do appeal, he ſhall not 
be ſuffered to preach pendente lite. 


Can. 55. Before all ſermons, lectures, and homilies, 


the preachers and miniſters ſhall moye the people, to join 
| w.t 


with t 
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Publick worſhip. 

'with them in prayer, -in this form, or to this effect, as 
brieſly as conveniently they may. * Ye ſhall pray for 
6 Chriſt's holy catholick church, that is, for the whole 
'« congregation of chriſtian people diſperſed throughout 
-& the whole world, and eſpecially for the churches af 
« England, Scotland, and Ireland. And herein I re- 
« quire you moſt eſpecially, to pray for the king's moſt 
ce excelent majeſty, our ſovereign lord James, king of 
England, Scotland, France, and Ireland, defender of 
e the faith, and ſupreme governor in theſe his realms, 
* and all other his dominions and countries, over all per- 
« ſons, in all cauſes, as well eccleſiaſtical as temporal. 
© Ye ſhal] alſo pray for our gracious queen Anne, the 
* noble prinee Henry, and the reſt of the king and queen's 
* royal iſſue. Ye ſhall alſo pray for the miniſters of 
« pod's holy word and ſacraments, as well archbiſhops 
$* and biſhops, as other paſtors and curates. Ye ſhall 
<« alfa pray for the king's moſt honourable council, and 
$ for al the nobility and magiſtrates of this realm, that 
ce all and every of theſe in their ſeveral callings, may 
tc ſerve truly and painfully to the glory of god, and the 
* edifying and well governing of his people, remembring 
te the account that they muſt make. Alſo ye ſhall pray 
for the whole commons of this realm, that they may 
« live in the true faith and fear of god, in bumble obe- 
© dience to the king, and brotherly charity one to anq- 
te ther. Finally, let us praiſe god for all thoſe which 
te are departed out of this life in the faith of Chriſt, and 
„ pray unto god that we may have grace to direct our 
„ lives after their good example; that this life ended, we 
„ may be made partakers with them of the glorious re- 
“ ſurreQtion in the life everlaſting : always concluding 
„with the lord's prayer. Is. 
The like form was injoined by the injunRions of queen 
Elizabeth in the year 15 59 3 and a form of bidding was 
likewiſe preſcribed ( but of a different tenar from theſe two) 
by the injunctions of Edward the ſixth ; and alſo..before 
this (and before the reformation) we find the like bidding 
form in engliſh, in a f#/ival-printed in the year 1509, 
which is much longer than theſe, and is reprinted at 
length by Dr Burnet in his hiſtory of the refarmatian 
Vol. 2, Append. p. 104. | | 
The occaſion of this kind of bidding prayer (as it is 
called) was that in the ancient church ſilence was com- 
manded to be kept for a time, for the peoples ſecret pray- 


ers; and in this or ſuch like form the miniſter directed 


2 
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Publick wozſhip. 
the people what to pray for. A remainder of which 
uſage is {till preſerved in the office of ordination of prieſts, 


1 Warn. 28. | | s 
In the year 1661, there is an entry in the journal of 
the upper houſe of convocation, hs bo biſhops unani- 
mouſly voted for one form of prayer, to be uſed by all 
miniſters, as well before as after ſermon ; and that this 
order was purſued in the convocation (altho* not brought 
to effect), appears from the minutes of the lower houſe, 
where on Jan. 31. we find a committee appointed for this 
{among other purpoſes) to compile a prayer before ſer- 
mon, 311. | | | ; 
Peccham. Every prieſt ſhall explain to the people, four 
times a year, the fourteen articles of faith, the ten com- 
mandments, the two evangelical precepts, the ſeven works 
of mercy, the ſeven ly fins with their conſequences, 
the ſeven principal virtues, and the ſeven ſacraments of 
1 The fourteen articles of faith (whereof ſeven be- 
g to the myſtery of the trinity, and ſeven to Chriſt's 
Humanity) are, 1. The unity of the divine eſſence in the 
three perſons of the undivided trinity. 2. T hat the father 
is god. 3. That the ſon is god. 4. That the holy ghoſt, 
proceeding from the father and the ſon, is god. 5. The 
creation of heaven and earth by the whole and undivided 
trinity. 6. The ſanctification of the church by the holy 
ghoſt; the ſacraments of grace; and all other things 
wherein the chriſtian church communicateth. 7. The 
conſummation of the church in eternal glory, to be truly 
raifed again in fleſh and ſpirit; and oppoſite thereunto, 
the eternal damnation of the reprobate. 8. The incarna- 
tion of Chriſt. 9. His being born of the bleſſed virgin. 
10. His ſuffering and death upon the croſs. 11. His de- 
ſcent into hell. 12. His reſurrection from the dead. 
13. His aſcenſion into heaven. 14. His future coming 
to judge the world. The ten commandments are the pre- 
cepts of the old teſtament. To theſe the goſpel addeth 
two others, to wit, the love of god, and of our neigh- 
bour. Of the ſeven works of mercy, ſux are collected out 
of the goſpel of St Matthew ; to feed the hungry,. to giye 
drink”to the thirſty, to entertain the flranger, to cloath 
the naked, to viſit the ſick, and to comfort thoſe that are 
in priſon : and the ſeventh is gathered out of Tobias, to 
wit, to bury the dead. The — deadly ſins are pride, to 
envy, anger or hatred, ſlothfulneſs, covetouſneſs, glut- 
tony and drunkenneſs, luxury. The ſeven principal th 
' I © gence, 


ple. 


Publick worthip: 


dents, ternperance, juſtice, fortitude, with regard unto. 


men. The ſeven ſacraments of grace are baptiſm, con- 


and extreme union. Lind. 1, 


ſermon, or one of the homilies already ſet forth or here- 
after to be ſet forth by authority. 


Form ordaining deacons. It appertaineth to the office | 
of a deacon, to read holy ſcriptures and homilies in the 


"The fecond book of homilies,” the faveral tides 


care 


5. 
Þ oa have joined unto this article, doth contain a 


godly and whol — doctrine, and neceſſary for theſe . 
times, as doth the former book of homilies, which were 
ſet forth in the time of Edward the ſixth; and therefore 
we judge them to be read in churches b the miniſters di- 
underſtanded of 


Can. 49. No perſon whatſoever, not ERS and ap- 
proved 4 the biſhop of the dioceſe, or not licenſed 

as is aforeſaid for a ſufficient or convenient preacher, ſhall 
take upon him to expound in his own cure or elſewhere, 


any ſcripture or matter of doctrine; but ſhall ſtudy to 


read plainly and aptly (without glofling or adding) the 
homilies already ſet forth, or hereafter to be publiſhed 
by lawful authority, for the confirmation of the true faith, 
and for the good inſtruction and edification of the pen 


Can. 46. Every beneficed man, not allowed to be a 
preacher, ſhall procure ſermons to be preached in his 
cure, once in every month at the leaſt, by preachers law- 
fully licenſed ; if his living, in the judgment of the ordi- 
nary, will be able to bear it. And upon every ſunday, 
when there ſhall not be a ſermon preached in his cure; he 
or his curate ſhall read ſome one of the”homilies preſcribed 
2 2 be preſcribed by authority, to the intents afore- 


13. Beſides the publication of things merely eccleſiaſti- Publication of 
cal, there are divers act of parliament, and other matters — — - 


temporal, required to be publiſhed in the churches, Such temporal matters 
are theſe which follow : in the church, 


The act of uniformity of the 5 & 6 Ed. 6. is required 
to be read in the church by the miniſter once every year. 

The act againſt ſwearing, of the 19 G. 2. to be read in 
the church by the miniſter four times every year. 


Vox. III. 8 The 


firmation, orders, penance, matrimony, the euchariſt, 
43» 5 
12. Rubrict after the nictne creed. Then {hall follow the Homities, 
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The act of the arr an, ox 2. c. 18, concerning ſhips 
in diſtreſs, to be read in the church four times a in 
all the fea port towns, and on the coaſt, i y after 
pa ers and before the ſermon. | 

he act for the obſervation of the fifth of November, 
to be read by the miniſter on that day, after the morning 
prayer or preaching, 

-a&t for the commemoration of king Charles the 
ſecond's reſtoration, to be read after the nicene creed 
1 the lord's day next ee the twenty ninth * of 

ear 

* r M. c. 12. What defaults or annoyances 

1 the — of the highways ſhall find in the highways, 
cauſways, bridges, ditches, hedges, trees, watercourſes, 
drains, or gutters; be ſhall, immediately after ſermon 
ended, give pablich "nous of the ſame in the pariſh 
church. f. 8. 

By the 17 G. 2. c. 3. The churchwardens e 
ſeers of the poor ſhall cauſe publick notice to be given in 
the church, of every rate for relief of the poor allowed 
the juſtices of the peace, the next ſunday after ſuch al- 
lowance and no rate ſhall be reputed ſufficient to be col- 
lected, till after ſuch notice given. ſ. 1. 

By the yearly land tax acts, and by the acts for laying 
duties upon houſes and windows, the collectors of the faid 
tax and duties reſpectively ſhall, within ten days after 

. their receipt of the duplieates of the aſſeſſment, eauſe pub- 
| lick notice to be given in the church or chapel immedi- 
ately after divine ſervice on the lord's day (if any fuch 
divine ſervice ſhall be performed therein within that time) 
of the time and place appointed by the commiſſioners, 


for hearing and mn: 5 appeals 9 faid aſ- 
ſeſſment. 7 


Pulpic. See Church. 
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| Purgatton. 5 


8 et DV provincial conſtitution of archbiſhop Langton ; 
a 1a. Eccleſiaſtical judges ſhall not compel any to come 
to purgation at the ſuggeſtion of their apparitors, unleſs | 


they be infamed by grave and good men, Lind. 312. 


1 nnn 1 


And 


Purgafton. 

And by a conſtitutiom of archbiſhop Strat/hd; Perſons 
defamed of crimes and exceſſes, and willing to purge them- 
ſelves, ſhall. not bo drawn out of one deanery into another, 
or to places in the country where victuals and neceſſaries 
of life aro not to be ſold: And in the enjoining of pur- 
gation, to them, not more than fix compurgators ſhall be 
requited for fornication, or the like crime; nor more 
than twelve for a greater crime, as for adultery. Lind. 


NI purgation was exerciſed in the following man- 
ner: When any man or woman lay under a common ſuſ- 
picion or publick fame of incontinence, or other vice; 
tho' there was not proof plain and full enough to con- 
vict them, yet were they liable to be ſummoned before 
the ſpiritual judge, and to be charged with the crime. 
If they confeſſed; they had a certain penance immediately 
injoined them: If they denied; the judge enjoined them 
purgation to be performed on a day appointed, by their 
own oath, and by the oaths of five or fix neighbours 
(more or leſs, aceording to the nature of the crime, and 
the condition of the perſon); and thoſe to be of good 
fame and ſober converſation, The oath of the perſon ſuſ- 
pected was, to declare his own innocence : and the oath 
of the compurgators, that they believed what he ſwore 
was true. If the perſon came at the day appointed, to- 
gether with his neighbours, and purged himſelf accordin 
to the rules of the church, he was diſmiſſed, and dec] 
innocent, and reſtored to his good name, but he was 


a the ſame time enjoined to avoid the cauſe of ſuſpicion = 


or the ground oſ the fame, for the time to come. But if 
he appeared not, he was declared contumacious, and pro- 
ceeded againſt as ſuch; or if he did appear, and could 
not perform purgation (that is, either would not fwear to 
his on innosente, or could not bring others to ſwear 
that they belleved he wore true,] ſuch failure was taken 
for conviction, and the judge proceeded to enjoin penance 
in the ſame manner as if the perſon had been duly con- 
victed by his on confeſſion, or by the teſtimony of 
others. (56b/; ro. Tr 
Bue by the 13 C. 2. c. 12. f. 4. It ſpall not be lawful 


for any perſon exerciſing eccleſiaſtical” juriſdiction, to tender or 


adminiſter unto any perſon whatſoever, the oath uſually called 
the oath ex officio, or any other oath, whereby ſuch perſen to 
whom the ſame is tendred or adminiſtred, may be charged or 
compelled to confeſs, or —_ or to purge him or herſelf, of 

4 any 


r 


—ů > Re 


any criminal matter or thing, whereby he or ſhe may be lialle 
to cenſure or puniſhment, © 2" 
Compelled to confeſs] So that any perſon” may ſtill offer 
himſelf erin for the her of his 48 Mendy to 
ſuch purgation as hath been deſcribed. Gibſ, 1042. 
Purgation on the 2, Anciently, upon the allowance of the benefit of 
* clergy, the perſon accuſed was delivered to the ordinary, 
to make his purgation; which was to be before a jury of 
twelve clerks, by his own oath affirming his innocency, 
and the oaths of twelve compurgators as to their belief of 
it. 2 H. H. 383. Wood's Civ. L. 669. 
But now, by the ſtatute of the 18 EIL c. 7. this hind of 
purgation'is alſo taken away ; and the perſon admitted to his 
clergy” ſhall not be delivered to the ordinary. 


=> = = p — — — — ; 
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Quakers, See Diſſenters. ' bild 
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Nuare impedt. | E 


GAR impedit is a writ that Heth, where one hath at 
Dabei and the parſon dies, and another preſents 
a clerk, or diſturbs the rightful patron to preſent; then 
the rightful patron (altho he be a purchaſer, and do not * 
claim from his anceſtors) ſhall have this writ, But an 
aſſize of darrein preſentment lies, where a man or his an- 
ceſtors have prefented before, From whence it follows, 


that where a man may have an aſſiſe of darrein preſentment, 
he may have a guare impedit ; but not contrariwiſe. Terms 2 
of the Law. the 
And it is ſo called, in like manner as moſt of the other the 
writs in the regiſter, from certain words in the writ re- | 
ſpecting the ſpecial matter for which the writ is brought. — 
The law concerning writs of quare impedit is treated of 
under the title Adbowſon. * | 
1. 
la 


Quare 


a 


Quare incumbzavit. 
UARE incumbravit is a writ that lies, where two are 
in plea for the advowſon of a church, and the biſhop 
admits the clerk of one of them within the fix months: 
then the other ſhall have this writ againſt the biſhop. 
And this writ lies always depending the plea, Terms of 
the K. | | 
Which is treated of more at large under the title Abs 


8 ” e — 4 6 — 4 — 4 — — 
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Quare non admiſit. 


UARE non admiſit is a writ that lies, where a man 
ath recovered an advowſon, and ſends his clerk to the 
biſhop to be admitted, and the biſhop will not receive 
him; then he ſhall have the ſaid writ againſt the biſhop. 
Terms of the L. 


Quarrelling in the church FR churchyard. See 
| urch. | 
Querela duplex. See Double quarrel. 
Queſtmen. See Churchwardens. 


1 — 9 * —— 


Quod permittat. 


UOD permittat is a writ granted to the fucceſſor of 
Vo parſon, for the recovery of common of paſture,” by 
the ſtatute of the 13 Ed. 1. c. 24. and hath its name from 
thoſe words in the writ, | 


— — — 


Raye. 


i. f any perſon ſhall unlawfully and carnally bnow and abuſe og knows 


ing a woman 
child under tent 


any woman child under the age of ten years; every ſuch un- 
lawful and carnal Inotuladge ſhall be felrny, and the 25300 
8 3 a 
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Taking a wo- 
man by force, 


Taking a wo- 


ſhall ſuffer as a felon without allowance of clergy. 18 El. 
"0, 8 of 

4 By the Ed, 1. e. 13. The n. that none 
do take away hy force any maiden within age (neither by her 
own conſent nor without), nor any „ p of 
wor any ether woman again ber will ; and if any | 
ſuit that will ſue in forty days, the king ſhall as common right; 
and if none commence bis ſuit within forty days, obe king ſhall 
ſus : and ſuch as be found cnipoble, ſhall have . two years im- 
priſonment, and after ſhall fine at the king's pleaſure ; and if 
they have mat whereof, they ſhall be proiifhed by danger impri- 
ſenment, according as the treſpaſs requireth. not; 


Do take away by force] The taking away by force of any 
woman” whatfoever againft her will, Adele there be no 
rape, is generally prohibited by this act, upon the penalty 


age, 
at his 


herein expreſſed. 2 Inft. 182. 


Any maiden within age] This ſhall be taken for her age 
of conſent, that is, twelve years old, for that is her age 
of confent to marriage; and the taking her away within 
that age, whether ſhe conſent or no, is prohibited by this 


. * 
1 * 5 4 
« VN - 182. a a 
* . 


By the 13 Ed. 1. ſt. 1. c. 34. Of — — away 
h tht grad of their huſbands ; the king fhall have the ſui 
for the goods ſo taken aum nx. 

Of women carried away] This is to be underſtood of a 
violent taking away by any perfon ; and fo this action 


may be brought againſt women as well as men. 2 Jul. 


4. —— 


The king ſhall have the ſuit] Yet may the huſband alſo 
have his action of treſpaſa, bath hy the common law, and 
by the ſtatute of the 3 Ed. 1. c. 13. 2 Inf. 434. 


3. By * 7. c. 2. Where women, 'as tuell m,, 


— man haviog ſub» 4 didnt and uiver, having ſubſtances, ſame in geods movee- 


ble, and ſame in lands and tenements, and ſome being heirs ap- 
parent unto their anceſtors fer the lucre of ſugh es be 
oftentimes taken by mi ſdoers, contrary to their will, and after 
married to ſuch miſdcers, or to ather by their ar de- 
foiled ; it is enatted, that what perſon that taketh any woman 
fo againſt her will unlawfully, that is to ſay, maid, widow, 
or wife, that ſuch taking, procuring, and abetting to the ſame, 
end alſo receiving wittingly the ſame woman ſo taken again/t 
ber will, and knowing the ſame, be felony ; and that ſuch mif- 
ders, takers, and procurers ta the ſame, and receitors, know- 
ing 


Rape: 
ing the ſaid offence in form aforeſaid, be reputed and adjudged 
as principal felons. Wi 

Where women c.] This act, on the offender's part, 
doth extend to all degrees, and to all ; but ex- 
tendeth not to all women, For on the woman's part, 
three things are neceſſarily required to make the offence 
felony 3 1. That the 'maid wife or widow have lands or 
tenements or moveable goods, or be an heir apparent. 
2. That the be taken away againſt her will. 3. That 
the be married to the miſdoer, or to ſome other by His 
conſent, or be defiled (that is, carnally known). For if 
theſe concur not, the miſdoer is nv felon within this ſta- 
tate, but otherwiſe to be puniſhed. 3 I». br. 

Contrary to their will] It is no manner of excuſe, that 
the woman at firſt was taken away with her own conſent 
becauſe if ſhe afterwards refuſe to continue with the of- 


fender, and be forced againſt her will, ſhe may from that 


time as properly be ſaid to be taken ageinſt her will as if 
ſhe had never given any conſent at all: for till the force 
was put upon her, ſhe was in her own power. 1 Haw. 110. 
And it is not material, whether a woman ſo taken away 


be at laſt married or defiled, with her own conſent or not, 


if the were under the force at the time; becauſe the offen- 
der is in both caſes equally within the words of the ſta- 
tute, and ſhall not be conſtrued to be out of the meaning 


of it, for having prevailed over the weakneſs of a woman, 


whom by ſo baſe means he got into his power. 1 Hat. 
110. . i 

Kecttiiag wittingly the ſame woman] But by a conſtrue- 
tion gre ſhown. to hy that Rr * miſdoers, 
and nbt the woman, are fly aeceſſarles, and not principal 
felons. 3 Inft. 61, 62. 

Bie felony] And by the 39 El. c. 9. The benefit of cler- 
gy is taken away from the principals, procurers, and ac- 
ceſſaries before. | 

And for the proof of this felony the wotnan may be ad- 

mitted an evidence againſt the miſdoer, tho' married to 
him; becauſe ſuch marriage was founded in force and 
terror z and becauſe, as ſuch caſes are generally contri- 


| ved, fo heinous a crime would go unpuniſhed, unleſs the 


teſtimony of the woman ſhould be received, - Gib/. 418. 
And when a woman is taken by force in one county, 
and married in another county, the offender may be in- 
dicted and found guilty in _ other county ; becauſe the 
4 con- 


Rape. s 
continuing of the foree there, amounts to a foreible taking 
within the ſtatute, 1 Haw. 110. AIR, OH 
4. By the 4 & 5 P. & M. c. 8. Ir fall not he lawful to 
any perſon to tale or convey away, or cauſe to be talen or convey- 
ed away, any. maid or woman child unmarried, being within 
the age of ſixteen years, out of the poſſeſſion cuſtady or governance 
and againſt the will of her father or of ſuch perſon to whom by 
his will or other act he appointed her guardian; except ſuch 
taking and conveying away as ſhall be made without fraud, by 
or for her maſter or miſtreſs, or her guardian in focage, or 
ian in chivalry. 1. 2. 


And if any perſon above the by of fourteen years, Hall un- 


lawfully take or convey, or cauſe to be taken or conveyed any 
maid or woman child unmarried being within the age of fixteen 
years, our of the poſſeſſion and againſt the will of her father or 
mother or guardian; he ſhall, on conviction and attainder by 
the order and due courſe of the laws of this realm, bs impriſoned 
for two years, or elſe pay fuch fine as ſhall be aſſeſſed by the 
| court of ſtar chamber. ſ. 3. do 1 720% | 
| And if any perſon ſhall jo take away or cauſe to be taken 
| away, and deflour, any ſuch maid or woman child; or ſhall 
| againft the will of or unknown to her father if he be living, er 
again the will of or unknown to her mother (having the cuſtody 
of her) if he be dead; by ſecret letters, meſſages, or other- 
wiſe, contract matrimony with her be ſball, being thereof 
lawfully convicted as aforeſaid, be impriſoned for foe years, 
or elſe pay ſuch fine as ſhall be 5 by the ſaid court. The 
one moiety of which fines ſhall be, half to the king, and half ta 
the party grieved. 1. 4. | 
And the king and queen's honourable council of the fler cham- 
ber, by bill of complaint or information, and juſtices of afſize hy 
inguiſition or indiciment, ſhall have to hear and deter- 
mine the ſaid offences ; upon every which indictment and ingui- 
ſittons ſuch proceſs ſhall be awardgd, as upon an indittment of 
treſpaſs at common law. 1. 5. | | 
And if any woman child or maiden, being above the age of 
twelve years, and under the age of ſixteen, do conſent or agroe 
to ſuch perſon that ſhall ſs make any contract of matrimony ; 
ber next of kin, to tubum the inheritance ſhall come after her 
deceaſe, ſhall have all fuch lands, as ſhe had in poſſeſſion rever- 
n or remainder at the time of fuch aſſeut, during the life of 
ſuch perſon that ſhall ſo contratt matrimony ;' and after her de- 
ceaſe the ſame ſhall come to fuch perſon as they 1 have done 
in caſe this att had not been made, other than to him only that 
ſo ſhall contract matrimony. ſ. 6. 


Pro- 
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5 Rape. 
'» Provided, that this ſhall not extend to any orphans in Len- 
* dan, or any other city borough or town, where 7 * are 
"communly provided for by grant or cuſtom ; but the lord mayor 
and A of London, and the head officers in other cities 
vorbau or towns, may take ſuch order therein as they have 
been wont, 1. 7, 3 | "2,55 
It ſhall nat be lawful] This clauſe is but a declaration of 
the common law ; by which any perſon might be fined 
and impriſoned for the offence therein ſpecified and con- 
tained ; and the ſtatute is only an aggrayation of puniſh- 
ment, and doth not create an offence. - Gibſ,, 419. | 
Againſt — 2 ar. H. 15 G. 2. K. againſt 
Cornſorth and others. The court granted an information 
againſt the defendants, for taking away a natural daugh- 


ter under ſixteen, under the care of her putative father; 


being of opinion it was within this ſtatute. - Str, 1162. 


Againſt the will of her father or mother or guardian] In 
the caſe of - Twiſleton and King, M. 20 C. 2. it was al- 
ledged, that the girl conſented to go; but the court took 
no notice of that: and it being plainly againſt the will of 
the parents, the jury were directed to find the parties 
guilty. 2 Keb. 4.32, 


By ſecret letters, meſſages, or otherwiſe] The mother of 
one Tibbeth, fearing that her only daughter might be ſto- 
len, entreated the r Gore to take her into her family; 
who married her (being under the age of fixteen) to her 
ſon, without conſent of the mother, who was alſo her 
guardian. But the eſtate being ſued for by Hicks accord- 
ing to the tenor of the ſtatute, and it appearing to the 
court that the marriage was ſolemnized by a lawful mini- 
ſter, in the church, at a canonical hour, before ſeyeral 
people, and while the church doors were open ; the caſe 


was found not to be within the deſign and intention of 


this ſtatute ; nor could the plaintiff prove any thing to 
make a forfeiture ; ſo he was nonſuit. Gibſ. 420. 


Honourable council of the flar chamber] It is declared in 
Moor's caſe, that inaſmuch as there are no negative words 
in this new conveyance of power to the ſtar chamber, and 
the court of 1 i bench had a right to hear and deter- 
mine before the ſtatute ; the ſame power which they had 
by the common law ſtill remaineth to them, notwith- 
ſtanding the ſtatute ; and that ſo it would have been, tho' 


the court of ſtar chamber had ſtill continued, And it 
appears 


| 
: 
1 
| 

1 


Rape. | 


appears that one Story was fined 1001 by the court of 
king's bench, for taking away a | young woman. under 
ſixteen out of her mother's cuſtody; and two women 


who were aſſiſtants 501 each; and all bound to the good R. 

behaviour, the firſt for five years, and the two others for 
one year. Gibſ. 420. | 6 "I 
5. By the 13 Ed. 1. ſt. 1. c. 34. Va man ds raviſh a 7 


woman married, maid, or other, where fhe did net eojet, 
neither before nor ; he ſhall have judgment of life an 

or other, with force, alths' ſhe conſent after ; he ſhall wy 
have -futh judgment as before is ſaid, if be be attdinited at the 1 
Kings ſuit, and there the king ſhall have the ſuit. "4 
gal bave juilgment of life and of member} That is, he | 


Thall be attainted of felony. — NT, th 
upon an appeal to be brought by the party raviſhed. But | 
il ne did conſent, either before or after, the ſhall have » 
no appeal. 2 fl. 433, 434. 9. 

F l ataintad at the kings ſuit] And not at the ſuit al 
of the party upon an appeal, as in the former caſe ; for | fa 
here it is ſuppoſed, that ſhe conſeriteth afterwards ; which i 


batreth hor appeal, 2 nfl. 434. 


By the 6 R. 2. c. 6. Again/t the offenders and raviſhers 
of ladies, end the daughters of noblemen, and other women, it 
75 ordained, that whereſotver they be raviſhed, and after ſuch 
rape do conſent to ſuch raviſhers, that as well the rav Sy 0s 
they ther be raviſhed, be from thenceforth diſabled to have or 
challenge all enheritance or joint feoffment, after the death 
15 huſbands and anceſtors. And the next of bleod ſhall 
have title immediately after ſuch rape to enter. And the buſ- 
bands of ſuch women, if they have buſbands, or if they have 
not then their fathers or other next of blood ſhall have their ſuit 
againſt tht raviſhers, to have them thereof convitt of life and 
member, altho" the ſame woman after ſuch rape do conſent to 
the raviſher : And the defendant hall not wage battel, but be 
tried by inquiſttion of the country. Saving to the king and other 
lorts the bent of ſuch raviſhers, if they be thereof cortviet. 


Shall have their ſuit] That is, by appeal. 


, 7 Tr re TT »® 2, » 


By the 18 El. c. 7. For the repreſſing of the moſt wicked 
and felonious rapes or rauiſbments of women, maids, wives, 
and damoſels; it is enacted, that if any perſon Hall commit 
any manner of felonious rape or raviſhment, be ſhall be guilty of 
felony without benefit of clergy. 


And 


Rape. 


And all rapes are commonly excepted out of the adds 


of general pardon. | 


Rate for the repair of the church: See Church. 
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will take upon him the charge or cure thereof, it hath 


Beader. 
HE office of reader is one of the five inferior orders 
| in the Romiſh church. | 
And in this kingdom, in churches or chapels where 
there is only a very ſmall endowment, and no clergyman 
been uſual to admit readers, to the end that divine ſeryice 
in ſuch places might not altogether be neglecte. 
It is faid, that readers were firſt appointed in the church 
about the third century. In the Greek church they were 
faid to have been ordained by the impoſition of hands: 


But whether this was the practice of all the Greek 
churches hath been much queſtioned. In the Latin 


church it was certainly otherwiſe. The council of Car- 


thage ſpeaks of no other ceremony, but the biſhop's put- 
ting the bible into his hands in the preſence of the people, 
with theſe words, Take this book and be thou a reader 
« of the word of god, which office if thou ſhalt faithful 
“ and profitably perform, thou ſhalt have part with thoſe 
e that miniſter in the word of god.” And in Cyprian's 
time, they ſeem-not to have had ſo much of the ceremon 
as delivering the bible to them, but were made readers by 
the biſhop's commiſſion and deputation only, to ſuch a 
ſtation in the church. Bingh. Antig. V. 2. p. 31. 
Upon the refarmation here, they were required to ſub- 
ſcribe to the following injunctions : 
„ Imprimis, I ſhall not preach or interpret, but only 
read that which is appointed by publick authority : 
I ſhall not miniſter the ſacraments or other publick rites 
of the church, but bury the dead, and purify women 
after their childbirth : 
I ſhall keep the regiſter book according to the injunc- 
. -. | 
I ſhalt uſe ſobriety in apparel, and eſpecially in the 
church at common prayer : 
I ſhall move men to quiet and concord, and not give 
them cauſe of offence ; 
I ſhall 


* 
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Reader. 

I mall bringe into my ordinary, teſtimon of my beha- 

viour, from the honeſt of the pariſh whe” dwell, with. 
in one half year next following; 

I ſhall give 47 upon convenient warning fo thought 
by the — wakk y, if any learned miniſter ſhall be placed 
there at the ſuit of Foy patron of the pariſh ; 

I ſhall claim no more of the fruits ſequeſtred of ſuch 
cure where I ſhall ſerve, but as it ſhall be thought meet 
to the wiſdom of the ordi 

I ſhall daily at the leaſt read one chapter of the old teſ- 
tament, and one other of the new, with good adviſement, 
to the increaſe of my knowledge: 

I ſhall not appoint in my room, by reaſon of my ab- 
ſence or icknef? any other mian ; but ſhall Jeave it to 
the ſuit of the pariſh to the ordinary, for aſſigning ſome 
other able 42 

I ſhall not read but i in poorer pariſhes deſtitute of in- 
cumbents, except in the time of Gckneſs, or for other 

conſiderations to be allowed by the ordinary: 

I ſhall not openly intermeddle with any artificers oc- 
Se, as covetouſly to ſeek a gain thereby; having 
in eccleſiaſtical living the ſum of twenty nobles or above 
by the year.“ c 

This was reſolyed to be put to all readers and deacons 
by the reſpectiye biſhops, and is ſigned by both the arch- 


'biſhops, together with the biſhops of London, Wincheſ- 


ter, Ely, Sarum, Carliſle, Cheſter, Exeter, Bath and 
Wells, and Glouceſter. Strype Annals. V. 1. p. 306. 
By the foundation of divers hoſpitals, there are to be 


readers of eres EE: who are kid licenſed by the 


biſhop. 


Refuſal. See Benefice. 


Regiſter, 


Sg? far as this officer is to be conſidered ſolely in the 


capacity of a notary publick, ſee the title Motarp 


Publick, 


I. Can. 123. No chancellor, comics archdeacon, 
official, or any other perſon ufing eccleſiaſtical juriſdic- 
tion, ſhall {peed any judicial act, either of contentions 

or 


Regiſter. 


or voluntary juriſdiction, except he haye the ordinary re- 
giſter of that court, or his law ful deputy ; or if he or they 
will not or cannot be preſent, then ſuch perſons as by 


law are allowed in that behalf to write or ſpeed the ſame, : 


under pain of ſuſpenſion ipſo facto. | 

And this is according to the rule of the ancient canon, 
law; which, to prevent falſifications, . requireth the acts 
to be written by ſame publick perſon (if he may be had), 
or elſe by two other eredihle perſons : and the credit which. 
the canon law gives to a notary. publick is, that his teſti- 


mony ſhall be equal to that of two witneſſes. Gay; 286. . 
ubſtitute 


2. Can. 134. If any regiſter, or his deputy or 
whatſoever, ſhall receive any certificate without the know- 
ledge and conſent of the judge of the court ; or willingly 
omit to cauſe any perſon (cited to appear upon any court 
day) to be called; or unduly put off and defer the exa- 
mination of witneſſes to be examined by a. day ſet and. 
aſſigned by the judge; or do not obey and obſerve the 
judicial and lawful monition. of the ſaid judge; or omit 
to write or cauſe to be written ſuch citations and decrees 
as are to be put in execution and ſet forth before the next 
court day; or ſhall not cauſe all teſtaments exhibited into 
his office to be regiſtred within a convenient time ; or ſhall 
ſet down or „as decreed by the judge, any thin 
falſe or conceited by himſelf, not ſo ordered or ——j 
by the judge; or in the tranſmiſſion of proceſſes to the 
judge ad quem, ſhall add or infert any falſhood or untruth, 
or omit any thing therein, either by cunning or by groſs 
negligence; or in cauſes of inſtance, or promoted of office, 
ſhall receive any reward in favour of either party, or be 
of council directly or indirectly with either of the parties 
in ſuit; or in the execution of their office ſhall do ought 
elſe maliciouſly, or fraudulently, whereby. the faid —_ 
ſiaſtical judge or his proceedings may be ſlandred or de- 
famed ; we will and ordain, that the ſaid regiſter, or his 
deputy or ſubſtitute, offending in all or any of the pre- 
miſſes, ſhall by the biſhop of the diaceſe be ſuſpended 
from the exerciſe of his office, for the ſpace of one two 
or three months or more, according to the quality of his 
offence ; and that the ſaid biſhop ſhall aſſign ſome other 


publick notary to execute and diſcharge all things pertain» 


ing to his office, during the time of his faid ſuſpenſion. 


3- Dr Godolphin ſays, If there be a queſtion between 


two perſons touching ſeveral grants, which of them ſhall 
be regiſter of the biſhop's court ; this ſhall not be tried 
in the biſhop's court, but at the common law: for altho 
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the ſubjectum circa quod be ſpiritual, yet the office it ſelf 
is temporal. God. 125. e an 
So in the caſe of K. and Ward, H. 4 G. 2. There 
a mandamus to Dr Ward the commiſfary, to admit He 


Dryden to be deputy —— of the archbiſhop of York 
| at Dr 


court; ſuggeſting th Thomas Sharpe had been ad- 
mitted to the office, to execute the fame by himſelf or his 
deputy ; that he —— — Dryden (who is averred 
to be a fir perſon) to be his deputy, whom the commiffary 
had refuſed to admit, to the great damage of Dr 

who complains; and therefore the writ commands 
commiſfary to admit and fwear Dryden, or ſhew cauſe to 
the contrary, Fo this the commiſfary returns; that long 
before the conſtituting Dryden to be deputy, John Sharpe 
and Thomas Sharpe were admitted to the office as prin- 
Cipals, to hold for their lives, and the life of the ſurvivor; 


that they, in the year 1714, appointed John Shaw to be 


their deputy, who executed the office till John Sharpe 
died; that Thomas Sharpe furvived, and on May 12, 


1727, by a new appointment conſtituted Shaw his deputy, 


who was admitted, and executed the office tif ſuſpended 
im the manner after mentioned; chat Shaw at the time of 
his admiffion towk an oath, that he would juſtfy and ho- 
neſtly execute the office without favour or d, and 
do every thing incumbent. on the office, and not be an 
exacter or greedy of rewards; and then ſets: fortir the 
r34th Canon; and further, that whilft Shaw was depury, 
ſeveral proctors of the court on the ſixteenth of F 

F727 exhibited to the commiſtlary feveral articles again 


him, complaining of divers mi viouts tir his office, 


to feveral of the purticulars fer forth in the faid 
canon; that Shaw being ſummoned on the fiæth of April, 
1728, gave in his anſwer in writing (which is ſet forth); 
and then the return goes on, that fbraſmuch as it appear- 
ed to the 31 chat the aner was inſufficient, and 
that Shaw kad confeſſed himſelf guilty of ſeveral omiſſtons 
and extortions in the exerciſe of his office, therefore upon 
complaint thereof to the aretbiſiop, he on the twenty- 
firſt of May 7728, by his commiſflon under His archiepiſ- 
coal (eat directed to the commiſfary, and reciting that 
Saw had been guilty in che manner befbrementioned, 
doth therefore npower the commiſſury to ſuſpend him 


and aſfume another notary publick; that by virtue Hereof, 


he on the twenty fourth of May 1728 fufpended Shaw for 
five years, and aſſumed Joſeph Lerch a notary publick, 


ho before che conſtituting Dryden to be deputy, took 


upon 


8 f. f. 
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upon him arid hath ever fince executed the office ; that 
Shaw appealed, and in that appeal alledged, that on the 
third of May 1728 he reſigned the office, and that 
Dr Sharpe had appointed William Smith to be deputy ; 
that delegates were appointed, who on the twenty third 
of October 1728 iffued an inhibition to the commiffary, 
that pending the appeal he ſhould do nothing to the pre- 
judice of the appellant ; that the appeal remains undeter- 
mined; and for theſe reaſons he cannot admit en to 
be the 8 of Dr Sharp. Strange argued, that the 
return was ill, and that there ought to be a peremptory 
mandamus; which argument was to the following effect; 
«© I muſt obſerve in general, that there is no incapacity 
returned in Dryden, no want of any regular appojntment 
or deputation; on the contrary it appears, that Dr Sharpe 
had a power. to.make a deputy, and that he hath executed 
it with regard to Dryden : As therefore Dryden hath pri- 
ma facie a regular title to the office, the commiſſary who 
is to admit him ought not to refuſe to do his duty; eſpe- 
cially — Ry, the admiſſion gives no right, but 
only a legal , to enable him to aſſert his right if 
he has any: And upon this foundation it is, that non fuit 
eleckus hath been held no good return to a mandamus to 
ſwear in a churchwarden, becauſe it is directed only to a 
miniſterial officer, who is to do his duty, and no inconve- 
nience'can follow; for if the party hath a right, he ought 
to be admitted; if he hath not, the admiſſion will do him 
no good: This effect of a mandamus to admit, was laid 
down in the caſe of the king againſt the dean and chapter 
of Dublin, H. 7 G. which was a mandamus to admit one 
Dougate to his ſeat in the choir and his voice in the chap- 
ter; for wherever the office is but miniſterial; he is to 
execute his part, let the conſequence be what it will: In 
the caſe of the king and Simpſon, M. rr G. there was a 
mandamus ta the archdeacon of Colcheſter, to fwear Rod- 
ney Fane into the office of churchwarden'; the archdea- 
con returned, that before the coming of the writ. He recei- 
ved am inhibition from” the biſhop ; but the court held 
that was no execuſe, and tlrat a minifterial officer is to do 
his duty, whether the act will be of apy validity or not: 
In the caſe of Faylor and Raymond, M. 4 G. to a man- 
damus ta fwear in à churchwarden, it was returned, that 
before the coming of the writ he had ſworn in another, 
and it was held an il return, for be the right which way 
it will, the officer is to do his duty: Theſe two laſt cafes 
are botit in point; in one there was arr inhibition (as 
9391 — there 
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Negtifter. 


there is in this caſe), and in the other there was andther 
officer, as they pretend there is here, to wit, Joſeph 


Leech: But what is that inhibition? it is, to do nothing 


that may prejudice the appeal: Can this hurt Shaw? no; 
if he is relieved on the appeal, he will be reſtered, tho 
another is admitted; if he is not relieved, it muſt be for 
want of a right, and he will not be capable of ſuffering 
any prejudice by the other's admiſſion: But, what takes 
off all pretence of the inhibition's being material in this 
caſe is, that it appears by Shaw's own ſhewing, that he 
had the day before his ſuſpenſion ſurrendred his deputa- 
tion; and that accounts for the laſt part of the return, 


that the appeal is undetermined, it not being of any con- 


ſequence to Shaw to proſecute it any further; belides, 
this would be to deprive Dr Sharpe of the benefit of this 
office as long as Shaw ſhould think fit to ſleep upon the ap- 
peal, Dr Sharpe having no power to, expedite the deter- 
mination : A deputy is but at will; and thisis'to deprive 
Dr Sharp of his will for five. years; which ſuſpenſion L 
take to be illegal; for the expreſſion in the canon of ſuch 


a number of months er more, muſt have a reaſonable con- 
ſtruction, and can never be extended to five years: Shaw 
is intirely diveſted of the office, which anſwers the pur- 


poſe of reformation better than a bare ſuſpenſion: As 
therefore the office is vacant, there can be no reaſon why 


the commiſſary ſhould refuſe to fill it up; and peremp- 
tory mandamus ought to go. And by the court: Surely. 


it is attempting too much, to ſupport this as a good re- 
turn ; the effect of a mandamus, as laid down, is certain- 
iy fo, that it gives no right: The canon only intended, 

hat the biſhop ſhould ſuſpend, where the principal would 
not revoke ; but an actual revocation is better than a ſuſ- 


penſion : It would be carrying the power of inhibitions a 
great way, if we ſhould allow them the force contended 


or by the return: We are therefore all of opinion, that 
the return is all. Then exception was taken to the writ, 
that a mandamus would not lie for a deputy; and for this 
was cited 6 od. 18. where Holt chief juſtice lays it down, 
that for a deputy a mandamus will not lie: But it was 


anſwered, that this is not a mandamus for the deputy, 


bub ger the principal to be admitted to have a deputy ; t 

refuſal of Dryden is laid to be, to the great damage of Dr 
Sharpe, and therefore to do Dr Sharpe right in the pre- 
miſſes is the writ awarded; it appears Dr Sharpe has a 
freehold in the office, ſo tho' his deputy is but at will, he 


hath it for life; and in 1 Yentr, 110. a mandamus. was, 


antes 


__.._.._  * Vegiſer. 
granted to reſtore a perſon to the office of deputy ſteward 
of the court of the council of the Marches, and it was 
held to lie for a revocable deputy, becauſe the principal 
hath no other way to get him admitted; and in the report 
of the ſame caſe in 1 Lev. 306. it is ſaid by the court, 
that altho” a mandamus doth not lie for a deputy, yet it 
lies for him who deputes him, to have him admitted or 
reſtored, for otherwiſe he may be deprived of his power to 
make a deputy. Then it was further objected, that a 
mandamus doth not lie for a ſpiritual office; and for this 
were Cited divers caſes, where it was determined that a 
mandamus will not lie for a proctor, who belongeth as 
much to the eccleſiaſtical court as the regiſter doth : Unto 
which it was anſwered, that this is not any objection; 
a mandamus hath been granted to admit an under-ſchoal- 
maſter, and yet ſchoolmaſters are within the canons of 
1603 as well as regiſters ; ſo in the caſe of Mr. Folks 
lately, for the office of apparitor-general of the archbiſhop 
of Canterbury; ſo it hath been often granted for a pariſh 
clerk ; for a ſexton ; ſo in like manner it was granted to 
reſtore Dr Bentley to his degrees ; and to admit Dr Sher- 
lock to a prebend at Norwich ; and it is to be obſerved, 
that no affize will lie for this office, therefore if the party 
hath not this remedy, he hath none; the reaſon. why it 
was refuſed to a proctor was, becauſe it did not appear 
what intereſt he had, but here appears a freehold. And 
by the court; We all think this writ is good, notwith- 
ſtanding the exceptions that have been taken, and there- 
fore a peremptory mandamus muſt go. Str. 893. 
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eighth. God. 144, 145. 3 Burnet 139. 

And the following canon, in the main of it, was only 
a reinforcement of one of the lord Cromwell's injunctions 
in the year 1538 ; which was continued in thok 
Edward the ſixth, and of queen Elizabeth; in whoſe 
reign, a proteſtation being appointed to be made by mini- 
ſters at inſtitution, one head of it was, —1I ſhall keep 
the regiſter book, according to the queen's majeſty's in- 
junctions. G3. 204. 

Vor. III. T By 


began in the thirtieth year of king Henry the“ 


e of king 


HE keeping of a church book, for the age of Regiſter of ehrit- 


thoſe that ſhould be born and chriſtened in the OS 3 
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Regiſier book. 
By Can. 70. In every pariſh church and 
al, ſhall Fl provided pix ae book at the charge of the 
pariſh, wherein ſhall be written the day and year of every 
chriſtening, wedding, and burial, which have been in the pa- 
riſh fince the time that the law was firſt made in that behalf, 
e far as the ancient books thereof can be procured, but eſpecially 
ſince the beginning of the reign of the late queen. And for the 
ſafe keeping of 'the ſaid book, the churchwardens, at the charge 
a the pariſh, ſhall provide one ſure coffer, with three locks and 
2ys 3 whereof one to remain with the miniſter, and the other 
two with the churchwardens ſeverally ; ſo that neither the mini- 


ier without the two churchwardens, nor the churchwardens 


without the miniſter, ſhall at any time take that book out of the 
faid offer. And henceforth upon every ſabbath day, immedi- 
ately after morning or evening prayer, the miniſter and church- 


| wardens ſhall take the ſaid parchment book out of the faid coffer, 


and the miniſter in the preſence of the churchwardens ſhall 
write and record in the ſaid book, the names of all perſon chriſ- 
tened, together with the names and firnames of theur parents, 
and alſo the names of all perſons married and buried in that 
pariſh, in the wetk before, and the day and year of every ſuch 
chriſtening, marriage, and burial; and that done, they ſhall 
lay up that book in the coffer as before : Aud the miniſter and 
churchwaydens, unto every page of that book, when it ſhall be 
filled with ſuch inſcriptions, ſhall ſubſcribe their names. And 
the churchwardens ſhall once every year, within one month a 

the five and twentieth day 1 tranſmit unto the biſhop 
of the dioteſe or his chancellor, a true copy of the names 9 all 
perſons 3 married or buried in their pariſh in the year 
before (ended the ſaid five and twentieth day of March), and 
the certain days and months in which every ſuch chriſtenin 


. marriage and burial was had, to be ſubſcribed with the hands 


of the ſaid miniſter and churchwardens, to the end the ſame 
may faithfully be preſerved in the regiſtry of the ſaid biſhop ; 
which certificate ſhall be received without fee. And if the mi- 
wiſter or churchwardens ſhall be negligent in performance of any 
thing herein cuntained; it ſhall be lawful for the biſhop or his 
chancellor to convent them, and proceed againſt every of them as 
contemners of this our conſtitution. | 


Shall write and record in the ſaid book] Which book is 


good evidence, and the falſifying of it is puniſhable at 


common law. G1b/. 204. 

The names of all perſons chriſtened and alſo of all perſons 
married and buried within that pariſh | Td Lg 45 4 
the pariſh church there: for when this canon was made, 


| within this * 


235228538 
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for 
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and for all the time before, there was none chriſtened, 


married, or buried elſewhere; except amongſt the papiſts, 


in whom it was very penal ſo to do; and the regiſtring 
and authenticating an act againſt law could not be intend- 


ed. Nor doth any thing in the act of toleration require 
the pariſh miniſter to regiſter the chriſtenings marriages 
or burials of = proteſtant diſſenters, which are not per- 
formed in the church according to the rites of the church 


of England. And it ſeemeth incongruous and unjuſtifiable 


for him, to make a record of that, which poſhbly, and 
very probably, he knoweth nothing of. 


2. By the 26 G. 2. c. 33: For preventing undueentries Of marriages in 


and abuſes in regiſters o markinges the churchwardens 
and chapelwardens 'of every pariſh or chapelry ſhall pro- 
vide proper books of vellum, or good and durable paper, 
in which all marriages and banns of marriage reſpectively, 
there publiſhed or ſolemnized, ſhall be regiſtred ; and 
every page thereof ſhali be marked at the top, with the 
figure of the number of every ſuch page, beginning at 
the ſecond leaf with number one; and every leaf or page 
ſo numbred ſhall be ruled with lines at proper and equal 
diſtances from each other, or as near as may be; and all 
banns and marriages publiſhed or celebrated in any church 
or chapel, or within any ſuch pariſh: or.. chapelry, ſhall 
be reſpectively entred regiſtred printed. or written upon, 
or as near as conveniently may be to ſuch ruled lines, 
and ſhall be ſigned by the parſon vicar miniſter or curate, 
or by ſome other perſon in his preſence, and by his direc- 
tion; and ſuch entries ſhall be made as aforeſaid, on or 
near ſuch lines in ſucceffive order, where the paper is not 
damaged or decayed by accident or length of time, until a 
new book ſhall be thought proper or neceflary to be pro- 
vided: for the ſame purpoſes, and then the directions afore- 
ſaid ſhall be obſerved in every ſuch new book: and all 
books provided. as aforeſaid, ſhall. be deemed to belong to 
every ſuch pariſh or chapelry reſpectively, and ſhall be 
carefully kept and preſerved for publick uſe. / 14. 

And in order to preſerve the evidence of marriages, and 
to make the proof thereof more certain and eaſy, and for 
the direction of miniſters in the celebration of marriages 
and regiſtring thereof, it is enacted, that all marriages 
ſhall. be ſolemnized in the preſence of two or more credible 
witneſſes, beſides the miniſter who ſhall celebrate the 
ſame.; and that immediately after the celebration of every 
marriage, an entry thereof ſhall be made in ſuch regiſter 
to be kept as aforeſaid ; - which entry or regiſter it _ 
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be expreſſed, that the ſaid marriage was celebrated by 
banns or licence; and if both or either of the parties mar- 
ried by licence be under age, with conſent of the paren 

or guardians as the caſe ſhall be; and ſhall be ſigned by 
the miniſter with his proper addition, and alſo by the par- 
ties married, and atteſted by ſuch two witneſſes ; which 
entry ſhall be made in the form or to the effect following; 


n af 
A. B. f |; pariſh and C. D.of | 1. 
FL) mn were married in thirſ ene 
b 3 1 
ll] with conſent of — Ane this day of 
= in the ear 
| Rector 
By me J. J.] Vicar © 
| | "|  Curate 
This marriage was ſolemnized between LC. 5. J the pro- 


ſec of I.G. H. J C 1s. 


And if any perſon ſhall, with intent to elude the force 
of this act, knowingly and wilfully inſert, or cauſe to be 
inſerted in the iter book of ſuch pariſh or chapelry as 
aforeſaid, any falfe entry of any matter or thing relatin 
to any marriage; or falſly make alter forge or — 
any ſuch entry in ſuch regiſter, or cauſe or procure the 
ſame to be done, or act or aſſiſt therein; or utter or pub- 
liſh as true any ſuch falſe altered forged or counterfeited 
regiſter as aforeſaid, or a copy thereof, knowing the fame 
to be falſe altered forged or counterfeited ; or ſhall wil- 
fully deſtroy, or cauſe or procure to be deſtroyed, any 
regiſter book of marriages, or any part of ſuch regiſter 
book, with intent to avoid any marriage, or to ſubject any 
perſon to any of the penalties of this act; he be 
guilty of felony without benefit of clergy. / 16. 

3. By the 30 C. 2. c. 3. for burying in woollen, it is 
enacted, that the miniſter of every pariſh ſhall keep a re- 
giſter, in a book to be provided at the charge of the pa- 
riſh, and make a true entry of all burials within his 
pariſh, and of all affidavits of perſons being buried in 
woollen brought unto him according to the ſaid act; and 
where no ſuch affidavit ſhall be brought unto him _ 
| I 
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the time therein N he — a — there- 
of in the ſaid regiſtry, inſt the name of the in- 
terred, and of 22 5 he notified the 3 the 
churchwardens or overſeers of the poor according to the 
faid act. /. 7. N ; 

E. 6 G. 2. Dormer and Ekyns. Mr. Abney moved for 
an information in the court of king's bench againſt Mr, 
Ekyns, rector of the pariſh church of Walton, and 
againſt Mr Bonner curate of the ſame church; for refuſing 
to give Mr Dormer copies of certain parts of a regiſter 
belonging to that pariſh, and likewiſe for refuſing to give 
him a certificate — perſons of the family of the 
Dormers being born in that pariſh, He ſaid, that an 
ejectment was depending in this court, at the time this 
refuſal was made, and ftill continued to be ſo, between 


Mr Dormer and Mr Parkerſon and his wife, concerning 


certain lands which the plaintiff claimed as heir male of 
the Dormer family. Several of that family were born in 
the pariſh of Walton ; and for this reaſon it was n | 

to have copies of ſeveral parts of the regiſter, and likewiſe 
a certificate of the birth of many in that family. Accord- 


ingly Mr Dormer made his application to the rector and 


curate of that pariſh for this purpoſe, and offered to pay 
them for the ſame ; but they refuſed letting him have 
them; and the only reaſon they gave was, that Mr Par- 
kerſon and his wife were the defendants, and they would 
do nothing to their prejudice. Of this fact he ſaid he had 
an affidavit ; and for ſuch an extraordinary denial of juſtice 
ke hoped the court would grant an information The 
court ſaid, you have a right to inſpect the publick books 
of the pariſh ; but cannot oblige the rector or curate to 
make you out either copies of thoſe books, or a certifi- 


cate; for which reaſon, they could not grant the motion. 


Upon this he changed his motion, and defired a rule to 
inſpe& thoſe books. The court ſaid, motions to inſpect 
the publick books of corporations, they grant without an 
affidavit ; but in motions to inſpect the publick books of a 
pariſh, an affidavit is always requiſite, By ſuch affidavit, 
they ſaid too, it muſt be ſworn, that. the copies of them 
are neceſſary to be produced in evidence at a trial of a 
cauſe depending, and likewiſe that the inſpection of thoſe 


books to take copies has been demanded and refuſed. Now 


in the preſent caſe, the firſt part was ſworn to, but not 
the latter; for which reaſon the court refuſed to make 
any rule at preſent, 2 Barnard. 269, 
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Reſidence by the 


common law. 


Begiſter book. 


Note, the regiſter book belongs to the pariſh, and the 
incumbent alone is not intruſted with the keeping of it, 
much leſs the curate. But by the canon abovementioned 
it is to be kept under three locks, the key of one only of 
which locks the miniſter is to keep, and the churchwar- 
dens the other two. So that the application in ſuch caſe, 
as it ſeemeth, ought to be to the cd and church- 
wardens. ] | 


| Repair of the church. See Church. 


| . . Reſidence. 

I, 02 O. The biſhop ſhall provide, that in every 
church there ſhall be one reſident, who ſhall take 

care of the cure of ſouls, and exerciſe himſelf profitably 

and honeſtly in performing divine ſervice and adminiſtra- 

tion of the ſacraments. Athen 36. 

The rule of the ancient canon law was, that if a cler- 
gyman deſerted his church or prebend, without juſt and 
neceſſary cauſe, and eſpecially without the conſent of the 
dioceſan, he ſhould be deprived. And agreeable hereunto 
was the practice in this realm; for tho' ſometimes the bi- 
ſhop proceeded only to ſequeſtration or other cenſures-of 
an inferior nature, yet the more frequent puniſhment was 
deprivation, Gibſ. 827. 

2. Regularly, perſonal reſidence is required of eccleſi- 
aſtical perſons upon their cures ; and to that end, by the 
common law, if he that hath a denefice with cure be cho- 
ſen to an, office of bailiff, or bedle, or the like ſecular 
office, he may have the king's writ .for us diſcharge, 


2 Inſt. 625. 


or the intendment of the common law i is, that a clerk 
is reſident upon his cure; inſomuch that in an action of 
debt brought againſt J. 8. rectorof D. the defendant plead- 
ing that he was demurrant and converſant at B. in ano- 
ther county, the plea was over-ruled ; for ſince the de- 
fendant denied not that he was rector of the church of D. 
he ſhall be deemed by law to be demurrant and conver- 
ſant there for the cure of ſouls, 2 Ju. 625. 
3. By the ſtatute of the articuli cleri, g Ed. 2. ſt. 1. c. 8. 
In the articles exhibited by the.clergy, one is as follows: 


4 


Velidente. 
Alſo barons of the king's exchequer, claiming by their privilege, 
that they ought to make anſiuer to no complainant —_— the. 
ſame place, de extend the ſame privilege unto clerks abiding 
there, called to orders or unto re „ and inhibit ordinaries 
that by no means or for any cauſe, ſo long_ as they be in the 
exchiquer, or in the king's ſervice, they ſhall not call them to 
f : Unto which it is anfwered, It pleaſeth our lord 
the king, that ſuch clerks as attend in his ſervice, if they 
fend, ſhall be correct by their ordinaries, like as other; but 
o long as they are occupied about the exchequer, they ſhall not 
be bound to keep reſidence in their churches : And this is added 
of new by the king's council; The king and his anceſtors, ſince 
time out of mind, have uſed that clerks which are employed in 
his ſervice, during fuch time as they are in ſervice, ſhall not be 
compelled to keep refidence at their benefices ; and ſuch things as 
be thought neceſſary for the king and commonwealth, ought not 
to be ſaid to be prejudicial to the liberty of the church. 


If they offend] This extendeth only to offences or 
crimes, whereof the eccleſiaſtical court hath cognizance, 
as hereſy, adultery, and the like; which the ordinary may 
correct; and not unto civil actions. 2 Inft. 624. 


Added of new by the king's council] By this is meant the 
parliament, or common council of the realm, as it is 
termed in original writs, and in other legal records, and 
ſo it is taken in other acts of parliament, and in the pre- 
amble of this act alſo, 2 ff. 624. 


That clerks which are employed in his ſervice] This is ge- 
neral, and not limited (as the former is) to the privilege 
of the exchequer ; but extendeth to any other ſervice for 
the king and commonwealth ;. as if he be employed as an 
ambaſſador. into any foreign nation, or the like ſervice of 


the king, which is for the publick, which ever muſt be 


preferred before the private. 2 /n/?. 624. 


Be ling and his anceſtors fince time out of mind have uſed] 
The clergy in this parliament inveighing vehemently 


againſt this anſwer, and that it tended to the breach of the 


eccleſiaſtical liberty, which was granted to them by magna 
Charta, and often confirmed by other acts of parliament, 
that the church of England fall be free; to this it was an- 
ſwered, that the words ſubſequent in the magna charta 
explained theſe words, and ſhall have all her whole rights 
and liberties inviolable ; ſo as the clergy cannot claim any 
right but jus ſuum, nor any liberty but [zbertates ſuas (as 
the words are): and the point here in queſtion, viz. to 
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Relidence, 
proceed againſt a clerk for non · reſidence, whilſt he was in 
the king's ſervice for the eommonwealth, was neither ju; 
ſuum, nor libertas ſua, but libertas regis. And therefore 
the parliament thought it fit to declare, that the king and 
his anceſtors had uſed this liberty or prerogative time out 
of mind: and where it was ſaid, that this tended to the 
prejudice of the 5 of the church, the parliament 
thereto anſwered (which is worthy, lord Coke ſays, to be 
written in letters of gold), Such things as he thought neceſſary 
for the king and commonwealth, ought not to be ſaid to be pre- 
Judicial to the liberty of the church. 2 Inſt. 624. 1 


By the 21 H. 8. c. 13. commonly called the ſtatute of 
non- reſidence: As well every ſpiritual perſon, now being pro- 
moted to any archdeaconry deaury or dignity in any monaſtery, 
or cathedral As other church conventual or a or 
being beneficed wit onage or Vicarage ; as all and 
Pe . perſon — —— which hereafter ſhall be pro- 
moted to any of the ſaid digmties or benefices, with any par ſo- 
nage or vicarage, ball be perſonally re and abiding m at 
and upon his ſaid dignity, prebend, or benefice, or at any one 
of them at the leaſt; and in caſe he ſhall not keed reſidence at 
one of them as aforeſaid, but abſent himſelf wilfully by the 
of one month together, or by the ſpace of two months to be at 


ſeveral times in any one year, and make his reſidence and abi- 


ding in any other places by ſuch time; he Hall forfeit for every 
fuch default 101, half to 45 ting, and to him . will 


ſue for the ſame in any of the king's courts by original writ of 


debt bill plaint or rag „ 2 in Fancy attion and ſuit the de- 
endant ſhall not wage hi nor Mein or protection 
lee ſ. 26. 5 aches 275 
| on or s ſhall procure at court 0 
Rome, 3 = fxg mak or di on to be —44 
ident at their ſaid dignities, prebends, or benefices, contrary to 
this act; every ſuch perſon, putting in execution any ſuch diſ- 
penſation or licence for himſelf, ſhall incur the penalty of 20 1 
for every time ſo doing, to be forfeited and recovered as afore- 
ſaid, and ſuch licence or diſpenſatiam ſhall be void. ſ. 27. 
Provided, that this act of non-re 
be prejudicial to any — ſtiritual perſon as ſhall chance is be 
in the king's ſervice the ſea, nor to any perſon going te 
any pilgrimage or holy place beyond the ſea, during the time that 
they ſhall ſo be in the king's ſervice, or in {he pilgrimage going and 
returning home ; nor to. any ſcholar or ſcholars being converſant 
and abiding for | ſludy, without fraud or covin, at any univer- 
fity within this realm or without; nar to any of the chaplains 
; 6 


7 


* 


Refidence:. - 


of the ling or queen," daily or quarterly attending and abiding 
in the lings or - queen's moſi honourable houſhold ; nor to am 
of the chaplains of the prince or princeſs, or any of the king's 
ar. queen's children, brethren, or ſiſters, attending daily in their 
honourable houſbolds, during ſo long as they ſhall attend in any 
of their houſholds ; nor to any chaplain of any archbiſhop or bi- 
ſhop, or of any ſpiritual or temporal lords of the parliament, 
daily attending abiding and remaining in any of their hanoura- 
ble houſholds ; nor to any chaplain of any dutcheſs, margqueſs, 
counteſs, —_— or baroneſs, attending daily and abiding 
in any of their honourable houſholds ; nor to any chaplain of the 
lord chancellor, or treaſurer of England, the king's chamber- 
lain, or fleward of his houſhold for the time being, the trea- 
ſurer and controller of the king's moft honourable houſhold for the 
time being, attending daily in any of their honourable houſholds ; 
nor to any chaplain of any of the knights ; honourable order 
of the garter, or of the thief juſtice of the king's bench, war- 
den of the ports, r nor to any chap- 
lain of the king's ſecretary, of the chapel, amner for the 
time being, daily attending and dwelling in any their houſbolds, 
during the time that they ſhall * by and dwell without fraud 
or covin, in any of the ſaid honourable houſbolds ; nor to the 
maſter of the rolls, or dean of the arches, nor to any chancellor 
or commiſſary of any archbiſhop or biſhop, nor to as many 0 
the twelve maſters of the chancery and twelve advocates of t 
arches as ſhall be ſpiritual men, during ſo long time as they 
ſhall eccupy their ſaid rooms and offices ; nor to any ſuch ſpi- 
ritual perſons as ſhall happen by injunctian of the lord chancel- 
hr, or the king's council, to be bound to any daily appearance 
and attendance to anſwer to the law, during the time of ſuch in- 
junction. (. 28. 

Provided alſo, that it ſhall be lawful to the king, to give licence 
to every of his own chaplains, for non-reſidence upon their be- 
nefices ; any thing in this act to the contrary notwith/tanding. 
J. 29. 

Provided alſo, that every dutcheſs, margueſs, counteſs, ba- 
roneſs, widows, which ſhall take any huſbands under the degree 

a baron, may take ſuch number of chaplains as they might 

done being widows ; and that every ſuch chaplain may 
have like liberty of non-reſidence, as they might have had 
f their ſaid ladies and miſtreſſes had kept themſelves widows, 
33. 


Promoted to any archdeacenry, deanry, or dignity] Arch- 
deaconries and deanries being mentioned firſt, the word 
dignity (according to the common rule of the interpreta- 
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Refſidenge. 
tion of ftatutes) ſhall not extend to higher degrees, as to 
archbiſhops or biſhops ; but „N 2 of the like 
or inferior nature to thoſe ſpecified. But if a biſhop be 
alſo an archdeacon, dean, or other inferior dignitary (not 
excepted by this ſtatute) by commendam; he is, as ſuch, 
puniſhable by this ſtatute for non-reſidence. Gib/., 886. 
Dignity] E. 41 Eliz. Broughton and Goo. Informa- 
tion upon the ſtatute for non-reſidence. defendant 


oleaded, that he was choſen goſ peller in the church of St 
Paul, London; and was reſident there by reaſon of that 


any: And it was thereupon demurred. It was argu- 
ed for the plaintiff, that this was not 2 dignity to ex- 


cuſe the defendant. The civilians divided ſpiritual func- 
tions into three degrees; 1. A function which hath juriſ- 
diction ; as biſhop, or dean. 2. A ſpiritual adminiſtra- 
tion with a cure; as parſon of a church. 3. They who 
have neither cure nor juriſdiction ; as prebendaries, chap- 
laing, and ſuch like. And they defined a dignity to be, 
an ecclefiaſtical adminiſtration, with juriſdiction or power 
conjoined ; and thereby they excluded the two laſt degrees 
from being any dignity : a multo fortiori, the common 
law doth fo; and for that purpoſe were cited divers caſes 
where it was ſhewn, that an archdeacon is not a name of 
dignity ; that a parſon is not a name of dignity ; a provoſt ; 
a preeentor ; a chaplain : and particularly, that if a vicar 
St Paul's hath a benefice with cure, he ought to be re- 
ſident upon it; and yet that this is a greater Ugnity than 
goſpeller. And of that opinion were * and Clinch 
the other juſtices being abſent) that it was not a dignity 
within this ſtatute. But they would adviſe upon hearin 
the defendant's counſel. And it was adjourned. But af. 
terwards the defendant compounded. Cro. Elia. 663. 


es, with any parſonage or vicarage] The ſenſe being 


Bene 
ſomewhat imperfect as theſe words ſtand, and the words 


differing in form of expreſſion from the foregoing part of 
the ſentence; there ſeemeth to have been a mi either 
in the record or in the tranſcript, and that the words 


ſhould ſtand thus, beneficed with any parſonage or vicarage. 


Shall be perſonally reſident] In the caſe of Sands and Pin- 
der, M. 44 2 here the parſon claimed a way from 


his houſe to a hamlet there named, and it was not alledg- 
ed in his plea in what vill the ſaid houſe was; it was ne- 
vertheleſs adjudged to be good, upon this reaſon, that the 
parſon ſhould be always intended to be reſident within his 
parſonage. Cro. Eliz. 898. * 
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Or at any one of theme at ihe ner] So that perſons who 


have à plurality of benefices with cure, or thoſe who have 
z benefice and dignity, or benefices and dignities, are not 
uniſhable for non-refidence by this ſtatute, if they be du- 
reſident upon any one dignity or beneſice. Gib/.- 886. 
By the ancient canon law, where a benefice was an- 
nexed to a dignity or prebend, the perſon was not obliged 
to reſidence upon the benefice, but at the ſuperior church, 
where his attendance was ſuppoſed to be more immediate- 
ly neceſſary. Gibſ. 887, 5 
But abſent himſelf wilfully] So that if he hath no parſo- 
nage houſe, or remove by advice of his phyſician for bet- 
ter air in order to the of his health, or be remov- 
ed and detained by impriſonment, or the like; he is not 
puniſhable within this ſtatute, which ſuppoſeth the abſence 
to be voluntary. Inſomuch that an information upon the 
ſtatute hath been adjudged inſufficient, for want of the 
word wilfully — inſerted, which the court agreed 
was of force, and muſt be in of neceſſity. Gibſ. 887. 
And make his reſidence and abiding in any other placet] Al- 
tho' by the ſtatute of the 13 Eliz. c. 20. where the words 
are ordinarily refident and ſerving the cure, a parſon may live 
in another pariſh, and yet the /zaſe ſhall not be void, in 
caſe he ſerve and attend his cure, at the proper ſeaſons ; 
yet by this ſtatute, where the words are; 'that he ſhall be 
abiding in at and upon, and not abiding in any ather place, 
it is not only non-refidence to dwell in another pariſh, 
in caſe the incumbent hath a parſonage houſe to dwell in, 


but it is alfo non-reſidence to dwell in another houſe.of the 


ſame pariſh, Becauſe the ſtatute was made, not only that 
the cure ſhould- be ſerved, and hoſpitality maintained; 
but alſo that the parſonage houſe ſhould be upholden, and 
preſerved in a condition fit for incumbents to live in, 
which cannot ordinarily.be ſappoſed, if the prefent incum- 
bent doth not inhabit it. And if the ſtatute ſhould” be 
otherwiſe conſtrued, many inconveniences would inſue. 
For parſons' would purchaſe other houſes within their pa- 
riſhes, and be always reſident upon them, and ſuffer their 
parſonage houſes to decay, and impoveriſh, their glebe, 
and ihrich their own poſſeſſions, in prejudice of their 
D | 
For theſe reaſons, tho” the incumbent in one caſe, de- 

miſing the parſonage houſe, reſeryed. a chamber to him- 
ſelf; and in another caſe, held the whole parſonage houſe 
in his own hands and occupation, and kept it in good re- 
* pair ; 
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Reſidence. 


pair; yet both theſe were affirmed to be non-reſidence 


within this ſtatute : becauſe it appeared, that the incum- 


bents were perſonally reſident in other houſes ; even tho, 
in the ſecond caſe, the houſe he refided in was within 
twenty yards of the rectory; and the firſt alſo was in the 
ſame town. Gib/,,887. 2 Brown. 54. 

He ſhall it for every default 101] This (Dr 
Gibſon 2 cle 12 _— Br 41K, 2 
may be uſed by any perſon or perſons whatſoever ; and 
doth not ſuperſede or affect the right that the ordinary 
bath, by the laws of the church, to puniſh non-reſidence 
by eccleſiaſtical cenſures : which (in caſe of obſtinacy on 
the part of the incumbent) may be carried (as was ſaid be- 
fore) to deprivation. Grbſ. 887. 

But this hath been denied by others, who contend, that 
the ſtatute ſuperſedeth the canon law in this particular, 
and is now the only rule and- meaſure of proceeding. 
Tbe reaſons which have been alledged on each fide, will 
fall in after the three next ſtatutes, which are ſupplemen- 
tary to, and illuftrate in ſome reſpects this ſtatute. 


ln any of the king's courts] That is, as is further expreſſ- 
ed, where there may be eſſoin, wager of law, and pro- 
tection ; and therefore not before the juſtices of aflize, or 
of oyer and terminer. Gibſ, 887. y 
So in the cafe of Garland and Burton, M. 12 G. 2. An 
information was brought at the aſſizes, againſt the defen- 


dant for non-reſidence upon this ſtatute ; by which the 


action is given to him that will ſue in any of the king's 
courts, by bill, plaint or information, in which no eſſoin 
is to be allowed. And upon demurrer the court held, 
that it would not lie at the aſſizes, but muſt be brought 
in the king's bench. For the 21 Fa. c. 17. never intend- 
ed to give a new juriſdiction to the aſſizes, in caſes where 

they had it not before. Str. 1103. LS 
Shall procure at the court of Rome, or elſewhere, any li- 
cence or diſpenſation to be non-reſident, contrary to this aft] In 
our eccleſiaſtical records, we find abundance of licences 
for non-refidence, granted by the ordinaries, on account 
of attendance upon biſhops, abbots, earls, barons, and 
the like; which licences were fo limited, as to continue 
in force for a year, or two, or three, or ſo long as they 
ſhould continue in their lord's ſervice, And the proviſoes 
in this act (Dr. Gibſon obſerves, according to the fore- 
going doctrine) being only exemptions from the penalties 
of it, the ſame canonical obligation (he ſays) reſts _ 
| . ole, 
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thoſe, as well as other incumbents, who deſire at any 
time to be non-reſident on ſuch occafions,. namely, to 
pray and obtain the licence of the biſhop, and. to return 
to reſidence when cited.and admoniſhed by him; or other- 
wiſe to be liable to eccleſiaſtical cenſures, in ſuch manner 
as they were before the making of this act. Gib/. 887. 


To any perſon going to any pilgrimage] It is thought fit 
here, and in the ſubſequent clauſes, to recite the excep- 


tions at large, that the whole taken together may be the 


better underſtood ; notwithſtanding that divers of theſe par- 
ticulars are now of no {ignification, as this (for inſtance) 
concerning pilgrimages, and thoſe in ſome of the follow- 
ing ſtatutes concerning the officers of the court of augmen- 
tations, the maſter of wards and liveries, and the like, 
which are now aboliſhed by a& of parliament. 


Nor any ſeholar being converſant and abiding for fludy, 
without fraud or covin, at any univerſity] Inſtances of ſuch 
licences in the eccleſiaſtical records are without number; 
but becauſe they were much abuſed, to the cloaking of 
idleneſs and diflolute living, under pretence of ſtudy, they 
were ſpecially regulated and limited by the ſtatute of the 
28 H. 8. c. 13. hereafter following. 


Nor to any chaplain of any archbiſhop or biſhop, or of any 


ſpiritual or temporal lords of the parliament] The ſervice of 


the biſhop is allowed by the canon law to be a ſufficient 
licence for non-reſidence: For the neceſſary care and bu- 
fineſs of a dioceſe do require, that the biſhop ſhould have 
the affiftance of one or more clergymen, And fince it is 
much eaſier to find a proper curate to ſerve a pariſh, than 
a proper perſon to adviſe and aſſiſt the biſhop in the gene- 
ul care of the dioceſe ;. the law conſiders the perſon who 
abides with the biſhop for theſe purpoſes, as more uſefully 
employed, than if he were confined to the care of one pa- 
riſh only. Biſhop Sherlock's charge in the year 17 59. page Q. 
And the ſtatute hath extended this exemption to other ca- 
ſes not expreſsly mentioned in the canon law; as to the 
chaplains of the nobility and great officers of the crown : 


tho? caſes of this kind had uſually been diſpenſed with be- 


fore the act; which diſpenſations were founded upon the 
general power reſerved to the biſhop by the canon law, to 


| diſpenſe where there appeared to him to be a juſt and rea- 


ſonable cauſe. And ſince the virtue and example of great 
and potent families will neceſſarily have a great influence 
upon the manners and religion of any country; it was 
thought reaſonable, to diſpenſe with the perſonal atten- 
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dance of ad intunbent in his ee whild he wes wn. 
played in performing the offices of his function in ſuch 
families. Ad. p. 95 10. 


Deut the time that they ſhall ſo abide and dull author, 


fraud or covin, in any of the ſaid honourable houſbolds] The ſta- 
tute the ſervice of the chaplain in the houſhold of 
his lord, as the only ground of the exemption; and it cannot 
be doubted (Dr Sherlock ſays), but that ſuch ſervice is 
only meant, as is proper and peculiar to the office of chap- 
lain. And therefore a mere retainer (he ſays) of a cler- 

to be chaplain to a nobleman, — he actually 
abides and dwells in the houſhold, is no title to the ex- 
emption of the ſtatute; and if one retained and titled 
Chaplain abides in the houſhold to do any other ſervice, 
and not the ſervice of a chaplain, it is not ſuch an abid- 
ing as the ſtatute intends, but is fraudulent and covinous. 
IA. p. 10, 11. . e 
It ſhall. be lawful to the king to groe licence to every of his 
own chaplains for non-reſidence] In the former part of the 
act it was expreſſed, that the ſeveral chaplains therein 
mentioned might be diſpenſed withal for their non-reſi- 
dence, during ſuch time only as they ſhould be and remain 
in the houſhold of thoſe who retained them : but this 
clauſe ſeemeth to contain one exception to that limitation, 
with regard to the chaplains of the king ; who may (as 
it ſeemeth) by this clauſe give licence to any of his own 
chaplains for non-reſidence generally, and not only du- 
ring the time of their attendance in the houſhold : And 
this proviſo ſeemeth only to be a ſaving of the king's 
right which he had before, as is ſet forth in the anſwer to 
one of the articuli cleri before mentioned, and in the com- 


ment thereupon. 


Shall. take any huſbands under the degree of a baron] If any 
of theſe retaineth chaplains, according to this ſtatute, and 
afterwards taketh to huſband one of the nobility (as it was 
in Addons caſe, where the baroneſs Mounteagle, after 
ſuch retainer, took to huſband the lord Compton); the 
retainer remaineth in force, notwithſtanding ſuch mar- 
riage, and the chaplains, ſo long as they tend upon her 
ſhall not be adjudged non-refidents within this act. 4 Co. 
117. > lt | | | 


By the 25 H. 8. c. 16. Whereas by the fatute of the 
21 H. 8. c. 13. it was ordained, that certain honourable 
perſons, 


=" v5 WW he Wy 


* 


ſons, as well ſpiritual as temporal, Mull have chaplains be- 
neficed with cure to ſerve them in their honourable bomſes, which 
ins ſhall not incur the danger of any penalty or forfeiture 
made or declared in the ſame parliament, for non-reſidence upon 
their ſaid benefices ; in which ad no proviſion was made for 
any of the king's judges of his high courts, communly called the 
king's bench and the common place, except only for tbe chief 
judge of the king's bench, nor for the chancellor. nor the chief ba» 
ron of the king's exchequer, nor for any other i r ſon 
being of the 1 moſt ck 
ed, that as well every judge of the ſaid high courts, and as 
chancellor and chief baron of the exchequer, the king's gener 


and may. retain and have in his houſe or attendant to. bis 

one chaplain having one benefice with cure of ſouls, which may 
be abſent from his ſaid benefice, and not reſident upon 
the ſame ; the ſaid flatute made in the ſaid ane and twen-. 


tieth year, or any other flatute, af, or ordinance to the con- 


trary notwithſtanding, 


By the 28 H. 8. c. 13. Whereas divers perſons, under co- 
lour of the proviſe in the act of the 21 H. 8. c. 13. which ex- 
empteth per ſons converſant in the univerſities for ſtudy, from the 
penalty of non-reſidance, contained in the ſaid att, de reſort to 
the untverſities, where under pretence of ſtudy they live diſſo- 
lutely, nothing profiting themſelves by ſtudy at all, but conſume 
the time in idleneſs and other paſtimes ; it is enacted, that all. 
perſons who ſhall be ta any benefice or benefices promoted as is 
aforeſaid, being above the age of forty years (the chancellar, 
vice- chancellor, commiſſary of the ſaid univerſities, wardens, 
deans, proveſis, preſidents, rectors, maſters, principals, and 
other head rulers of colleges, halls, and other _ or places 
corporate within the ſaid univerſities, doctors of the chair, rea- 


ders of divinity in the common ſchools of divinity in the ſaid 


unverſities, only excepted) ſhall be reſident and abiding at and 
upon one of their ſaid benefices, acccording to the intent and true 
meaning of the ſaid former att, upon ſuch pain and penalties 
as be contained in the ſaid 2 att, made and appointed for 
ſuch beneficed perſons for their non-reſidence ; and that none of. 
775 bene ſiced perſons, being above the age 2 except 
before except, ſhall be excuſed of their non-reſidence pn 
the ſaid benefices, for that they be ſtudents or refiants within the 
faid univerſities ; any previſe, or any other clauſe or ſentence 
contained in the ſaid former act of non-reſidence, or any other 
thing to the contrary in any wiſe notwithſtanding. 


I And 


rable council : It is — 5. 


attarney and general ſolicitor, for the time that Hall be, ſhall | 
ſon, 
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further, that all and ſingular, ch\ beneficed 
1492 under tbe age — — amd abiding * — 


the ſaid univerſities, ball not enjoy the 2 and idier 


of non-reſidence, contained in the of the ſaid former 
aft, _ unleſs he or they be pr * 24 pol way oy 
ba r t ; houſes, as in wy open _u 
ar in their er per ſom keep - ſophaſms, 
diſputations, and other n and be 
and reſpondent in the ſame, acc to the ardinance and fla- 
tutes of the ſaid univerſities; any thing : contained in the faid 
, r — Mobig 

ovided always, that nething in this acf ſhall extend to any 
gage oe ſal he reader of any publick or common lecture in 
divinity, law civil, phyſich, lilo, humanity,” or amy of 
the liberal ſciences, ar publick or common interpreter ar teacher 
of the hebrew »' chaldee, or. greek ; nor to any -perſons 
above the age of pen, who ſhall reſert te any of roo 
æniuerſſties to proceed-dottors tn divinity, law reivil, or 
for the time of their ſaid proceedings, and executing of 222 
mans, diſputatiams, or lectures, which they. be bound by the 
Any un U _ _ a fd ders 


14 117 


By the 33 Hl. 8. c. 28. Whereas by tea ofthe a1 i, . 
8, 22 13. it was ordained, that certain honourable per ſent, and 

L ee officers, as well, ſpiritual as 

al, ſhould and might have chaplains benaficed. with cure, 

to ſerve ond attend upon them in their houſes, tohich chaplains 

Hall not incur the danger of any penalty or forfeiture made or 

ed in the ſaid at for — of their ſaid bene- 

ces; in which act no, proviſion is made. for. any of re 
officers of the king's courts of the, dutchy f Lancaſter, the 

courts. 9 augmentations of the revenues of the crown, the firſt 

fruits and tenths, the {maſter of his — 's wards and liveries, 

the general ſurveyors of his lands, and other bis majeſly's courts ; 

It is therefore enafted, that the chancellor. of the ſaid court of 


' the dutchy of Lancaſter, the chancellor of the ys " augmen- 


tations, the chancellor of the court of of fun 3 the 
maſter of his majefly's wards and liveriet, and every ef the 
king's general ſurveyors of his lands, the treaſurer of # his cham- 
ber, and the groom of the ſtale, and every of them, ſhall and 
may retain in bis houſe, or attendant unto bis per * one chap- 
lain having one benefice with cure of ſouls which may be ab- 
ſent from the ſaid ,benefice, and | non-reſident upon, the 
hes 1 4 e year 2 

mae 
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njeſhꝰs reign, or any" other ſtatute; act, or ordinance to the 

totrary notwithſtanding. =__ 
© "Provided always, that every of the ſaid chaplains ſo being 
$meficed as aforeſaid, and dwelling with any the officers afare- 
named,” ſhall repair twice a year at the leaſt to his ſaid benefice 
and cure, and there abide for eight days at every ſuch time at 
the lea, to vifit and inſtruct his ſaid cure; on pain of 40 ſh. 
for every — failing, half to the king, and half to him that 
will fue for the ſame” in any of the king's courts of record, in 
tubich ſuit no effoin protection or wager of law ſhall be allowed. 

And here the queſtion comes to be reconſidered, How 
far theſe ſtatutes, taken together, do ſuperſede the canon 
law, ſo as to take away the power which the ordinary 
had before, of injoining reſidence to the clergy of his dio- 
ceſe. It ſeems to be clear, that before theſe ſtatutes, the 
biſhops of this realm had and exerciſed a power of callin 

their clergy to reſidence ; but more frequently, they did 
not exert this power, which ſo far forth was to the clergy 
a virtual. diſpenſation for non-reſidence. But this not 
exerting of their power was in them not always voluntary; 
For they were under the controlling influence of the pope, 
who granted diſpenſations of non- reſidence to as many as 
would purchaſe them, and diſpoſed of abundance of eccle- 
ſiaſtical preferments to foreigners who never reſided here 
at all. The king alſo, as appears, had a power to re- 
quire the ſervice of clergymen ; and conſequently in ſuch 
caſe to diſpenſe with them for non-refidence upon their 
benefices. This power of the king is reſerved to him by 
the aforeſaid act of the 21 H. 8. c. 13. But it is the 
power of diſpenſation in the two former caſes which is in- 
tended to be taken away, namely, by the biſhop, and by 
the pope; and by the ſaid act reſidence is injoined to the 
clergy under the penalty therein mentioned, notwithſtand- 
ing any diſpenſation to the contrary from the court of 
Rome or elſewhere ; with a proviſo nevertheleſs, that the 
ſaid act ſhall not extend nor be prejudicial to the chaplains 
and others therein ſpecially excepted. It is argued, that 
this act being made to rectify what had been inſufficient 
or ineffectual in the canon law, and infliting a temporal 
penalty to inforce the obligation of reſidence, the parlia- 
ment intended that the ſaid a&t ſhould be from thence- 


forth, if not the ſole, yet the principal rule of proceeding 


in this particular; and conſequently, that the perſons 
excepted in the act need no other exemption than what is 
given to them by the act for their non- reſidence. Unta 
this it is anſwered, that the intention of the act was not 
Vo III. U . 


tao 


to take away . 
reſidence, but the contrary ; namely, it was to take away 
that power which the billy or pope exerciſed of grant- 
ing diſpenſations for non reſidence ; that is to ſay, the 
act left to them that power which was beneficial, and on- 
took from them that which tended to the detriment of 
e church; and conſequently, that the biſbop may. in- 
in reſidence to the clergy as he might before, only he 
may notdiſpenſe with them as he did before for non-reſi- 
dence, And indeed, from any thing mw 
the face of the act, the contrary < 
bear ſomewhat hard againſt the rule which —— 
been adhered to in the conſtruction of acts of par 
that an act of parliament in the affirmative dach not mon 
away the eccleſiaſtical juriſdiction, and that the ſame ſhall 
pot be taken away in any act of parliament ee 
words, It is therefore further urged, ree ſub- 
ſequent acts do explain this act, and ry ers the expreſs words 
thereof do eftabliſh the aforegoing interpretation. In the 
Firſt of the three it is ſaid, 2 OO men- 


tioned may retain one cha — —＋ . hi; 
mT pi frog 25.8 ſame ; in in the — 
that — forty —— reſiding in the 


univerſities ſhall not he excuſed of / — „ and 
that perſons under forty years of age fool not enjoy 
9 — of non-refidence — oy in the proviſo of the ſaid 
former” ads, "unleſs they perform the common exerci 
there, and the like, which implies, that if they do this, 
they ſhall enjoy ſuch privilege: and in the third, it is ſaid, 
fan the perſons therein mentioned may — one chap- 
in which be abſent bis ces, non-reſadent 
thou the bes 0 — ee ae 1 of 
jamient intended a greater to the chaplains of the 
inferior officers mentioned — laſt act, than * 
chaplains of the royal family and principal 2 — 
tioned in the firſt act. Unto this the moſt an- 
ſwer ſeemeth to be, that it is not expreſſed — i in 
any of the ſaid three acts, that the chaplains or others 
therein mentioned. ſhall enjoy the rivilege of non · reſi· 
S ebces,. and nat re- 
ſident upon the ſame; but only this, that they may be 
abſent or non-reſident as ef the ſaid ſlatute — in 
a ſaid twenty firſt year, or any ef other ſtatute or pens to 
the contrary notwithſtanding. that they are on ly 
— thereby from the reſtraints introduced by the 
jars but in other reſpects n as they were ee 
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| Bo preached, and beggin 


— ee ee ebe. r 
every e no cation. 
4. Peccham. Me do decree, that tht retire who do not 
perſanal reſidence in their churches, and who have no Vicars, 
exbihit the grace -gf hoſpitality. by their flewards according vents. 
to the ability of: the chore.» fo thet af dog the extreme nece 
of. the poor , pariſhioners be relieved ; 
and in thetr paſſage-preach the word 0 LF 
any ſuſtenance, Ix the churches be 15 ee of 
preachers through the wielence of want workman is 


m_— bis meat, and no man it gde nen. 
own coft. Nein ff iy 

"Who do not male perſonal reſidence] That is altho? they 
be licenſed to non-reſidence by their biſhops or others to 
whom it appertaineth. For if they be non-reſident with- 


receive Nec 


out Ticente, they are not only bound to the obſervance of 


this conſtitution, but otherwiſe may = proceeded — 
decording to law. Lind. 132. 


- And who — vicars] This i intimates, that they who 


reſidence : And this may be well admitted, where the 
pariſh church is annexed to a prebend or dignity ; for 
then the principal is excuſed by the vicar from perſonal 
reſidence ; and the reaſon is, becauſe he is bound to re- 
fide in his greater benefice, But this reaſon (faith Lind- 
wood) doth not hold, where in a. church there is a rector 
and vicar, which church doth not depend on any other 
church z wherefore he who hath ſuch church is not ex- 
cuſed from reſidence, by the vicar which he hath there: 
Nor doth it make this, if it be alledged, that ſuch 
rector hath not the cure of ſouls, but the vicar; for ha- 
bitually, and in propriety, the cure of ſouls is in the 
principal rector; and in e vicar only, as to the * 
and effect thereof. Lind. 132. 


I bo come there, and in their paſſage preach the word f 


god) This conftitution was made by Peccham, in favour 


of his own brethren the friars, who travelled under the 
pretence of preaching. Lindwood here bears hard upon 
N for ſauntering up and down in the pariſhes where 
the people's alms after they 
cient at the parſonage houſe, 


received what was fi 


Tobnf. Pecch. Lindw. 133. 


Preach the word of god] That is, if they be licenſed and 
n ſent to — 88 133· 


they who come there, 


have-vioars-.in their benefices, are excuſed from OY. 


5. By 
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2092 Belidende. : 

Le nen- F. By the 13 Eliz. c. 20. That the livings appointed for 

reſidents s—=peelefraſticnl miiiflers may not by corrupt and indirett dealings be 
transferred to other 225 it is mated, that no leaſe to he made 
of any benefice or ecclefiaflical promotion with cure, or any part 
thereof, and not being impropriated, all endure any longer 
than while the leſſor ſhall be ordinarily reſident, and ſerving the 
cure of ſuch benefice,' without abſence above fourſcore days in 
any one year ; but every ſuch leaſe, immediately upon ſuch ab- 
ſence, ſhall teaſe and be void; and the incumbent ſo offending 

47160 tbe ſam? loſe one year s profit of his ſaid benefice, to 

2 a 


1buted ly the ordinary among the poor of the pariſh : And 
chargings of ſuch benefices with cure with any penſion, or 
with any profit aut of the ſame to be yielded or taken, other than 
rants reſerved upon leaſes, Pall be void. ſ. 1. 
\" Provided, that every parſon by the laws of this realm allow- 
ed to haus two benefices, may demiſe the one of them upon which 
he ſhall not then be moſt ordinarily reſident, to his curate only 
that ſhall ſerve the cure for him : but ſuch leaſe ſhall endure no 
langer than during ſuch curate's reſidence without abſence above 
N. in any one — E. er eee 
H. 1725. Mills and Etheridge. Bill by the leſſee of 
Matthew Hawes, clerk, ſetting forth his leaſe dated Feb. 
4. 1723, for the tithes for 1724 and 1725 in the pariſh 
of Simpſon in the county of Buckingham. The defen- 
"dant' pleaded, that it appears by the plaintiff's bill, that 
\þis leaſe was dated Feb. 4. 1723; then pleads the ſtatute 
of the 13 Eliz. c. 20. and avers, that Matthew Hawes 
the leſſor was abſent from his benefice eighty days and 
more in one year ſince the leaſe, and before the filing of 
the bill; that the church of Simpſon is not impropriate ; 
and that it is a benefice or eccleſiaſtical promotion with 
cure; and therefore by ſuch non- reſidence, and by virtue 
df the ſaid act, that the leaſe was void. And the plea 
"was allowed : and it was determined, that there is no 
neceſſity to aver that the abſence was voluntary (for if it 
Was otherwiſe, it lay upon the plaintiff to ſhew it); or 
to aver, that the abſence was eighty days together. Bunb. 
9e. 5 W 
he ſame plea came on E. 1726, in the caſe of Quilter 
and Lowndes, and allowed by the whole court. nb, 
211. a ; Nos! 
But, query, ſays the reporter, if this is a good plea if 
the rector and leſſee join; for by non-refidence - before 
. "ſentence he only forfeits his leaſe and rent, not his tithes. 
Actinſin and Prodgers v. Peafley. Bunb. 211. 3 
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on their biſhopricks; but altho? an archbiſhop or biſhop 
be not tied to be reſident upon his bilbepeick by the ſta- 
tute; yet they are thereto obliged by the eccleſiaſtical 
law, and may be compelled to keep reſidence by eccleſia- 
ſtical cenſures. Fag. r. 37. 

Thus, by a conſtitution of archbiſhop Langton: B. 
hops ſhall be careful to rg/ide in their cathedrals, on 'ſome 
Ga the greater feaſts, and at leaſt in ſome part of 
, , they ſhall ſee to Ni welfere of ther ſouls 

md. 130. 

And 7 a conſtitution of Otho : What is incumbent ups 
by the venerable fathers the archbiſhops and biſheps by their. of- 
fas to be done, their name of dignity, which is . bi- 
Mop (epiſcopus) or ſuperintendant, evidently erpreſſetb. 
it properly concerns them (according to the gaſpel — In) 
to watch over their flock by night. And ſince they ought to be 
a pattern by which they who are ſuljact to them ought to re- 
form" themſeluts, tobich cannot be done unleſs they. ſhew them 
@n'txample ; wit exhort them in the lord, and admoniſh them, 
that refeding at * cathedral churches, y Of 2 pre- 
per. maſſes on t incipal feaft days, and in Lent, and in 
WF And ws Bal 4 ts their droceſer at proper 
deans correcl ing and reforming the churches, conſecrating, 
and. ſowing the word of life in tht lord's field. For 
thetter per formance of all which, tb Hall twict in the 
wear, to wit, in Advent and in Lent, cauſe to be read unto 
a7 the profeſſion which they. made at their ann 

than 55. 

And by a conſtitution of Othobon : Abo biſhops hw 
themſelves bound as well by divine as eccleſiaftical precepts to 

er ſonal reſidence. with the flock £4 god committed to them; yet 
becguſe: there are ſome. who do nat ſeem to attend here- 
unto, therefore we purſuing the monition ＋ Otho the legate, 
de earneſtly exhart them. in the lord, and admoniſb them in vir- 
tue of their holy obedience, and under atteſtation of the divine 
Judgments, that. out, of care ts their. flock, and for the ſolace 


7 the churches efpouſed to them, they be duly preſent, eſpecially 
on folemn days, in Lint and in Advent ; 25 their abſence 


hn fuch dos Pal be required for juft cane by ther ſuperiors 
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not puniſh+ Rede e 
able by the ſtatute of the 21 H. 8. for non · reſidence up- biſhops, 


77 Can., 42. Every dean, maſter, or warden, or chief g- ot Gear 


cathedral er collegiate church, ſhall be reſidemt in 
the ſame four ſcore and ten days conjunctim or Hriſimſrer- 


I), year. atthe leaſt, and then " — there in — 


U 3 


Of prebendaries 8, Can. 


and canons, 


me word of god, and heeying good hoſpitality ; except be ſhall 
7 — 


N Guan 
BMelldente. 


be otherwiſe let with werghty 2 te be 
by — biſhop of the dioceſe, or in any other lawful fort diſpenſed 


"To be approved by the biſhop} By the ancient canon law, 
perſonal attendance on the biſhop, or ſtudy in the uni- 
verſity, was a juſt cauſe of non-refidence ; and as ſuch, 
notwithſtanding the non- reſidence, intitled them to all 
profits, except quotidians. Gibſ, 172. | 
No prebendaries nar canons in cathedral or 
collegiate churches, having one or more benefices with cure (and 
nat being re aries in the ſame cathedral or collegiate churches) 
Hall, * colour of their ſaid prebends, abſent themſelves 
from their benefices with cure above the ſpace of one month in 
the year, unleſs it be for ſame urgent cauſe, and certain time 
to be allowed by the biſhop of the dioceſe. And ſuch of the ſaid 
.canons and prebendaries, as by the ordinances of the cathedral 
er collegiate churches de fland bound to be reſident in the ſame, 
Hall ſa among themſelves ſort and proportion the times of the 
year, concerning reſidence to be kept in the ſaid churches, as 
that ſome of them always ſhall be perſonally reſident there ; and 
all thoſe who be, or be reſidentiaries in any cathedral or 
collegiate church, fball, after the days of their g/idency ap- 
painted by their local flatutes or cuſtom expired, preſently re- 
. pair to their benefices, or fome one of them, or to ſome other 
. charge where the law requireth their preſence, there to diſcharge 
their duties according to the laws in that caſe provided, And 


the biſhop of the dicceſe ſhall ſee the fame to be duly performed 


and put in execution. 


* 


od that beſides the general laws directing the reſi- 


.dence of other clergymen, theſe dignitaries have another 


law peculiar to themſelves, namely, the local ſtatutes of 


their reſpective foundations, the validity of which local 
ſtatutes this canon ſuppoſeth and affirmeth. And with 


. reſpect to the new foundations in particular, the act of 
4 E of the 6 An. c. 21, enacteth, that their local 


tutes ſhall be in force, ſo far as they are not con 


to the conſtitution of the church of England, ot the laws 


of the land. This canon is undoubtedly à part of tlie 


_ conſtitution of the church: So that if the canon intet- 


fereth in any reſpect with the ſaid local ſtatutes, the ca- 


non is to be preferred, and the local ſtatutes to be in force 
only fo far forth as they are modified and regulated by 
the canon. | | 


9. There 
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by the eccleſiaſtical or temporal laws of , this kingdom, vicari. 
between the caſe of a rector and of a vicar concerning 
reſidence; except only that the vicar is ſworn to reſide 
(with à proviſo, unleſs he ſhall be otherwiſe diſpenſed 
withal by his dioceſan), and the rector is not ſworn. And 
the — of this difference was this : In the council of 
Latetan held under Alexander the third, and in another 
Lateran council held under Innocent the third; there 
were very ſtriẽt canons made againſt pluralities ; 'by the 
firſt of theſe councils, pluralities are reſtrained, and every 
perſon admitted ad ecclefigm, vel eccleſiafticum miniſterium, 
is bound to reſide there, and perſonally ſerve the cure; 
by the ſecond of theſe councils, if any perſon, bavin 
one benefice with cure of ſouls, accepts of a ſecond, 
his firſt is declared void ipſo jure. Theſe canons were 
9 in England, and are ſtill part of our eccleſiaſti- 
cal law. 

At the firſt appearance of theſe canons, there was no 


doubt made but they obliged all refors; for they, accord- 


ing to the language of the law, had churches in title, and 
had beneficium ecclefiaſticum ; and of ſuch the canons ſpoke, 
But wicars did not then look upon themſelves to be bound 
by theſe canons, — they, as the gloſs upon the decretals 
ſpeaks, had not ccc quoad bes and the text of 
— low deſcribes. them not as having benefices, but as 
bound perſanis et ecclefris deſervire, that is, as aſſiſtant to 
the rector in his church. 

Upon this notion a practice was founded, and prevail - 
ed in England, which cluded the canons made againſt 
pluralities. A man beneficed in one church could not 
accept another, without avoiding the firſt ; but a man 
paſſeſſed of a denefice could accept a vicarage under the 
rector in another church, for that was no benefice in law, 
and therefore not within the letter of the canon, which 
forbids any man holding two beneſices. 

The way then of taking a ſecond living in fraud of the 
canon was this: A friend was preſented, who took the 
inſtitution, and had the church quoad titulum ; as ſoon as 
he was poſſeſſed, he conſtituted the perſon vicar for whofe 


| benefit he took the living, and by conſent of, the dio- 


eeſan allotted the whole profit of the living for the vicar's 
portion, except a ſmall matter reſerved to himſelf. 

This vicar went and reſided upon his firit living, for 
the canon reached him Where he had the benefice ; but 
having no benefice where he had only FRI: he 

Us thought 


;pear to be. 7 any difference, 'either — 


Refidenee. 
thought himſelf ſecure againſt the ſaid canons requiring 
reſidence. is | 
This piece of management gave occaſion to ſeveral 
papal decrees, and to the following conſtitution of 
archbiſhop Langton; viz. No ordinary ſhall admit any 
2 a” vicarage, ' who will not perſonally. officiate there, 

ind, 64. 7 | 

And to another conſtitution of the ſame archbiſhop, 
by which. it is injoined, that vicars who will. be non-reſi- 
dent ſhall be deprived. Lind. 131. 2 
But the abuſe ſtill continued, and therefore Otho, in 
his legatine conſtitutions, applied a ſtronger remedy, or- 
daining, that none . ſhall be admitted to a vicarage, but whe 
renouncing all other benefices (if he hath any) with cure of ſouls, 
Hall ſiuear that he will make reſidence there, and fhall conſtantly 
fo reſide : otherwiſe his inſtitution ſball be null, and the vica- 
rage ſhall be given to another. Athon 24. | 

And it is upon the authority of this conſtitution th 
the oath of reſidence is adminiſtred to vicars to this day. 
And this obligation of vicars to reſidence was further in- 


forced by a conſtitution of Othobon, as followeth ; /f 


any ſhall detain a vicarage contrary to the aforeſaid conflitution 
4 Otho, he ſhall not appropriate to himſelf tbe profit thereof, 
ut ſhall reflore the ſame ; one moiety whereof ball be applied 
to the uſe of that church, and the other maiety | ſhall be diſiri- 
buted half to the poor of the pariſh and to the archdeacon. 


And the archdeacon ſhall make diligent inquiry every year, and 


cauſe this conſtitution to be ſtriftly obſerved. And if be hall 
find that any one detaineth a vicarage contrary to the premiſſes, 
he ſhall forthwith notify to the ordinary that ſuch vicarage ts 
vacant, who ſhall do what to him belongeth in the premiſſes ; 
and if the ordinary ſhall delay to inſtitute another into ſuch vi- 
carage, he fhall be ſuſpended from collation inflitution or pre- 
ſentation to any benefices until he ſhall comply. And if any 
one ſhall ftrive to detain a vicarage contrary to the premiſſes, 
aud perſiſt in his obftinacy for a month; he ſhall, befides the 
penalties aforeſaid, be ipſo facto deprived of bis other benefices 
(if be have any) ; and ſhall. be. diſabled For ever to hold ſuch 
vicarage which he hath ſo vexatiouſly detained, and from ob- 
taining any other benefice "a three years, And if the arch- 
e 


deacon ſhall be remiſs in the premiſſes, he ſhall be 2 1 


the ſhare of the aforeſaid penalty aſſigned to him, and be 
pended from the entrance of the church, until be ſhall perform 
his duty. Athon 95. | | 
So that, upon the whole, the doubt was not, whether 
rectors were obliged to reſidence ; the only queſtion was, 
. | 3 whether 


- 


rr 
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a 10. Can. 47. Every beneficed man licenſed by the lutot Ot curates, 
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Gbethet vicar were altb obliged an to infotes the fen. 


dence of vicars, in like manner as of rectors, the afore 
ſaid 'conſtitutions were ordained, ä Sberl. ibid. page 20, 
d 4 4344 + your” ; 


V4 , { 
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this realm, upon urgent octafions"of other ce, not te 1 

fide upon his benefice, ſhall 25 's ik ſupple 2 
curate that is a ' ſufficient and licenſed preacher,” if thi "worth 
of the benefice will bear it. But whoſorver hath two "benefices, 
ſhall maintain a preacher licenſed" in the beniefice' wwhert” he 
doth not reſide, except he preach ' himſelf at bath of them 


uſually. f 1 
And by the laſt article of archbiſhop Wake's directions 


(which are inſerted at large under the title Ordination), 


it is required, that the biſhop ſhall take care, as much as 


poſſible, that whoſoever is admitted to ſerve any cure, do 
reſide in the pariſh where he is to ſerve; eſpecially in 
livings that are able to ſupport a reſident curate : and 


where that cannot be done, that they do at leaſt reſide fo 


near to the place, that they may conveniently perform all 


their duties both in the church and pariſh: 
11. By the faculty of diſpenſation, a pluraliſt is re- Of pluraliftag 


quired; in that benefice from which he ſhall happen to 
be moſt abſent, to preach thirteen ſermons every year; 


and to exerciſe hoſpitality for two months yearly, and 


for that time, according to the fruits and profits thereof, 


as much as in him lieth, to ſupport and relieve the in- 


habitants of that pariſh eſpecially the poor and needy. 


12. By the 1 Vc. 26. If any perſon preſented or no- of yerfons pre» 


; : i : : | ſented by the 
minated by either of the univerſities to a popiſh benefice — 


with cure, ſhall be abſent from the ſame above the ſpace of 


fixty days in any one year; in ſuch caſe, the ſaid benefice 


ſhall become void. 


1 


* ” 


' Reſignation, 


; * general bonds of reſignation, ſee the title 


Simony. | 


1. A reſignation is, where a parſon, vicar, or other Re6gnation, 
beneficed clergyman voluntarily gives up and ſurrenders what. 


his charge and preferment to thoſe from whom he re- 
-ceived the ſame. Deg. p. 1. c. 14. 
| 2. That 


To whom to be 
made, 


the | 
a 


or other perſon who either by patent 
ilege or preſcription hath the power 


- 


Th ers on the contrary. have held, 
gnation of a prebend ought to be made only 
to the ordinary of the dioceſe, and not to the king as ſu- 
preme ordinary ; becauſe. the king is not bound to give 
tice to the patron (as the ordinary is) of the reſigna- 
tion ; nor can the king make a collation by himſelf with- 
out preſenting to the biſhop, notwithſtanding his ſupre- 
macy. 2 Reis Abr. 358. Watf.c.4  _ 
And ion can only be made to a ſuperior : This 
is a maxim in the tem = law, and is applied by lord 
Coke to the ec ical law, when he ſays, that there- 


Fare a biſhop cannot reſign to the dean- and chapter, but 


it muſt be to the metropolitan, from whom, he received 
confirmation. and conſecration. Gibſ. 822, Dy, 

And it muſt be made to the next immediate ſuperior, 
and not to the mediate; as of a church preſentative 
* us on, and not to the metropolitan, 2 Roll 

* . N 1 Welle 1 RP 

. — are not tefignable to the ordinary; but 
to the patron, who hath power to admit. Gibſ, 822, 

And if there: be two patrons of a donative, and the 
incumbent reſign to one of them, it is good for the whole. 
Deg. p. 1. c. 14. 


Whether it muſt 3. Regularly, reſignation muſt be made in perſon, and 
be made in per- not by proxy. There is indeed a writ in the regiſter, 
fon, 


intitle, /itzra procuratoria ad reſignandum, by which the 
perſon conſtituted proctor was enabled to do all things 
neceſlary to be dane in order to an exchange; and of 
theſe things, reſignation was one. And Lindwood ſup- 


| "as that any reſignation may be made by proctor. 


ut in practice, there is no way (as it ſeemeth) of re- 
ſigning, but either to do it by perſonal appearance before 
the ordinary, or at leaſt to do it elſewhere before a publick 


' notary, by an inſtrument directed immediately to the ordi - 


preſented to the ordinary, by ſuch proper hand as may 


naty, and atteſted by the ſaid notary; in order to be 


* 


ene e . > T 


d 
9 
E 
8 
f 


needy 


| 8 

| Refighation. 
iy his acceptance. In which caſe „ 4 
ing the inſtrument to the ordinary —＋— not — 
procuratorio, as proctors do; but only —Y 
nation of the perſon already Seu 0 522 
p. I. c. 14. Watf. c. 4, 
4. A collateral condition "ayer nge be . to —— 
reſignation; no more thay = 0 ce] e cond _ __,-—» wha 
condition, or à jud Why conditions" 


which are judicial * 
For the words of reſig nation | Mabe: $ been, pure, 
ſhonte, abſolute tt Kaner; to exelude all indirect bar- 


gains, not only for money, but or other conſiderations. 
And therefore in Gayton's caſe, E. 24 Flix. where the re- 
ſignation was, to the uſe of two — 

and further limited with this condition, chat if one of 


the two was not admitted to the benefice reſigned, with - 


in fix months, the reſignation ſhould be void and of none 
effect; ſuch reſignation, by reaſon of the condition, was 
declared to be abſolutely void. Goa. 277. Gibſe 821, 
1 Still. 334. 

. the ion is date for the ſake- of 
exchange only, there it admits of this condition, viz. 
if the exchange ſhall take full effect, and not otherwiſe ; 
as appears by the form of reſignation which is in the 1 re- 
giſter. Gibſ. 821. , 

By a conſtitution of Othobon : Whereas ſometimes a man 
e bis benefices that he may obtain 4 wvatant ſee ; and 
bargaineth with the collator, that if he be not elected to the 
biſhoprick, he ſhall have bis benefices again; we do decree, 
ts him, but ſhall be conferred 
—— lawfully void. And if they be reflored to = 

ſame ſhall be of 9 and he who ſhall ſo reflore bim 
— 4 they have 2 reſigned into his hands, er all inſtitute 

into them again, if he is a biſhop be ſhall be fuf- * 

Tee F his dalmatic and paontificals, and if he 
is an inferior he ſhall be ſufpended frem his office, un- 
tal he } think fi to revoke the ſame. Athon 134. 

5. No reſignation can be valid, till accepted by the Muft be acceyt- 
proper ordinary : That is, no perſon appointed to a cr ws ng proper 
of ſouls, can quit that cure, or diſcharge himſelf of it, " 


| but upon good motives, to be approved by the ſuperior 


who committed it to him ; for it may be, he would quit 
it for money, or to live idly, or the like. And this is 


the law temporal, as well as ſpiritual ; as appears by 


that plain reſolution which hath been given, that all 
preſentations made to benefices reſigned, before ſuch ac- 
I ceptance, 


460 


de 240 8 £ 
Meinten. 

ceptance, are void. And there is no pretence td ſay 
that the ordinary is obliged to accept; ſince the law 
hath appointed no known remedy, if be will not ac- 
cept, any more than if he will not ordain. Gibſ. 822. 
1 Still. 334. | Mad ET 

Lind wood makes a diſtinction in this caſe, between a 


cure of. ſouls, and a fine-cure, The reſignation of a 


og Spoons, he thinks, is good immediately, without the 


uperior's conſent ; becauſe none. but he that reſigneth 
hath intereſt in that caſe: but where there is a cure of 
ſouls it is otherwiſe, becauſe not he only hath intereſt, 
but others alſo unto whom he is bound to, preach. the 
word of god; wherefore in this caſe it is neceſſary, that 
there be the ratification of the biſhop, or of ſuch other 
perſon as hath power by right or cuſtom to admit ſuch 
reſignation. G1. 823. | 8 
Thus in the caſe of the marchioneſs of Rackingham. and 
Grifith, Mar. 22. 1755. Dr. Griffith being poſſeſſed of 
the two rectories of Leythley and Thurnſco, in order 
that he might be capacitated to accept another living 
which became vacant, to wit, the rectory of Handſworth, 
executed an «inſtrument of reſignation of the rectory of 
Leythley aforeſaid, before a notary publick, which was 
tendred to and left with the archbiſhop of Vork, the or- 
dinary of the place within which Leythley is ſituate. It 
Was objected, that here doth not appear to have been 
any acceptance of the reſignation by the archbiſhop, and 
that without his acceptance the ſaid rectory of Leythl 
could not become void. And it was held by the lord 
chancellor clearly, that the ordinaty's acceptance of the 
reſignation is abſolutely neceſſary to make an avoidance : 
But whether in this caſe there was a reſignation 
and acceptance thereof, he reſerved for further conſidera- 
tion; and in the mean time recommended it to the arch- 
biſhop to produce the reſignation in court... —Af- 
terwards, on the 17th of April 1755, the cauſe came on 
again to be heard, and the reſignation was then pro- 
duced ; but the counſel for the executors of the late mar- 
quis declaring that they did not intend to make any fur- 
ther oppoſition; the lord chancellor gave no opinion upon 
the * — or the effect of it; but in the courſe of 
the former argument, he held, that the acceptance of a 
reſignation by the ordinary is neceſſary to make it effec- 
tual, and that it is in the power of the ordinary to ac- 
cept or refuſe a reſignation,” 17 (109 of ONO 
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And in the caſe of He/tet and Grey, H. 28 G. 2. where 


a general bond of reſignation. was put in ſuit, and the 


defendant pleaded that he offered to reſign but the ordi- 
nary would not accept the reſignation = court of king's 
bench were unanimouſly of opinion, that the ordinary 
is a judicial officer, and is intrufted with a judicial power 
to accept or refuſe a reſignation as he thinks proper: And 
judgment was given for the plaintiff, 

- 6. After acceptance of the reſignation, lapſe ſhall not 
run but from the time of notice given: It is true, the 


— what time 


apſe after refig- 
nation ſhall in- 


church is void immediately upon acceptance, and the pa- cur. 


tron may preſent if. he pleaſe ; but as to lapſe, the gene- 


ral rule that is here laid down, is the unanimous doc- 


trine of all the books. , Infomuch that if the biſhop who 
accepted the reſignation, dies before notice given, the 
fix months ſhall not commence till notice is given, by 
the guardian of the ſpiritualties, or by the ſucceeding 
biſhop'; with whom the act of reſignation is preſumed 
to remain. Gibſ. 823. 

7. By the 31 El. c. 6. ſ. 8. If any 


incumbent of any corrupt refignt» 


benefice with cure of ſouls, ſhall corruptly refign the ſame ; or d. 


tly take for or in reſpect of the reſigning the ſame, di- 
rettly or indirettly, any penſion, ſum of money, ar other bene- 
: as well the giver, as the taker, C4 any 
penſion, ſum of money, or other benefit corruptly, ſhall le | 
the value of the ſum ſo given taken or had; half to the queen, 
and half to him that ball ſue for the ſame in any of her majeſty's 
court of record. e | 
Ay penſion] Before this ſtatute, the biſhop in caſes of 
reſignation might and did frequently, aſſign a penſion du- 
ring life, out of the benefice reſigned, to the perſon re- 
ling. Gibſ. $823. >, 60% at 
And by the ſtatute of the 26 H. 8. c. 3. intitled, ax 
aft for the payment of ft ts and tenths, it was enacted, 
that incumbents ged with penſions payable to their 


| predeceſſors during their lives, ſhould deduct the tenth 


part thereof out of ſuch payment, inaſmuch as they were 
charged by the ſaid act to pay the tenths of their whole 
living unto. the king. 

And by the fame act it was provided, that no penſion. 
thereafter ſhould be aſſigned by the ordinary, or by any 
other manner of agreement by collateral ſecurity or 
otherwiſe, upon any reſignation of any dignity, bene- 
hce, or promotion ſpiritual, above the value of the 


. 
Farr 


third part of the dignity benefice or promotion ſpiritual, 


#: igned. 


But. 


RESPOND, » was a ſhort anthem ſung, after read-" | 


ing three or. four verſes of a chapter; after which, 
| „ rn Ane 


Reſtoration of 
8 (Days. | 
Review (Commiſtion of). See Appeal. 
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Vochet. 


12 A part of the epiſcopal habit), is a linen 

t gathered at the wriſts; and differeth from 

a ſurplice, in that a ſurplice hath open fleeves hanging 
down, but à rochet hath cloſe Neeves. Lindw. 251. 

It was alſo one of the ſacerdotal veſtments ; and in that 

reſpe& differed from a per in ghat it had no. fleeyes. 

Lirigw. 252. 


Sabbath. See Lo dg day. 


F 9 * 1 
129 acraments; 


Charles the ſecond. See 
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Sacraments: 


Ae rene are two ſacraments N ay 
Chriſt our e » is to ſay, | 
tiſm and the ſupper LE 2 

T hoſe five commonly called ſacraments, that is to ſay, 
confirmation,' penance, orders, matrimony, and extreme 
unction, are not to be counted for ſacraments of the goſ- 

|; being ſuch as have grown partly of the corrupt fol- 
a wing of the apoſtles, partly are ſtates of life allowed by 
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the ſcriptures; but yet have not like nature of ſacraments 


with baptiſm and the lord's ſupper, for that they have not 
any viſidle gn. or ceremony ordained of god. 


For the ſacrament of bapclüm, See the title Baptiſm, 
For the ſacrament of the Lord's ſupper; See the title 
Low's ſupper. 


Sacrilege. "Se Church. 
Sanctuary. See Church. 


Schools. 
HE determinations in the oourts of law, relative to 
this title, do not ſeem to be delivered with that 
preciſion! which is uſual in other caſes. And indeed, ex- 
cepting in an inſtance or two in the court of chancery (as 
will appear), the law concerning ſchools doth not 
ſeem to have been conſidered as yet upon full and ſolemn 
arguments. And therefore liberty of animadyerſion is ta- 
ken in ſome of the following particulars, which would 
not be allowable in matters finally adjudged and ſettled. | 
1. By the 7 & 8 e. 37 it would be a Power of ſoun- 
great hindrance to learning = ather good and charitable en. 
works, if perſons well inclined may not be permitted to 
found ſchools for the encouragement of learning, or to 
augment the revenues of ſchools already founded ; it ſhall 
be lawful for the king to grant licences to aliene, and to 
purchaſe and had i in mortmain, 
mim But 


Schools. 


But by the 9 G. 2. c. 36. After Jun. 24. 1736, no 
manors, lands, tenements, rents, ad vowſons, or other 
hereditaments, corporeal or incorporeal, nor any ſum of 
money, goods, chattels, ſtocks in the publick funds, ſe- 
curities for money, or any other perſonal eſtate whatſo- 
ever, to be laid out or diſpoſed of in the purchaſe of any 
lands tenements or hereditaments, ſhall be given or an 
ways conveyed or ſettled (unleſs it be bona fide for full 
and valuable conſideration), to or upon any perſon or per- 
ſons, bodies politick or corporate, or otherwiſe, for any 
eſtate. or intereſt what ſoever, or any ways charged or in- 
eumbred, in truſt or for the benefit of any charitable uſes 
whatſoever ; unleſs ſuch appointment of lands, or of mo- 
ney or other perſonal eſtate (other than ſtocks in the pub- 
lick funds,) be made by deed indented, ſealed, and deli- 
vered in the preſence of two witneſſes, twelve kalendar 
months at leaſt before the death of the donor, and be in- 
rolled in chancery within ſix kalendar months next after 
the execution thereof; and unleſs ſuch ſtock in the pub- 
lick funds be transferred in the publick books uſually kept 
for the transfer of ſtocks, ſix kalendar months at leaſt be- 
fore the death of the donor: and unleſs the ſame be made 
to take effect in poſſeſſion for the charitable uſe intended, 
immediately from the making thereof, and be without 
power of revocation. - And any aſſurance otherwiſe made 
ſhall be void. 65 | | go” 

2. By Can. 77. No man ſhall teach either in publick 
ſchool or private houſe, but ſuch as ſhall be allowed by 
the biſhop of the dioceſe, or ordinary of the place, under 
his hand and ſeal; being found meet, as well for his 
learning and dexterity in teaching, as for ſober and honeſt 
converſation, and alſo for right underſtanding of god's 
true religion; and alſo except he firſt ſubſcribe ſimply to 
the firſt and third articles in the 36th —— —_— 
the king's ſupremacy and the 39 artic religion, an 
to 4 1 firſt clauſes of the er article, — 
the book of common prayer, viz. that it containeth no- 
thing contrary to the word of god, and may lawfully be 
uſed. | MG, 

And in the caſe of Cory and Pepper, T. 30 Car. 2. a 
conſultation was granted in the court of king's bench, 
- againſt one who taught without licence in contempt of the 
canons ;z and (the reporter ſays). the reaſon given by the 


court was, that the canons of 1603 are by the ſta- 


tute of the 25 Hen. 8. fo long as they do not impugn the 
b | common 
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 tomihbn law, or the prerogative royal. 2 Levi 222. 


Gibl. 5. pu {+ 1 (ad $10 

7 — is unchronological and abſurd : and as the office 
of a ſchoolmaſter is a lay office (for where it is ſupplied 
by a clergyman, that is only accidental, and not of any 
neceſſity at all ;) it is clear h, that the canon by its 


* 


dyn ſtrengtk in this caſe is not obligatory. 


Therefore we muſt ſeek out ſome other foundation of 
the eccleſiaſtical juriſdiction: and there are many quota- 
tions for this purpoſe fetched out of the ancient canon law 
66 1099.) ; which altho' perhaps not perfectly deci-- 


„yet it muſt be owned they bear that wr 
The argument in Cox's caſe, ſeemeth to contain the ſub= 


ſtance of what hath been alledged on both ſides in this 
matter ; and concludeth in favour of the eccleſiaſtical ju- 
riſdiction. Which was thus t MH. 1760; In the chan- 
cery ; Cox was libelled againſt in the ſpiritual ,vourt at 
Exeter, for teaching ſchool without licence from the bi- 
ſhop : And on motion before che lord chancellor, an or- 
der was made, that eauſe ſhould be ſhewn why a prohi- 
bition ſhould not go, and that in the mean time all thin 

ſhould ſtay. On — cauſe, it was moved to dif. 
charge the ſaid order, alledging, that before the reforma- 
tion this was certainly of ecclefiaſtical juriſdiction ;- and 
in proof thereof, was cited the 11th canon of the coun- 
eil of Lateran held in the year 1215, which canon hath 
deen received by cuſtom in this kingdom, and ſo made 


part of our eccleſiaſtigal laws z that the ſtatute of the 


1 Elia. c. 1. having reſtored the ſpiritual juriſdiction to 
the crown, which had been uſurped by the pope, imme 
diately thereupon the queen ſet forth eecleſiaſtical in- 
junctions, one of which was, that no man ſhould teach 
hol without being allowed - thereto by the ordinary; 
that it muſt be admitted, theſe injunGions. were not con 
firmed by any act of parliament, but their being referred to 
and — the ame phe 1. was an — that 
the legiſlature did approve of them ; that in the 12th year 
of that queen, the ſaid injunctions (and amongſt them, 
this of teaching ſchool without licence from the ordinary) 
were, by the convocation then fitting, turned into ca- 
nons ; that afterwards the ſtatute of the 23 liz. c. 1. 
was the firſt ſtatute that prohibited it; ſince which, two 
others had followed; but none of them tended to deſtroy 
the eceleſiaſtical juriſdiction, only, by making the offence 


puniſhable in both courts, gave a remedy where thers . 


Vor. III. Was 
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was none before; that in the firft year of king James, 


the convocation met, which reduced all the canons into 
one body, and then particularly made this canon, that 


none ſhould teach ſchool without licence from the ordi- 


nary ; and tho' it might be difficult to prove, that theſe 
canons were directly confirmed by act of parliament, yet 
there was a ſort of confirmation of them in the ſtatute of 
the 4 Ja. c. 7. for the founding and incorporating a free 


louceſter, whereby the provoſt and ſcholars of queen's 

college in Oxford were to nominate the ſchoolmaſter and 

uſher of the ſaid ſchooi, and to make ſuch ordinances for 

the government thereof as they ſhould ſee meet, ſo that 

the ſame were not repugnant to the king's prerogative, to 
the laws and ſtatutes of the realm, or to any ecchfiaftical 
canons or conflitutions of the church of England. But on the 
other ſide, it was anſwered, that there could not be one 
canon or t before the reformation, cited to prove 
the keeping of ſchool to be of eccleſiaſtical cognizance ; 
for that ſu the council of Lateran to have been in 
every part received in England, yet the canon cited 
did net prove the point for which it had been produced, 
that canon only appointing ſchoolmaſters in cathedral 
church, and fuch ſchoolmaſters to be licenſed by the bi- 
ſhop ; which was but reaſonable, namely, that he who 
taught in the biſhop's church, ſhould be approved of by 
the biſhop z that the teaching of ſchool was not in the na- 
ture thereof ſpiritual ; and it would be hard to affirm, that 
it was of eccleſiaſtical juriſdiction, or cogniſable by the old 
eccleftaſtical laws of the kingdom received by common 
uſe, at the ſame time that not one ſingle precedent of any 
ſuch law os uſage befote the reformation was'to be found ; 
and that as to the canons made ſince, they did not bind a 
layman (as Cox was ſuggeſted to be) becauſe the laity 
was not repreſented in convacation ; neither could a re- 
ference to the canons in. a. private act of parliament add 
any greater weight to them than they had before; that 
this was a cafe which deſerved great conſideration, having 
before been in the other courts of Weſtminſter-hall, where 
ſeveral prohibitions had been granted on this very ſame 
point, .m order that it might receive a judicial determina- 
tion, but the other fide would never venture to go on; as 


in Oldfield's caſe, M. W. the caſe of Betſham and Bar- 


nardifton, E. 10 W. Chedwick's caſe, M. 10 W. Scorrier's 
caſe, T. 11 W. and one Daviſon's caſe, T. 12 W. that 


* 


rammar-ſchool at North-Leech in the county of 
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ſuppoſing it to have been originally a ſpiritual crime, yet 
being now made temporal by ſeveral acts of parliament, it 
was thereby drawn from the ſpiritual to the temporal ju- 
riſdiction. By Wright lord keeper : Both courts may 
have a concurrent juriſdiftion ; and a crime may be pu- 
niſhable both in the one and in the other: The canons of 
a convocation do not bind the laity without an act of par- 
liament : But I always was, and till am of opinion, that 
keeping of ſchool is by the old laws of England of eccle- 
ſiaſtical cognizance : And therefore let the order for a pro- 


' hibition be diſcharged. Whereupon it was moved, that 


this libel was for teaching ſchool generally, without ſhew- 


ing what kind of ſchool ; and the court chriſtian could not 


have juriſdiction of writing ſchools, reading ſchools, dan- 
cing ſchools, or ſuch like, To which the lord keeper 
aſſented, and thereupon granted a prohibition as to the 
teaching of all ſchools, except grammar ſchools, which 
he thought to be of eccleſiaſtical cognizance, 1 P. 
Will. 29. , X 

By act of parliament the caſe ſtands thus: 

By the 23 Eliz. c. 1. If any perſon or perſons, body poli- 
tick or corporate, ſhall keep or maintain any ſchoolmaſter which 
ſhall not repair to ſome church chapel or uſual place of common 
prayer, or be allowed by the biſhop or ordinary of the dioceſe 
where ſuch ſchoolmaſter ſhall be fo kept ; he ſhall, upon convittion 
in the courts at Weſtminſter, or at the aſſizes, or quarter ſeſ- 
uns of the peace, forfeit for every month ſo keeping him 101; 
one third to the king, one third to the poor, and one third to 
him that ſhall fue : and fuch ſchoolmaſter or teacher, pre- 
ſuming to teach contrary to this att, and being thereof lawfully 
convitt, ſhall be diſabled to be a teacher of youth, and ſuffer. 
impriſonment without bail or mainprize for one year. 

The following caſe ſeemeth to have happened upon this 
ſtatute ; which in the adjudication, by ſome overſight, 
hath not been attended to: viz. E. 13 V. K. and Denſe. 
The defendant was indicted for having kept a ſchool 
without licence of the bithop of the dioceſe, againſt the 
form of the ſtatute. Upon which it was moved to quath 
the indictment (being removed into the king's bench by 
certiorari), and the exceptions taken to the indictment 
were, 1. 'That there was no ftatute that prohibited keep- 
ing ſchool without licence, but the 1 Fa. c. 4. ,. 9. and 
the ſaid act preſcribed another method of proceeding. 
2. This indictment was found before the juſtices of the 
peace at the quarter ſeſſions; and they have no power by 
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the act, and therefore it was void. 3. This ſchool way. 
not within the act of the 1 Ja. becauſe the act extends 
but to grammar ſchools; and this ſchool was for writing 
and reading. And afterwards, after a rule made to ſhew 
cauſe, the indictment was quaſhed. L. Raym. 672. 
Further: By the 1 Fa. c. 4. ,. 9. No per foal keep 
any ſchool, . or be a ſchoolmaſter, out of any of the univerſities 
or colleges of this realm, except it be in ſome publick or free 
gmmar ſchool, or in ſome ſuch nobleman's or gentleman's 
ar as are not recuſants, or where the ſame ſchoolmaſter ſhall 
be ſpecially licenſed thereunto by the archbiſhop biſhop or guar- 
dian 3 ſhiritualties of that dioceſe ; upon pain, that as well 
the ſchoolmaſter, as alſo the party that ſhall retain or maintain 
any ſuch ſchnolmaſter, ſhall forfeit each of them for every day 
fo wittingly offending 40/þ ; half to the king, and balf to bim 
that ſhall ſue. | 
And by the 13& 14 C. 2. c. 4. Every ſchoolmaſter keep- 
ing any publick or private ſchool, and every perſon inſtructing 
or teaching any youth in any houſt or private family as a tutor 
or ſchoolmaſter, ſhall before his admiſſion ſubſcribe the declar a- 
tion following, viz. ** I A, B. do declare, that I will con- 
« form to the liturgy of the church of England, as it is 
* now by law eſtabliſhed.” J/hich ſhall be ſubſcribed be- 
fore the archbiſhop, biſhop," or ordinary of the dioceſe ; on pain 
that every perſen ſo failing in ſuch ſubſcription, ſhall forfeit 


his ſchool, and be utterly diſabled and ipſo facto deprived of 


the ſame, and the ſaid ſchool ſhall be void as if ſuch perſon ſo 


failing were naturally dead. 


And if any ſchaolmaſter, or other perſon, inſtructing or 
teaching youth in any private houſe or family as à tutor or ſchool- 
maſler, ſhall inflrutt or teach any youth as a tutor or ſchool- 
wmiaſter, befere licence obtained from the archbiſhop, biſhop, or 


erdinary of the dioceſe, according to the laws and 12 of this ' 


realm, (for which he ſhall pay 12d only,) and before ſuch ſub- 
ſcription as aforeſaid ; he Hall for the firft offence ſuffer three 
months impriſonment without bail; and 2 every ſecond, and 
ether ſuch offence, ſhall ſuffer thres months impriſoument with- 
out bail, and alſo forfeit to the king the ſum of 51. /. 8, , 
10, 11. $ 
AV. 9 C. 2. The ling againſt the biſhop of Litchfield and 
Coventry, A mandamus iſſued to the- biſhop, to grant a 
licence to Ruſbwerth a clergyman, who was nominated 
uſher of a free grammar ſchool within his dioceſe, To 
which be returned, that a caveat had. been entred by ſome 
of the principal inbabitants of the place, with articles an- 
nexcd, accuſimg him of drunkenneſe, incontinency, and 


* negleet 
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neglect of preaching and reading prayers ; and that the 


caveat being warned, he was proceeding to inquire into 
the truth of theſe things when the mandamus came; and 
therefore he had ſuſpended the licenſing him. And with- 
out entring much into the arguments, whether the biſhop 
hath the power of licenſing; the court held, that the re- 
turn ſhould be allowed as a temporary excuſe: for tho 


the act of the 1 8 & 14 C. 2. c. 4. obligeth them only to 
0 | 


aſſent to and ſubſcribe the declaration, yet it adds, accord- 
ing to the laws and flatutes of this realm; which preſuppo- 
ſeth ſome neceſſary qualifications, which it is reaſonable 
ſhould be examined into. Str. 1023. 
By the ſeveral ſtamp acts, the licence to ſchoolmaſters 
and tutors ſhall be on a double 5ſh ſtamp. | 

After licence obtained; the ictlnalier muſt take the 
oaths, and exhibit a certificate of his having received the 
facrament, at the quarter ſeſſions, as other perfons quali- 
fying for offices. Ae ee, i 

And by Can. 137. Every ſchoolmaſter ſhall, at the bi- 


ſhop's firſt yiſitation, or at the next viſitation after his ad- 


miffion, exhibit his licence, to be by the ſaid biſhop either 


allowed, or (if there be juſt cauſe) diſallowed and re- 
e EY, 


By the 11 & 12 V. c, 4. If any papiſt, or perſon payits, 


anibing profeſſion of the popiſh religion, ſhall keep ſchool, 

or take upon himſelf the education or government or 

boarding of youth ; he ſhall be adjudged to perpetual im- 
riſotiment, in ſuch place within this kingdom, as the 

g v4 advice of his privy council ſhall appoint. / 3. 

4+ 

perſon who fhall take upon him to teach or preach in any 

meeting or conventicle under pretence of any exerciſe of 

religion, or for any other perſon who ſhall not firſt take 


and ſubſcribe the cath r and who ſhall not fre- 
y 


uent divine ſervice eſtabliſhed by the laws of this king- 
om. to teach any publick or private ſchool, or take 
any boarders or tablers that are taught and inſtructed by 
himſelf or any other; on pain of 40 l, one third to the 
king, one third to the poor, and one third to him that 


Jhall fue in the courts at Weſtminſter or at the aſſizes or 
quarter ſeſſions. Which oath is as followeth: I A. B. 


* do ſwear, that it is not lawful upon any pretence what- 
& ſaeyer, to take arms againſt the king; and that I do 
% abhor that traiterous poſition of taking arms by his au- 
4 thority _ his perſon, or againſt thoſe that are com- 


miſſioned by him in purfuance of ſuck commiſſions z 
es . X 3 $ and 


y the 17 C. 2. c. 2, It ſhall not be lawfut for any pienters, 
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te and that I will not any time endeavour any alteration 
cc of government either in church or ſtate,” | 
But by the 1 V. c. 18. commonly called the act of to- 
leration ; neither the ſaid act, nor the before recited act 
of the 23. Eliz. c. 1. nor any other made againſt papiſts 
or popiſh recuſants (except as therein excepted), Dal 
extend to proteſtant diſſenters qualified W ee to that 
nder which general words [nor any ather made agai 
papiſts ar popeſh recuſants] the aforeſaid ſtatute of the 1 Fa. 
c. 4. ſeemeth alſo to be included. But the above recited 
clauſe of the ſtatute of the 13 & 14 C. 2. c. 4. ſeemeth 
to ſtand clear of this branch, But then there is a further 
clauſe in the ſaid act of toleration, by which it is enacted, 
Fur no Po ack diſſenter, 5 pt as therein directed, 
be proſecuted in any eccleſiaſtical court, for or by reaſon of 
their 2 to the church of Salad. From x ent 
their exemption from eccleſiaſtical cenſures for teachin 
ſchool without licence is pleaded, and in practice ſeeme 
to be allowed; althoꝰ there doth not appear to have been 
any legal determination therein. But it doth not ſeem, 
by any words of this ſtatute, that they are exempted from 
the temporal penalties above recited of the 13 & 14 C. 2. 
.» &e 4 Gt. it. oat Noor; "ER 
Whether the or- 5. In Boler's .caſe, M. 21 C. 2. it was beld, that 
dinary may pro- Where the patronage is not in the ordinary, but in feoffees 
ceed ” — or other patrons ; the ordinary cannot put a man out: 
ing without l. and à proÞibition was granted ; the ſuggeſtion for which 
cence, - was, that he came in by election, that it was his 
freehold... 2 Keb, 54 44. | 5 
Upon which Dr Gibſon juſtly obſerves, that if this be 
any bar to his being deprived by ordinary authority; the 
reſentation to a benefice by a lay patron, and the parſon's 
freehold in that benefice, would be as good a plea agai 
the deprivation of the parſon hy the like authority, And 
yet this plea hath been always rejected by the temporal 


courts. And in one circumſtance at leaſt, the being de- 


pri ved of a ſchool, notwithſtanding the notion of a free- 
old, is more naturally ſuppaſed, than deprivation of a 
benefice ; becauſe the licence /to a ſchool is only during 
pleaſure, whereas the inſtitution to a benefice is abſolute 

and unlimited. Gih/. 1110. | * 0" ANT 
In what cafe eu- 6. By Can. 78. In what pariſh church or chapel ſoever 
rates ſhall have there is a curate, which is a maſter of arts, or bachelor 
—— of arts, or is otherwiſe well able to teach youth, and will 
willingly ſo do, for the better increaſe of his living, and 
I ü | training 
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training up of children in principles of true religion; we 
will and ordain, that a licence to teach youth of the pariſh 
where he ſerveth, be granted to none by the ordinary of 
that. place, but only to the ſaid curate : Provided always, 
that this conſtitution ſhall not extend to any pariſh or 
chapel in country towns, where there is a pu liek 1 ſchool 
founded already ; in which caſe, we think it not meet to 
allow any to teach grammar, but only him that is allowed 
for the ſaid publick ſchool. 

By Can. 79. All theokmafters ſhall teach in liſh or 
lt, —— are — to bear, the larger — 2 
catechiſm, heretofore by _—_ authority ſet forth." And as 
4575 48 yp om ſhall be holy and faſlival days, within 

where they teach, they ſhall bring their ſcholars to the 
— — er mon ſhall be made, — there ſee them qui- 
2h and ſober themſelves, and ſhall examine them at 


times conventent after their return, what they have born away | 


of fuch ſermons. * other days, and at ather times, they 
Hall train them up with ſuch ſentences of holy ſcriptures, as 
ſhall be:moſt expedient to induce them to all godlineſs. 
they ſhall teach the grammar ſet forth by king Henry the eighth, 
and continued in the times of king Edward the faxth. and queen 
Elizabeth of noble memory, and none ether. And if any 
ſchoolmaſler, being licenſed, and having ſubferibed s is afore- 
ſaid, ſhall offend in any of the premi SINE write 
or teach againſt any thing whereunto . 
— admonition by the ordinary be — not amend 

let bum be ſuſpended from — — 


Ty larger or ſhorter catechiſm] The larger is that in the 


book of common prayer: The ſhorter was a catechiſm 


ſet forth by king Edward the ſixth, which he by his let-. 


ters patents commanded to be taught in all ſchools; 
which was examined, reviewed, and corrected in the con- 
vocation of 1562, and publiſhed with thoſe improvements 
in 1570, to be a guide to the younger clergy in the ſtudy 
of divinity, as containing the ſum and ſubſtance of our 
reformed religion. .Gibf. 374+ | 


Shall bring their ſcholars to the church] E. 10 U 11 N. 


Betcham and Barnardifton. The chief queſtion was, whe- 
ther a ſchoolmaſter might be proſecuted in the eccleſiaſti- 


cal court for not bringing his ſcholars to church, contrary 
to this canon. And it was the opinion of the court, that 
the ſchoolmaſter, being a layman, was not bound by the 
canons. 1 P. Will. 32. 
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SGranimar] Compiled and ſet forth by William Lily and 
others ſpecially appointed by his majelly ; in the preface 
to which book it is declared, that ** as for the diverſity 
„of grammars, it is well and profitably taken away by 
© the king's majeſty's wiſdom ; who foreſeeing the incon- 
„ 'venience, and favourably providing the remedy, cauſed 
© one kind of grammar by ſundry learned men to be 
% diligently drawn, and ſo to be ſet out only; every 
% where to be taught for the uſe of learners, and for 

„ avoiding the hurt in changing of ſchoolmaſters.” 

SubjeRt to 9. By the 43 El. c. 4. Where lands rents annuities 

commiſſion of | or money, given for maintenance of free ſchools or 

any ap chools of learning, have been miſapplied, and there are 

tor, no ſpecial viſitors or governors appointed by the founder; 
the lord chancellor may award commiſſians under the 
great ſeal, to enquire and take order therein. 

Whether the 9. Whether a mandamus lieth for reſtoring a ſchool. 

— power maſter or uſher, when in fact they have been deprived by 

tte local viſitors, is doubtfully ſpoken of in the books of 
common law; and the pleadings upon them ſeem not to 
touch-the preſent point, but to turn chiefly upon this, 
Whether they are to be accounted offices of a publick or 
private nature. Gib/. 1110. | 
Thus in the caſe of the king * ap the bailiffs of Mor- 

peth. A mandamus was granted, to reſtore a man to the 
office of under- ſchoolmaſter of a grammar ſchool at Mor- 
peth, founded by king Edward the ſixth : The ſame be- 

ing of a publick nature, being derived from the crown. 


Str. 58, - | ES | | 
Ada the diſtinction ſeemeth to be this: If they ſhall be 
deemed of à publick nature, as conſtituted for publick 
government; they ſhall be ſubject to the juriſdiction of 
the king's courts of common law; but if be judged 
matters only of private charity, then they are ſubject ta 
the rules and ſtatutes which the founder ordains, and to 
the viſitor whom he appoints, and to no other, I. Raym. 


a In the caſe of colleges in the univerſities, whether 
founded by the king or by any other, it ſeemeth now to 
be ſettled, that they are to be conſidered as private eſta- 
bliſhments, ſubject only to the founder, and to the viſitor 
whom he appointeth : and it doth not ſeem eaſy to diſcern 
any difference between ſchools and colleges in this reſpect. 
Doverpors eo 10. H, 1725. Eden and Per. The free grammar 
1 not ſchool of Birmingham was founded by king Edward the 
uxth, who endowed the ſaid ſchool, and by his letters 


pateut 
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nt appointed al governors thereof, who were 
— ks & at 41 and ordinances for the bet- 
ter government of the ſaid ſchool, but by the letters pa- 
tent no expreſs viſitor was appointed, and the legal eſtate 
of the endowment was yeſted in theſe governors. - After a 
commiſſion had iſſued under the great ſeal to inſpect the 
management of the governors, nd all the exceptions be- 
ing already heard and over-ruled, it was now objected to 
this commiſſion, that the king having appointed - 
nors, had by implication made them viſitors likewiſe ; the 


conſequence of which was, that the crown could not 


iſſue a commiſſion to viſit or inſpect the conduct of theſe 
governors,. The matter firſt came on before lord chan- 
cellor Macelesfield, and afterwards before lord King, who 
deſired the aſſiſtance of lord chief juſtice Eyre, and lord 
chief baron Gilbert; and accordingly the opinion of the 
court was now delivered ſeriatim, 2 the commiſſion was 
uw. 1. It was laid down as a rule, that where the 
ing is founder, in that caſe his majeſty and his ſucceſſors 
we viſitors z but where a private perſon, is founder, there 
ſuch private perſon and his heirs are by implicatien of 
law viſitors. 2. That tho” this viſitatorial power did re- 
fult to the founder and his heirs, yet the founder might 
veſt or ſubſtitute ſuch viſitatorial right in any other perſon 
or his heirs. 3. They conceived it to be unreaſonable, 
that where governors are appointed, theſe by eomiſtruction 
of law'and without any more ſhould be viſitors, ſhould 
have an abſolute power, and remain exempt from being 
viſited themſelves. And therefore, 4. That in tho 
caſes where the governors or viſitors are ſaid not to be ac- 
countable, it muſt be intended, where fuch governors 
have the power of government only, and not where 
have the legal eſtate and are intruſted with the receipt of 
the rents and profits (as in the preſent caſe) ; for it would 
be of the moſt pernicious conſequence, that any perſons 
intruſted with the receipt of rents and profits, and eſpe- 
cially for a charity, thoꝰ they miſemploy never ſo much 
theſe rents and profits, ſhould yet not be accountable for 
their receipts ; this would be ſuch a privilege, as might 
of it ſelf be a temptation to a breach of truſt. 5. That 


the word governor did not of it ſelf imply viſitor ; and to 


make ſuch a conſtruction of a word, againſt the common 
and natural meaning of it, and when ſuch a ſtrained con- 
ſtruction could not be for the benefit, but rather to the 
reat prejudice of the charity, would be very unreaſonable; 
beſides, it would be making the king's charter 3 — — 
à double 


2 double intent, whi 


344 | 
ch ought not to be. And the com. 
miſſion under the great ſeal was reſolved to be well iſſued. 
2 P. Will. 325. | * 5 
Whether tbe 11. The following caſe relateth particularly to a 
hs wa church ; but is equally applicable to, and far more fre- 
— away be- quently happeneth in the caſe of ſchools. It is that of 
yond the limited J/altham church, H. 1716. Edward Denny, earl of Nor- 
onder. wich, being ſeiſed by grant from king Edward the. ſixth, 
of the fite and demeſnes of the diſſolved monaſtery of 
Waltham Holy Croſs, and of the manor of Waltham, 
and of the patronage of the church of Waltham, and of 
the right of nominating a miniſter to officiate in the ſaid 


* * 


Church, it being a donatiye, the abbey being of royal 


foundation, by his will in 1636, amongſt other things 


the ſaid earl, deviſed a houſe in Waltham, and a rent 
charge of 100 l a year, and ten loads of wood to be annu- 
ally taken, out of the foreſt of Waltham, and his right of 
inatigg a miniſter to officiate in the faid church, to 

truſtees and their heirs, of which Sir Robert Atkins 
was one, in truſt, for the perpetual, maintenance of the 
winiſter, to he from time to time nominated by the truſ- 
tees ; and directed that when the truſtees were reduced to 
the number, of three, they ſhould chuſe others. It fo fell 
2 that all the truſtees, except Sir Robert Atkins, were 
; and he alone took upon him to enfeoff others to 

Ell up the number; and now the ſurviving truſtees (of 
the ſaid Sir Robert's appointment) did nominate Lapthorn 
to officiate; and the lady Floyer and Campion, who were 
wers, of the diſſolved monaſtery and of the manor, 
claimed the right of nomination. to the donative, and had 
nominated Cowper to officiate there; and he was got into 
paſſeſon. The bill was, that Lapthorn might be ad- 
mitted ta officigte-there, and to be quieted in the poſſeſſion, 
and to haye an account of the profits. By the defendants 
it was amongſt ↄther things inſiſted, that the truſtees ha- 
ving neglected to convey oV r to others, when: they were 
reduced to the number of three, and the legal eſtate com- 
ing only to one {ingle. truitec, he had not power to elect 
others; but by that means the tight of nomination reſulted 
back to the grantor, and belonged to the defendants, who 
had the eſtate, and ſtood in bis plate; or at leaſt the court 
ought to appoint ſuch truſtees as. ſhould be thought pro- 
per. By,Cowper, lord chancellor; It is only directory 
to the truſtees, that when reduced to three, they ſhould 
fill up the number of truſtees; and therefore altho* they 
neglected ſo to do, that would not extinguiſh or deter- 
, mine 


Schools. 


mine their right; and Sir Robert Atkins; the only ſur- 

viving truſtee, had & better ri ght than any one elſe could 

retend to, and might well dy over to other truſtees ; 

it was but what he ought to have done : and it was decreed 

for the plaintiff with coſts, and an account of profits ; 

but, the maſter to allow a reaſonable falary to per, 
whilſt he officiated there, '2 Vern. 


373 


74 ; 
12. By the 43 Eliz. c. 2. — lands within th the Pariſh Taxes, 


are to be aſſeſſed to the Nx 

But by the annual for the land tax, it is provided, 
that the 1 ſhall not extend to charge any maſters or 
uſhers of any ſchools, for or in reſpe& of any ſtipend, 


wages, rents, or profits, ariſing or growing due to them, 


in reſpect of their faid places or employments. 

Provided, that nothing herein ſhall extend to 9 
any tenant of any the Rouſe's or lands belonging to 
ſaid ſchools,- who by their leaſes or other contracts No 
obliged to pay all rates, taxes, and impoſitions whatſo- 
ever ; but that they ſhall be rated and pay all ſuch rates, 
taxes, and impoſitions. 

And in general, it is provided, that all ſuch lands re- 
venues or rents, ſettled to an charitable or pious uſe, as 
were aſſeſſed in the 4th year of Mil. & Mar. ſhall be liable 
to be charged ; and that no other lands, tenements or 
hereditaments, revenues, or rents whatſoever, then ſet- 
tled to any charitable or pious uſes, as aforeſaid, ſhall be 
charged, 

And the reaſon of this diſtinction ſeemeth to be, be- 
cauſe in that year, the ſums to be charged were fixed and 
determined upon every particular diviſion; lands which 
were then appropriated to charities rern out of 
the valuation: therefore it is no hardſhip upon the neigh- 
bourhood, that lands then exempted Kal be exempted 
ſtill, for che other lands pay no more upon the account 
of ſuch exemption: but if lands appropriated to charities 
ſince that time ſhould by ſuch appropriation become ex- 
empted, this would a a greater burden upon all the reſt, 
becauſe the ſame individual ſum 7 the whole diviſion 
v by ied ld, , | TAGS 
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- Sentence; - 


Sentence is either definitive, or interlocutory : 
| A definitive ſentence is that, which puts an end to 
che ſuit in controverſy, and regar | 
in queſtion: CO LES RU Wn 
An interlocutory ſentence determines only ſome incident 
or emergent matter in the procceding, as — exception, 
or the hke ; but doth not affect the principal matter in 
controverly. Al. Par. 47. 
By the ancient canon law, ſentence of ſuſpenſion, or 
excommunication, ought not to be given without a pre- 
vious admonition ; unleſs the offence is ſuch as in its 
own nature immediately requires ſuch ſentence, In arch- 
biſhop Arundel's regiſter, mention is made of an appeal 
from a ſentence of ſuſpenſion, .as unjuſt, for want of a 
canonical admonition, Gib/, 1046. 1 
And every ſentence muſt be in writing; otherwiſe it 


$ the, prinei pal matter 


: 


deſerves not the name of a ſentence, and needeth not the 
formality of an appeal to reverſe it. Id. 1047. 

And by the ſeveral ſtamp acts, every-ſentence, or final 
decree muſt be on à double ſixpeny ſtamp. 244 
And the ſentence muſt be pronounced in the preſence 
of both parties; otherwiſe, ſentence given in the abſence 
of one of the parties is void. Id. | 


i Sentences upon the church wall. See Church. 
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an incumbent, or otherwiſe ; the ordinary is to 
ſend out his ſequeſtration, to have the cure ſupplied, and 
to preſerve the profits (after the expences deducted) for 
the uſe of the ſucceſſor. Cod. Append. 14. 
Where none will 2. Sometimes a benefice is kept under ſequeſtration 
accept the bene - for many years together, or wholly ; namely, when it 


of a 
— 


is of ſo ſmall value, that no clergyman fit te ſerve the 
| cure 


Dong ue 1. W HEN a living becomes void by the death of 
bene» 


ſafety, 
rent tt 


rent titles are ſet on foot, the rights are carefully pre- 


the dioceſe, that time being elapſed, ſhall ſequeſter the 


Sequeſtration. 377 
eute will be at the of taking it by inſtitution: 

In which caſe, the ſequeſtration is committed ſometimes 

to the curate only, ſometimes to the curate and church- 

wardens jointly, Johnſ. 121. | | 
3. Sometimes the fruits and profits of a living which pn fair; 
is in controverſy, either by the conſent of parties, | 
or the judge's authority, are ſequeſtred and placed for 
ſafety, in a third hand. And thus where two diffe- 


ſerved, and given to him for whom the cauſe is adjudged. 
God. Append. 14. c 7 

And the judge is alſo: wont to appoint ſome minſter to 
ſerve the cure, for the time that the controverſy ſhall de- 
pend 3. and to command thoſe to whom the ſequeſtration 
is committed, to allow ſuch falary as he ſhall aſſign out 
of the profits of the church to the parſon that he orders to 
attend the cure. Y/atf. c. 30. 

4. Sometimes for neglect of ſerving the cure, the pro- Neglect of d 
fits of the living are to be ſequeſtred. Id. 15. 
5. Sometimes upon the king's writ to the biſhop, to Debs 
ſatisfy the debts of the incumbent. Id. 

And this is, where a judgmegt hath been obtained 
againſt a clergyman, and upon a fieri facias directed to 
the ſheriff to levy the debt and damages, he returns, that 
the defendant is a clerk beneficed having no lay fee. 
Whereupon a levari facias is directed to the biſhop to levy 
the ſame of his eccleſiaſtical goods, and by virtue thereof 
the tithes ſhall be ſequeſtred, 

And in this caſe the biſhop may name the ſequeſtra- 
tors himſelf, or may grant the ſequeſtration -to ſuch 
perſons as ſhall be named by the party who obtained 
the writ. a | 

If the ſequeſtration be laid and executed before the 
day of the return of the writ ; the mean profits may be 
taken by virtue of the ſequeſtration after'the writ is made 
returnable, otherwiſe not. 

6. Sometimes when the houſes and chancels that the py,ziqatons, 
ineumbent is bound to repair, are ruined and ready to | 
fall, if after due admonition they ſhall delay to begin to 
amend the ſame within two months ; then the biſhop of 


fruits and tithes till thoſe, defects are amended : and 
though the admonition proceed from the archdeacan, 
yet the biſhop only hath the power of ſequeſtration. 
Gad. Append, 14. | | 


7. Stratford. 


378 Sequeſtration. 
Appeal, , Ctratford. If an appeal be made againſt a ſentence 
of — pena and lawfully proſecuted ; the party ſe. 
queſtred ſhall enjoy the Profits, pending the appeal. Lind. 


104. 
$Sequeſtrators K 1 i uſual for the eccleſiaſtical judge, to take 
28 bond of the ſequeſtrators, well and truly to gather and 
receive the tithes fruits and other profits, and to render 
a juſt account. Matſ. c. 30. | 
And thoſe to whom the ſequeſtration is committed, 
are to cauſe the ſame to be publiſhed in the reſpective 
8 churches, in the time of divine ſervice. Id. | 
It is beſt and moſt legal for the ſequeſtrators, to re- 
ceive the tithes and dues in kind. | 
But the ſequeſtrators cannot maintain an action for 
tithes in their own name, at the common law, nor in 
any of the king's temporal courts ; but only in the ſpiri- 
tual court or before the juſtices of the peace where they 
have power by law to take cognizance. Fohnſ. 122. 
Thus in the caſe of Berwick and Swanton, T. 1692. | 
It was reſolved in the court of exchequer, that a ſequeſ- AY 
trator cannot bring a bill alone for tithes ; becauſe he is 
but as a bailiff, and accountable to the biſhop, and hath 


no intereſt, Bunb. _ | 
After the ſeq rs have performed the duty re- 
quired, the ſequeſtration is to be taken off, and applica- 


tion of the profits to be made according to the direction 

of the ordinary, And he ſhall allow to them a reaſon- 
able ſum out of the profits, according to the trouble Ror 
they ſhall have had in gathering the tithes. And he is oth 
alſo to allow for the ſupply of the cure, what ſhall be of 
convenient, relation being had to the charge; and to the I 
profits; and likewiſe for the maintenance of the incum- ſtor 
bent and of his family (in caſe where there is an in- dot 
cumbent), if he hath not otherwiſe ſufficient to main- tha 
tain them. $82] | 91 i, Bu 
If the ſequeſtrators refuſe to deliver up their charge, ver 
they ſhall be compelled thereunto by the eccleſiaſtical tor 
judge; and if they thall, being called thereunto, delay to a) 
give an account, it is uſual for the judge to deliver unto ma 
the party grieved the bond given, with a warrant of at- 3- 

torney to ſuc for the penalty thereof to his own uſe at | 

; the common law. Matſ. c. 30. ; ne 
Therefore, if the incumbent is not ſatisfied with what m: 
the ſequeſtrators have done in the execution of their be 
charge, his proper 1 is by application to the ſpiri- St 
think himſelf aggrieved by the pl 


tual judge; and if he ſhal 
a i determination 


— 


. 


Dequeſtration. 
determination of ſuch judge, he may appeal to a ſuperior 
juriſdiction. Sometimes a bill Jn equity hath been 
— which: yet, as it ſeemeth, ought not to be 
brought againſt the ſequeſtrators ſolely, for that they 
are only bailiffs or receivers, and have no intereſt: As 
in the caſe of Fones and Barret, H. 174. On a bill 
the vicar of Weſt Dean in the county of Suſſex agai 
the defendant; who was ſequeſtrator, - for an account of 
the profits received during the vacation z- it was objedted 
for the defendant, that the biſhop ought to have been 
made a party, ſince the ſequeſtrator is accountable to 
him for what he receives; and the court ſeemed to 
think the biſhop "ſhould have beeen a party; but by 
conſent the cauſe was referred to the biſhop of the dio- 
ceſe. Bunb. 192. | 


Sermons. See Publick wozhip. 
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5 Serton. 


H E ſerton, ſeg flen, ſegerflane, ¶ ſacriſſa, the keeper 
4 of holy things belonging to the divine wor- 
ſhip) ſeemeth to be the ſame with the o/fiarius in the 
Romiſh church; and is appointed by the miniſter . or 
others, and receiveth his ſalary according to the cuſtom 


of each pariſh. 


It hath been adjudged, that a mandamus lies to re- 
ſtore -a ſexton; though as to this the court at firſt 
doubted, becauſe he was rather a ſervant to the pariſh 
than an officer, or one that had a freehold in his place: 
But upon a certificate ſhewn from the miniſter, and di- 
vers of the pariſh, that the cuſtom was to chuſe a ſex- 
ton, and that he held it for his life, and that he had 24 
a year of every houſe within the pariſh; they granted a 
mandamus, directed to the churchwardens to reſtore him. 
3 Bac. Abr. 5 30. : 

T. 12 G. Olive and Ingram. In aſſumpſit for mo- 
ney had and received to the plaintiff's uſe, a caſe was 
made at niſi prius for the opinion of the court; that there 
being a vacancy in the office of ſexton of the pariſh of 
St Botolph without Alderſgate in the city of London, the 
plaintiff and Sarah Bly were candidates; and Sarah Bly 
6 had 
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E 


- had 169 indiſputable votes, and 40 which were given 
women, who were houſekee 
and poor; that the plaintiff had 174 indiſputable votes, 


conſequence have been 


s and paid to the chu 


22 other votes given by ſuch women as aforeſaid ; 
that Sarah Bly was declared duly elected: upon which 
the plaintiff brought a mandamus, and was ſworn in, 
and the defendant; had received 51h belonging to the 
office, In this caſe two points were made: 1, Whether 
a woman was capable of being choſen ſexton. And 2, 
Whether women could vote in the election. As to the 
firſt, the court ſeemed: to have no difficulty about it; 
there having been — caſes where offices of greater 

eld by women, and there being 
many women ſextons at that time in London; in the 
ſecond yeat of queen Anne, a woman was appointed. go- 
vernor of , Chelmsford workhouſe: lady Broughton was 
keeper of the. Gatchouſe : lady Packington was the re- 
turning officer for tnembers at Aileſbury, As to the ſe- 
cond point, it was ſhewn, that women cannot vote for 
members of parliament or coroners, and yet they have 
freehold, and contribute to all publick charges 1 and 
tho” they vote in the monied 5 et that is by 
virtue of the acts which give the tight to all perſons poſ- 
ſeſſed of ſo much ſtock ; that military tenures never de- 
ſcended to them, But the court notwithſtanding held, 
that this being an office that did not concern the publick, 
or the care — inſpection of the morals of the pariſhioners ; 
there was no reaſon to exclude women, who paid rates, 
from the privilege of yating.; they obſerved, here was 
no uſage of excluding them ſtated, which perhaps might 
have altered the caſe; and that as this caſe was ſtated, 
the plaintiff did not appear to have been duly elected; 
and therefore there ought to be judgment againſt him, 
Str. 1114. 


AM. 56G. X. and the churchwardens of Thame in Ox- 


ſordſhire. They who have power to appoint a ſexton, 
have power to diſplace him at pleaſure; Str. 115. 


Dick, 


. 


Sick. 


I. Vifitation of the fick, 
II. Communion of the ſick. 
AM. J Departing out of this life. 


I. Viſitation of the ſick. 
Y Can. 76. When any perſon is dangerouſly ſick in 


any pariſh : the miniſter or curate, having know- 
ledge thereof, ſhall reſort unto him or her (if the diſeaſe 
be not known or probably ſuſpected to be infectious), 
to inſtruct and comfort them in their diſtreſs, according 
to the order of the communion book if he be no preacher, 


or if he be a preacher then as he ſhall think moſt needful 


and convenient. 
And by the Rubrick before the office for the viſita- 


tion of the fick : When any perſon is ſick, notice ſhall 
be given thereof to the miniſter of the pariſh; who 
ſhall go to the ſick perſon's houſe, and uſe the office there 
appointed, | 

And the miniſter ſhall examine the ſick perſon, whe- 
ther he repent him truly of his fins, and be in charity 
with all the world ; exhorting him to forgive, from the 
bottom of his heart, all perſons that have offended him 
and if he hath offended any other, to aſk them forgive- 
neſs; and where he hath done injury or wrong to any 
man, that he make amends to the uttermoſt of his power. 
And if he hath not before diſpoſed of his goods, let him 
then be admonifhed to make his will, and to declare his 


debts, what he oweth, and what is owing to him for the 


better diſcharge of his conſcience, and the quietneſs of his 
executors, But men ſhould often be put in remembrance 
to take order for the ſettling of their temporal eſtates, 


whilſt they are in health, 
And the miniſter ſhould not omit earneſtly to move ſuch 


fick perſons as are of ability, to be liberal to the poor, 


II. Communion of the fick. 


By a conſtitution of archbiſhop Peccham ; The ſacra- 
ment of the euchariſt ſhall be carried with due reverence, 
Vor. III. 7 7 to 
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Sick. 


to the ſick, the prieſt having on at leaſt a ſurplice and 


ſtole, with a light carric& before him in a lantern with a 
bell; that the people may be excited to due reverence ; 


who by the miniſter's diſcretion ſhall be taught to pro- 


ſtrate themſelves, or at leaſt to make humble adoration, 
whereſoever the king of glory ſhall happen to be carried 
under the cover of bread. Lind. 249. . 

But by the rubrick of the 2 Ed. 6. it was ordered, that 
there ſhall be no elevation of the hoſt, or ſhewing the ſa- 
crament to the people. 

By the preſent rubrick before the office for the com- 
munion of the ſick, it is ordered as follows : Foraſmuch 
as all mortal men be ſubject to many ſudden perils, diſ- 
eaſes, and ſickneſſes, and ever uncertain what time th 
ſhall depart out of this life ; therefore to the intent thi 
may be always in a readineſs to die whenſoever it ſhall 
pleaſe almighty god to call them, curates ſhall diligently 
from time to time (but eſpecially in the time of peſti- 
lence or other infectious fickneſs) exhort their pariſhion- 
ers to the often receiving of the holy communion'of the 
body and blood of our 3 Chriſt, when it ſhall be 
publickly adminiſtred in the church; that fo doing, 
may in caſe of ſudden viſitation, have-the leſs cauſe to 
be diſquieted for lack of the ſame. But if the ſick perſon 
be not able to come to the church, and yet is deſirous to 
receive the communion in his houſe; then he muſt give 
timely notice to the curate, ſignifying alſo how many 
there are to communicate with him (which ſhall be three, 
or two at the leaſt;) and having a convenient place in 
the ſick man's houſe, with all things neceſſary fo prepared 
that the curate . may reverently miniſter, he ſhall there 

celebrate the holy communion. 8 
But if a man either by reaſon of extremity of ſickneſs, 
or for want of warning in due time to the curate, or for 
lack of company to receive with him, or by any other 
juſt impediment, do not receive the ſacrament vf Chriſt's 
body and blood ; the curate ſhall inſtruc him, that if he 
do truly repent him of his fins, and ſtedfaſtly believe that 
Jeſus Chriſt hath ſuffered death upon the croſs for him, 
and ſhed his blood for his redemption ;, earneſtly remem- 
bring the benefits he hath thereby, and giving him 
hearty thanks therefore; he doth eat and drink the 
body and blood of our ſaviour Chriſt, profitably to his 
ſoul's health, altho* he do not receive the ſacrament with 
kis mouth, | 


3 | Ta 


Dick, 

In the time of the plague, ſweat, or other ſuch like 
contagious times of ſickneſs or diſeaſes, when none of 
the pariſh can be gotten to communicate with the ſick 
in their houſes, for fear of the infection; upon ſpecial 
requeſt of the deceaſed, the miniſter may only com- 
municate with him. | 


HI. Departing out of this life. 


Cam. 67. When any is paſſing out of this life, a bell 
ſhall be tolled, and the miniſter ſhall not then flack 
to do his laſt duty. And after the party's death (if 
it ſo fall out) there ſhall be rung no more but one ſhort 


peal, and one other before the burial, and one other 
| after the burial. 


And this tolling of the bell ſeemeth to have been 
originally founded on the doctrine of maſſes ſatis- 
factory, or prayers for the dead; that every perſon, 
upon hearing of the bell, ſhould apply himſelf to prayer 
for the foul of the perſon departing, or departed, out 
of this life. 

And the alms was & ap at funerals, ſeemeth ta 
have been intended for ike purpoſe, 


Sideſmen. See Churchwardens. 


Stmony. 


IMONY hath its name from Simon Magus, who 
thought to have purchaſed the gift of the holy ghoſt 
for money. 3 If. 153. 

Simoniacus is he who maketh a corrupt contract ; and 


fimoniace promotus is he who is promoted upon ſuch con- 


tract, altho' he was not privy to it himſelf, 


I. Simony by the canon law. 


II. By fatute. 


Ys 1 
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Simon. 
wh Simony by the canon law. 


1. Langton. Ve ftriftly forbid any man to reſign his 
church, and then accept the uicarage of the ſame church from 
his own ſubſtitute ; becauſe in this caſe ſome unlawful. bargain 
may be well ſuſpected. And if any ſpa 1 to do contrary 
hereunto, the one ſhall be 2 F bis vicarage, and the 
other of his parſonage. Lind. 107. 

It may ſeem ſtrange, that any one ſhould chuſe to be 
vicar rather than rector; but as there might in ſome par. 
ticular caſes be other reaſons for it, ſo there was one 
very apparent reaſon, viz. that the Lateran council un- 
der Innocent the third, had forbidden the holding two 
churches, that is, two rectories, but not two vicarages, 
or a rectory and a vicarage. For tho' the Lateran canon 
againſt pluralities was not yet put in execution here; yet 
the clergy were apprehenſive that this would ſoon be 
done. Sohn; Langt. | | 


2. Wetherſhead. Tt ſhall not be lawful to any man, 15 
transfer a church to another in the name of a portion, or take 
any money or covenanted gain for the preſentation of any one : 
And if any ſball be found guilty hercof, by conviction, or con- 
feſfion ; we do decree, by the king's eutherity and by our owy 
that he ſhall for ever be deprived of tie patronage of that church. 
Lind. 281. 


In the name of a portion] That is, as a portion from 
a father or grandfather, to his ſon or grandſon. YTJohn/. 
Wether. | 


We do decree by the king's authority] Lindwood ſays, that 
de facto the king of England hath cognizance in cauſes of 
the right of patronage ; which this conſtitution takes no- 
tice of as ſuch: altho', he ſays, the contrary is true by 


the canon law. Lind. 281. 


| Shall for ever be deprived of the patronage] Which 
ſeemeth to be intended, during his life; and not to 
extend to his heirs after him ; ſo as to puniſh them for 
their father's or other anceftor's crime. Lind. 281. 

And Sir Simon Degge obſerves upon this, that a ca- 
non is not ſufficient to deprive a man of his freehold or 
inheritance : and this canon (he ſays) was never put 
in execution, or attempted ſo to be, fo far as he can 
Rind. Deg. P- I, C. 3. 


3. Othobon. 


Simons. 
Othobon. J/hereas tue underſtand. that it frequent 

5 that when a preſentation is to he made yy =_ 
church, he who 1s to be preſented firſt mateth a bargain with 
the patron for a certain ſum to be paid to him yearly out of the 
profits of the church, and he who hath made ſuch contract is 
preſented to the church 5; we, intending to provide againſt this 
att of ſimony and detriment te the church, do utterly revoke all 
— 4 heretofore impoſed on pariſh churches, unleſs they who 
have or receive the ſame, are warranted from the beginning 
by lawful preſeription, or ſpecial privilege, or other certain 
right; Athen 135. | 


Neither was this canon (faith Sir Simon Degge) of 
better effect than the other, as to the making con- 
tracts void, which were only determinable at the com- 
mon law, where this canon could not be pleaded in bar. 
Deg. p. 1. c. 5. | 

ut there were ſome general canons (he ſays) of the 
church of greater force; whereby a perſon ſimoniacally 
promoted is puniſhed by deprivation, and a ſimoniack by 
deprivation and perpetual diſability, not only as to the 
church he was preſented to upon a ſimoniacal contract, 
but alſo as to all others. Deg. p. 1. c. 5. | 


4. Simony is the more odious (lord Coke ſays) becauſe 
it is ever accompanied with perjury ; for the preſentee is 
ſworn to commit no ſimony. 3 J. 156. 

Thus by a canon of archbiſhop Langton, it is or- 


dained as followeth : Ve do decree, that the biſhop ſhall 


take an oath of him who ſhall be preſented, that for ſuch 
preſentation he neither promiſed nor gave any thing to the per- 
fon preſenting him, nor made any agreement with him for 
the ſame ; eſpecially f he who 1s preſented be probably ſuſ- 
pectad of the ſame, Lind. 108. 1 

Biſhop] Or other ordinary who hath power to grant in- 


ſtitution. Lind. 108. 


He neither promiſed] By word or other ſtipulation. 
Lind. 108. 


Wer gave] Either by exchange, ot recompence, or 
confirmation of what had been given before, or by be- 


queſt, or remiſſion. Lind. 109, 


To the perſon preſenting him] And if he promiſe any 
thing to another, altho* it be not to him who hath the 
preſentation ; yet if it be fo that he ſhall not otherwiſe 
ave the benefice, this alſo is ſimony. Lind. 109. 


S:2 And 


— 
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And by Can. 40. To avoid the dit moos of ſimeny, 
becauſe . 85 and ſelling of ſpiritual and ecclefiaſtical func- 
tions, offices, promotions, dignities, and livings is extcrable 
before god; therefore the archbiſhop and all and every bifhoy 
or biſhops or any other perſon or perfons having authority to 
admit, inſlitute, collate, inſlal, or to confirm the election 
any archbiſhop biſhop or other perſon or perſons, to any ſpi- 
ritual or 2 fundlion dignity promotion title office 
juriſliction place or benefice with cure or without cure, or 
to any ecelefraftical living whatſoever, ſhall before every ſuch 
admiſſion inſtitution cellation in/lallation or confirmation 9 
election reſpettively miniſter to every — hereafter to 
admitted mftituted collated inſtalled or in or to 
any ardbbifh prick biſhoprick or other ſpiritual or eccleſiaſtical 
function dignity promotion title office juriſdittion place or 

ce with cure or without cure, or in or te any eccle 
ical living whatſoever, this oath in manner- and form follow- 
mg, the ſame to be talen by every one whon it concerneth, 
i his own perſon, and not by a proctor: *I N. N. do 

« ſwear, that 1 have made no ſimoniacal payment con- 
tract or promiſe, directly or indireQly, dy my ſelf, or 

« by any other to my knowledge or with my conſent, 
* to any perſon or perfons whatſoever, for or con- 
«« cerning the procuring and obtaining of this eccle- 
* Gatical dignity, place, preferment, office, or tiving” 
[refpeftrvely and particularly naming the ſame, whereunto hy 
is to be admitted, inſtituted, collated, inflalled, or confirmed] 
gor will at any time hereafter perform or fatisfy any 
„ fuch kind of payment contract or promiſe made by 
* any other without my knowledge or conſent: 80 my 
me god thro' Jeſus Chriſt,” 

And this oath, whether interpreted by the plain 
tenor of it, or according to the language of former 
oaths, or the notions of the catholick church con- 


cerning ſimony, is againſt a/ promiſes whatſoeyer. Gili. 


_ $02. 


Therefore tho” a perſon comes not within the ſtatute of 
the 21 El. hereafter following, by promiſing money, re- 
ward, gift, Prof, or benefit; yet he becomes guilty of 

Jury, if he takes this oath, after any promiſe of what 
ind ſoever. Ia. 

Dr Watſon queries, whether the oath 2 ſimony 
be not aboliſhed with the oath ex officio ; But 1 John- 
ſon ſays, he may as well query the oaths of allegiance 
and fupremacy ; for that a clerk is no more obliged = 

o 
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tice and allowance, eſpecially as the makers of the ſtatute 


_ ſelf perhaps not be ſufficient, fort he oaths of allegiance 
| which aboliſheth the oath ex officio, 


was ſimoniacal. But the court refuſed to grant it, till 
de had been convicted of the ſimony. Str. 70. 


= 
cle 
ſame 


 inve/lituye and inductien re Hall be utterly vcid fruſe 


Simony. 


cuſe or purge himſelf of ſimony by the one, than of re- 


bellion or popery by the other.  J/atf. c. 15. Fohnſ. 73. 
Which latter opinion is agreeable to the general prac- 


— 1 Q OO—Se—s 


which repealeth the oath ex officio, do not ſeem to have 
had any thought or intention of touching upon this oath 
inſt ſimony ; albeit the reaſon here alledged may of it 


and ſupremacy are injoined by ſtatutes ſubſequent to that 


Which ſtatute aboliſhing the oath ex officio, is as fol- 
loweth; viz. It ſhall not be lawful for any archbiſhop, biſhop, 
vicar general, chancellor, 2 or any other ſpiritual er- 
eccleſiaſtical judge, officer, or minifter, or any other perſon, 
having or exerciſing ſpiritual or eccleſiaſtical juriſdiftion, to 
tender or adminiſter unto any perſon whatſoever, the oath uſually 
called the oath ex officio, or any other oath whereby ſuch pere 
to whom the ſame is tenidred or adminiſtred, may be charged or 
compelled to confeſs, or accuſe, or to purge him or her 4 Te any 
criminal matter or thing, whereby he or ſhe may be liable to 
enſure or , puniſhment : any thing in this flatute, or any other 
Jaw, cuflom, or uſage heretofore to the contrary in any wiſe 
notwithflanding, 13 C. 2. c. 12. ſ. 4. | 
In the caſe of X. and Lewis, M. 4 G. an information 
was moved for againſt a clergyman, for perjury at his ad- 
miffion to a living, upon an affidavit that the preſentation 


II. By flatute. 


1. By the 31 Elis. c. 6. For the avoiding of fimony and 
ption in preſentations collations and donations of and ta 
dignities prebendi and other livings and promotions ec- 


5 
offical, and in admiſſions inflitutions and inductions to the 
| ; ſ. 4+ ; . 2 

It is enacted, that if any perſon or perſens, bodies pelitick and 
corporate, ſhall or do, for any ſum of monte} reward gift profit 
or benefit direflly or indirectly, or for or by reaſon * any 


promiſe agreement grant bond covenant or other aſſurance 


or for um of money reward gift profit or benefit 
2 2 er Amr preſent — = any per- 


' - ſor to any benefict with cure of ſouls, dignity, prebend, or 


living ec * er give or befiow the ſame for or in + 
of any ſuch corrupt cauſe or conſideration; every ſuch pre 

* . . . P . — . 
tien gift and-beflowing, and every admiſfion inſtitutian 


trate, and of none effect in law : And it fhall be lawful for the 
queen, her heirs and ſucteſſors, io preſent, collate unto, or giut 
or beſlotu, every ſuch benefice dignity prebend and living eccle- 
ſiaſlical, for that one time or turn only: And all and every 
perſon or perſens, bodies politick and corporate, that ſhall give 
or take any ſuch ſum of money reward gift or benefit direftly or 
indirectly, or that ſhall take or make any ſuch promiſe grant 
bond covenant or other afſurance, ſhall e and loſe the double 
value of one year's profit of every ſuch benefice dignity prebend 
and living eccleſtaſttcal :' And the perſon fo corruptly taking pre- 
curing ſeeking or accepting any ſuch benefice dignity prebend or 
living, ſhall thereupon and from thenceforth be adjudged a di 
- bled perſon in law to have or enjoy the ſame benefice dignity 
prebend or living eccleſiaſtical. ſ. 5, | 
And i any perſon ſhall for any ſum of money reward gift 
profit or commodity whatſoever direttly or indirettly ( other than 
for uſual and lawful fees) or for or by reaſon of any promiſe 
' agreement grant covenant bond or other aſſurance of or for any 
ſum of money reward gift profit or benefit whatſorver directly or 
1ndirettly, admit inſtitute inſlal induct inveſt or place am per- 
ſon in or is any benefice with cure of ſculi, dignity, prebend, or 
other —_—_— living ; every ſuch perſon ſo offending ſhall 
forfeit and life the double value of one year's profit of every ſuch 
benefice dignity prebend and living eccleſiaſtical; and thereupon 
1mmediately from and after the mveſ/ling inſtallation or induftion 
 theresf had, the fame benefice dignity prebend and living eccle- 
finſtical ſhall be eftſoens merely void; and the patron or perſon 
to whom the advowſon gift preſentation or collation ſhall by | 
appertain, ſhall and may by virtue of this act preſent or collate 
unto give and diſpoſe of the ſame benefice dignity prebend or li- 
ving eccleſiaſtical, in ſuch ſort to all intents and purpoſes, as if 
"rhe party ſo admitted inſtituted inflalled inveſted inductad or 
placed had been or were naturally dead, ſ. 6. | 
Provided, that no title to confer or preſent by lapſe, ſhall 
accrue upon any voitlance mentioned in this act, but after 
months next after notice given of ſuch voidance, by the ordinary 
to the patron. ſ. 7. Jane 
And if any incumbent of any benefice with cure of ſouls ſhall 
corruptly reſign or exchange the ſame, or corruptly take for ar 
in reſþeft of the reſigning or exchanging the ſame, diretily or 
\ endireftly, any penſion, ſam of money, or benefit whatſoever ; 
&s tell the giver as the taker 7 any far penſion, ſum of money, 
er other benefit corruptly, ſhall loſe double the value of the ſum 
fo given taken or had : the one motety as well thereof, as of the 
' forfeiture of the double value of one year's profit before mention-. 
ed, to be to the queen, and the other to him that will ſue for 
- the ſame in any of her majeſty's courts of record. ſ. 8. | 
N | Provided 


WW 


* 


Dimony. 
Provided always, that this act or any thing therin contain- 
ed, Hail not in any wiſe extend ta take away er reſtrain any 
puniſlunent pain or penalty limited preſcribed or inflicted by the 
laws eccleſiaſtical, for any the offences before in this act men- 
tianæd; but that the ſame ſhall remain in force, and may be put 
in due execution, as it might be before the mating of this act; 
this att, or any thing therein contained, to the contrary thereof 
in any wiſe notwithſtanding. ſ. . 

And moreover, if any perſon ſhall receive or take any mo- 
ney fee reward or any other profit directiy or indirectiy, or ſhall 
take any promiſe agreement covenant bond or other aſſurance to 
recerve or have any money fee reward or any other profit directly 
er indirettly, either to himſelf or to any other of his friends (all 
ordinary and lawful fees only excepted), for or to procure the 
erdaining or making 7 any miniſter, or giving of any ordery, 
or licence to preach ; be ſhall for every ſuch offence forfeit the 
ſum of 401: and the party ſo corruptly ordained or made mini- 
fler, or taking orders, forfeit the ſum of 101: And if at 
any time within ſeven years next after ſuch corrupt entring into 

"the miniſtry or receiving of orders, he ſhall accept or take any 
benefice, living, or promotion eccleſiaſtical ; then immediately 
from and after the induction inveſting or inflallation thereof or 
thereinto had, the ſame ſhall be eftſoons merely void; and the 
patron ſhall preſent, callate unto, give and diſpoſe of the ſame, 
as if the party ſo inducted inve/ted or inſtalled had been natu- 
rally dead : the one moiety 7 all which forfeitures ſhall be to 


. the queen, and the other to him that will ſue in any of her ma- 


Jeſty's courts of record. ſ. 10. 


S. 4. For the avoiding of ſimony] Almoſt all the authors 
who have treated of this ſubject, and even the learned 
Judges in delivering their reſolutions in caſes of ſimony, 

ve aſſerted that there is no word of ſimomy in this att 


and from thence a concluſion hath been drawn in favour 


of the eccleſiaſtical juriſdiftion, that the temporal courts 


have nothing to do with ſimony as ſuch, or to define what 
ſhall be deemed fimony and what not, but only to take 

nizance of the particular corrupt contracts therein 
ſpecified. Which conſequence, altho' deducible perhaps 
from other premiſſes, yet doth not follow from the afore- 
faid obſervation ; for it is plain here is the word ſimony: 


and the miſtake ſeemeth to have happened from this ſhort 
preamble being inadvertently printed at the end of the 


foregoing ſection, treating intirely of a different ſubject; 
ſo as to have been overlooked by the firſt perſon who 
made the obſervation, whom others have followed with- 
aut examination. 

Donations] 


. Simony. 

. - » Danations] For the like reaſon only (as it ſeemeth), 2 

doubt was made in the cafe of Bawderock and Mackallar, 

M. 9 Car, whether this ſtatute extendeth to donatives. 
Cre. Car. 330. 4 


S. 5. If any perſin or perſons] If one who hath no 
right, preſent by uſurpation, and doth. it by reaſon of any 
corrupt contract or agreement; that preſentation and the 
induction thereupon are hereby void: for this ſtatute ex- 
tends to all patrons, as well by wrong as by right. In 
like manner, if when a church is void, the void turn is 
purchaſed ;. altho' the grant of a void turn, as being a 
thing in action, is of it ſelf void, and the purchaſer's pre- 
ſentee comes in gui per uſurpaticnem ; yet becauſe. it is 
by means of a fimoniacal contract, it is as much ſimony, 
as if the grant had not been void. 1 I. 120. 3 Jil. 
153- Cro. Eliz. 789. n 
And it is to be obſerved, that this clauſe is general, 
If any perſon or perſons“, and doth make no allow- 
ance in the caſe of father and ſon, more than in the caſe 
of other perſons; and that therefore the notion that a 
jurchaſe of the next avoidance when the incumbent is 
Fck and ready to die, and the ſon's privity to that pur- 
chaſe, is leſs ſimony in the caſe of a ſon, than it would 
de in the caſe of any other perſon, hath no foundation in 
the act. Neither is the reaſon that a father is bound by 
nature to provide for his ſon, good to the aforeſaid pur- 
poſe ; for a man is bound by nature alſo to provide for 
himſelf, and ſo might as well purchaſe for himſelf. Vatſ. 
©. 8. Gib/. 798. q 
o if a father, in conſideration of a clerk's marrying 
this daughter, doth covenant with the clerk's father, that 
the will procure the clerk to be preſented, admitted, infti- 
tuted, and induced into ſuch a church upon the next 
avoidance thereof; this is a fimoniacal contract. Wat/, 
p C. 5. 
Directiy er indirectih] Simony may be committed, and 
yet neither the patron nor incumbent privy to it, or know- 
ang of it. Thus in a writ of error to reverſe a judgment, 
whereby the king had recovered in a quare impedit upon 
A title of ſimony, which was, that a friend of the patron 
agreed to give ſo much money to one (who was not the 
-patron), to procure the ſaid parſon to be preſented, who 
was preſented according to that agreement; it was aſſign- 
ed for error, that it did not appear, that either patron er 
parſon were knowing of this agreement, But by the 
; court ; 


_ inſtead © | 
. them all, that Peele ſhould continue to hold the living, 


tourt ; the parſon is ſimoniacally promoted: and a caſe 
was mentioned, where the parſon' of St Clements was 
ouſted, by reaſon that a friend had given money to a page 
belonging to the earl of Exeter, to endeavour to procure 
the preſentation, and neither the earl nor the parſon knew 
any thing of it, Matſ. c. 5. 


Bond covenant or other aſſurance, ef or for | ſum of money, 
reward, gift, profit or benefit whatſoever] The bond and 


aſſurance here mentioned, being for money, reward, gift, 


profit or benefit, à way was found very early to defeat the 
intention of this act, by general bonds of reſignation, where- 
by the preſentee obliged himſelf to reſign and void the 
denefice, within a certain time after warning to be given 
to him, or elſe indefinitely, whenever the patron ſhould 
require it.  Gzb/. 799, 800. 

And theſe bonds have been allowed both in law and 
equity : Thus in the caſe of Pecle and the earl of Carliſle, 
HM. 6 G. In the king's bench: In an action of debt upon 

bond, conditioned to reſign a benefice; the court refu- 
100 to let the defendant's counſel argue the validity of 


ſuch bonds, they having been ſo often eſtabliſhed even in 


a court of equity; and that alſo, where the condition is 
22 and not barely to reſign to a particular perſon. 
Ir. 227. 

So, M. 9 G. In the chancery, Peele and Capel. Capel 
on preſenting Peele to a living, took a bond from him to 
telign when the patron's nephew came of age, for whom 
the living was deſigned. When the nephew was of age, 
FAR a reſignation, it was agreed between 


wing 201 a year to the nephew. Peele makes the pay- 
— Wt years, but refuſing to pay an ee, hs 
patron puts the bond in ſuit. And then Peele comes in- 
to this court for an injunction, and to have back his 301 
a year, On hearing, the lord chancellor granted the in- 
junction, not (as he ſaid) upon account of any defect in 
the bond it ſelf, which be held good, but on account of 
the ill uſe that had been made of it: and as to the mo- 
ney, it being paid upon a ſimoniacal contract, he left the 
plaintiff to go to law for it. Str. 5 34. 
So, in the caſe of Duyſton and Saudys, M. 1686. The 


# * 


defendant upon his preſenting the plaintiff to a parſonage, 
took a bond of him to reſign ; which (as the reporter ſays) 
tho” in it ſelf lawful, yet the patron making an ill uſe of 
it, viz, to prevent the — — from demanding tithes 

in 


331 


332 


$ | 

. 
in kind, the court awarded a perpetual injunction againſt 
the bond. I Yern. 411. 1 u 

And in the caſe of Hyſket and Grey, in the king's bench, 
H. 28 G. 2. (which was a caſe out of chancery:) Debt 
upon a bond. Upon oyer. of the condition, it appeared 
that the i had been preſented to the living of Stain - 
ing by the obligee, and had agreed to deliver it. up into 
the hands of the ordinary, within three months after the 


expiration of five years, at the, requeſt of the plaintiff his 


heirs or aſſigns, or upon proper notice in writing, ſo that 
a new preſentation might be made. And after this recital 
of the agreement, the condition was, that if the defendant 
did deliver up into the hands of the ordinary the faid liying, 
fo as that the fame might become void, then the obliga- 
tion to be void. The defendant pleaded, that he did offer 
to reſign abſolutely the living, and that he delivered the 
reſignation to the ordinary that he might accept the ſame 
and the plaintiff make a_new preſentation; but that the 
ordinary refuſed to accept it. He pleaded further, that 
the agreement was corrupt; and that the bond was taken 
to keep the defendant in awe, and therefore ' alſo corrupt 
and void. Ryder chief juſtice delivered the reſolution of 
the court: The averring in the plea, that the agreement 
was corrupt, will not make it fo ; but it ſhould be ſet forth 
what ſort of corruption, that the court may judge whether 


fimoniacal or not. As to the point, whether a general 


bond of reſignation is good; we are all of opinion it is. It 
was determined in the caſe of lord Carlifle and Peele, But 
every ſimoniacal contract is void, where it is ſecured only 
by promiſe. Otherwiſe it is, when a bond is given for 
the performance of ſuch a contract, when the condition 
does not expreſs the agreement, but is only a condition 
for payment of money, becauſe we cannot 'go out of the 
written condition to yacate the obligation, and alſo be- 
cauſe a ſpecialty does not want a confideration to ſupport 
it, as a promiſe depending only upon ſimple contract does. 
It has becn objected, that cheſs kinds of bonds, when the 
contract appears upon the face of the condition to be for 
a general reſignation upon requeſt, are void: Indeed it 
docs look fo; but the law is otherwiſe. And as to the 
otzer objection, we are all of opinion that the plea in bar 


is bad, becauſe it is not averred that the biſhop has accep- 


ted this reſignation, and for theſe reaſons : 1. Becauſe 
without the acceptance of the ordinary, the reſignation is 
not compleat, and the patron can have no benefit of ſuch 
« rehgnuauon. 2. Becauſe the defendant has andertaken 
| for 
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tor the acceptance of the biſhop, as that is neceſſary to 
make a compleat reſignation, which he has by the condi- 
tion of his bond agreed to do. 3. Becauſe the plea does 
not contain a ſufficient excuſe for the biſhop's non-accep- 
tance of the reſignation; for the defendant has undertaken 
that the biſhop mal do it, or if he does not he will make 
a ſatisfaction by paying money or the like to the party who 
is injured thereby ; and this is reaſonable, and is the law 
in ſuch caſes, when the obligor untertakes for the act 
of a ſtranger. The ordinary is a judicial officer, and is 
intruſted with a judicial power to accept or refuſe reſigna- 
tions as he thinks proper. And judgment was given for 
the plaintiff, But it appearing that the patron had ad- 
yertiſed the living to be ſold, and, in treating with a pur- 
chaſer for it, that he had declared he aſked and expected 
a greater price for it, as he could compel an immediate 
reſignation : lord Hardwicke, for this reaſon, and as it 
was making a bad uſe of the bond, granted an injunction 
to reſtrain the patron from proceeding further upon the 
bond. 

In order to prevent the evil conſequences of this kind 
of traffick, Dr Gibſon takes occaſion to wiſh, that the 
ordinaries would do theſe two things : firſt, that they 
would refuſe to ordain any perſons but upon good and 
ſufficient titles, which would lefſen the number of thoſe 
who are ready to ſubmit to ſuch bonds; and in the next 
place, that they would refuſe to admit or accept any reſig- 
nations (without which the incumbent cannot void 
benefice in that way), but after the ſtricteſt enquiry, and 
the fulleſt ſatisfaction, concerning the motives and rea- 
ſons upon which they are made. Gibſ. 809, 1 
And Sir Simon Degge wiſheth (which indeed would 
more effectually cure the evil) that an act of parliament 
might be made, to declare all ſuch bonds to be void. 


Deg. p. 1. c. 5. | 


Shall be utterly void, rate, and of none effect in law 
Before this act, they 3 work th by ele. 
but hereby wry are made void without any deprivation, 
or ſentence declaratory in the eccleſiaſtical court: as was 
adjudged in the caſe of Fickcock and Hickcock, So as the 


| pariſhioners may deny their tithes, and alledge in the ſpi- 


ritual court that he came in by fimony. But Hutton faid, 
there was no remedy for the tithes, which a ffmoniacal 
incumbent had actually received, 1 Inf. 120. Gibf. 
800, 1, | 25 | 

But 


But here is to be obſerved a diverſity, between à pre- 
ſentation or collation made by a rightful patron, and an 
uſurper. For in caſe of the rightful patron, which doth 
corruptly preſent or collate, by the expreſs letter of this 
act the king ſhall preſent ; but where one doth uſurp, 
and corruptly preſent or collate, there the king ſhall not 
preſent, but the rightful patron : for the branch that 
gives the king power to preſent, is only intended where 
the rightful patron is in fault; but where he is in no 
fault, there the corrupt act and wrong of the uſurper ſhall 


not prejudice his title, 3 inf. 153. 


Aud it ſhall be lawful for the queen to preſent for that one 
ume or turn only] In this particular, the penalty of ſimo- 
ny which was by the canon law, with regard to the pa- 
tron, is ſomewhat * e : the canons which had been 
made both at home and abroad (when they ſpeak of this 
loſs of patronage) making it perpetual. But becauſe 
patronage in England is accounted a temporal matter, 
and corrupt patrons were not to be reached by the ec- 
cleſiaſtical laws (which could only touch the incum- 
bent); therefore, for the more effectual diſcouragement 
of ſimony, by affecting the patron alſo, this ſtatute was 
made, Gib/. 8or. | 


And every perſon . . . . . . that Hall take or make any ſuch 

%] So that the penalty (as it ſeemeth) is incurred 

by ſueh promiſe ;_ tho* the patron ſhould afterwards pre- 
ſent the clerk gratis.  Gib/, 801. 


Shall forfeit and uf the double value of one year's profit] 
And this double value ſhall be accounted, according to 
eee ſame may be letten, and ſhall be 
i a jury; and not according to the valuation in the 
Ling looks, 3 Hf. 154. | 
And the perſon ſo corruptly taking, procuring, ſeeking, or 
accepting] t was ſaid by Tanheld chief 1 Catvert 
and Kitthyn's caſe, that if a clerk ſceteth to obtain a pre- 
ſentation by money, altho' afterwards the patron preſent 
him gratis; yet this ſimoniacal attempt hath diſabled him 
to take that benefice. Gibſ. 801. | 


Be adjudged a diſabled perſon in law, ty have” or 
enjoy the ſame benefice] Many of the ancient canons of 
the church, make depoſition the puniſnment of fimony, 
whether in biſhops or preſbyters ; others make it drprr- 
vation. But the civil and canon law obſerve a difference 
in point ef penalty, between a perſon guilty of ſimony, 
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and a perſon ſimoniacally promoted. If the clerk him» 
ſelf is privy or party to the ſimonyy he is to be depri- 
ved of that, and for ever diſabled to accept any other; but 
if he is only ſimoniacally promoted, by ſimony between 
two other perſons, whereunto he was not privy, he is 
deprivable by reaſon of the corruption, but not diſabled 
to take any other. In like manner, according to this ſta- 
tute, if the preſentee was not privy to the ſimony, tho? 
the church is become void by the ſimony, yet he is not 
diſabled from being preſented again; for a man cannot be 
ſaid to be corruptly taking, who is not privy to the cor- 
rupt agreement, But a preſentee who was privy to 
the ſimony, is a perſon diſabled to enjoy the fame be- 
nefice during life, nor can the king or any other diſ- 
penſe with the diſability, Gif. 801. 2 Haw, 396. 
12 Co. 107. | 
8. 6. Admit, inflitute, inſtall, indaf?} The reaſon of 
this clauſe; lord Coke tells us, (for, he fays, he was of 
that parliament, and obſerved the- proceedings therein) 
was, to avoid haſty and precipitate admiſſions and inſti- 
futions,. to the prejudice of them that had right to pre- 
ſent, by putting them to a quare impedit; and it is pre- 
ſumed, that no ſuch haſte or precipitation is uſed, but 
for a corrupt end and purpoſe, 3 If. 155. 
. » Immediately the inve/ting, inſtallation, or inductian 
Albeit the — is f Yes 
but the king: yet the church becometh not void 
this branch of the act, until after induction. 3 
153 

S. 9. Shall not in any wiſe extend to tale away or re- 

| anifhment pain or penalty, limited preſcribed or in- 


firain any þ TR_ | 
fied by the laws eccleſiaſtical] So far are the ancient ec- 


eleſiaſtical laws againſt ſimony, and the power of the fpi- 
ritual court in the execution of thoſe laws, from being 
ſuperſeded by this a& ; that hereby they are expreſly con- 
firmed, And all promiſes and contracts, of what kind 


foever, being forbidden, and by conſequence punithable, - 


by the laws eccleſiaſtical ; it follows, that it could not 
be the intention of the legiſlators, to make this ſtatute 
the rule and meaſure of ſimony; but only to check and 
reſtrain it in the moſt notorious inſtances. Gibhſ. 8or. 
Which conſideration ſeemeth fully to warrant biſhop 
Stillingfleet's obſervation, that this ſtatute doth not abro- 


gate the eccleſiaſtical laws as to ſimony, but only FI 
ome 


by inſtitution, againft al 
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ſome particular penalties on ſome more remarkable ſimo- 


niacal acts, as to benefices and orders; but doth not go 
about to repeal any ecclefiaſtical Jaws about ſimony, or 
to determine the nature and bounds of it: And alſo the 
obſervation of 'archbiſhop Wake; that this act is not 
privative of the juriſdiction of the church, or its conſti- 
tutions, but accumulative ; that it leaveth to the church 
all the authority which it had before ; only, whereas be- 
fore theſe crimes were inquirable and puniſhable by the 
eccleſiaſtical judge alone, they may now, in ſome caſes 
ſpecified in this ſtatute, be brought before the civil ma- 
giſtrate alſo, — 798. 

And therefore ſtill the eccleſiaſtical court may. proceed 
againſt a ſimoniſt pro ſalute anime, and upon examina- 
tion and evidence deprive him for that cauſe: and this, 
altho' he was not privy to the contract; for there are no 
acceſſaries in fimony. And when the ſpiritual court hath 
ſo ſentenced the ſimony, the temporal court ought to 

ive credence thereto, and ought not to diſpute whether 
it be error or not. For the temporal court cannot take 
cognizance of their proceedings herein, whether they be 
lawful or not; which is the reaſon that in the temporal 
court it ſufficeth to plead a ſentence out of the ſpiritual 
court briefly, without ſhewing the manner thereof, and 
of their proceedings. And tho' it hath been ſaid, that 


in the ſpiritual court they ought not to intermeddle to 


deveſt the freehold, which is in the incumbent after in- 
duction ; it is true indeed, they cannot alter the freehold, 
but they by their proceeding meddle only with the man- 
ner of obtaining the preſentment, which by conſequence 
only deveſteth the freehold from the ſimoniſt by the diſ- 
ſalution of his eſtate, when his admiſſion and inſtitution 
are voided ; and therefore may proceed : or rather, the 
church being made void by act of parliament, he who 
pretends to be incumbent thereof hath no freehold there- 
in; ſo, depriving of him, cannot be ſaid to deveſt any 
freehold from him, However, it is beſt, that not any of 
the articles to be examined upon in this caſe, be ſuch as 
may expreſly draw the right and title of the benefice in- 
to queſtion ; left occaſion be taken from thence to bring 
a prohibition. Fatf. c. 5, 

2. By the 1 W. c. 16. JHhereas it bath often happened, 
that perſons fumoniack or ſunoniacally promoted to benefices or 
ecclefrafrical livings, have enjoyed the benefit of ſuch livings 
many years, and ſometimes all their life time, by reaſon of the 
fecret carriage of ſuch ſimoniatal dealing ; and after the death 
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ſuch fimpnidch perſon, another perſon innocent of ſuch crime, 
2 of ſuch preferment, being preſented {wee 

another patron innocent alfa of that ſimoniacal contratt, have 
been troubled and removed upon pretence of lapſe or atherwi 
to. the prejudice of. the innocent patron in reverſion, and of 
clerk, Whereby the guilty goeth away with 1 hog 
trinie, and the innocent ſucceeding patron and his clerk are 
puniſbed, -contrary to all reaſon and good conſcience : for pre- 
vention tber 4t is enacted, that after the death perſon 
fo fimoniacally promoted, the offerice or contract of ſimony ſhall 
neither by way of title in pleading, or in evidence to a jury, or 
otherwiſe, be alledged or pleaded to the prejudice of any other 
patron wnnagent of fimony, or of h1s clerk by him preſented or 
promoted, upon pretence of 74 to the crown or to the metro- 
politan or otherwiſe ; unleſs the perſon fimoniack or ſimoniacally 
promoted, or his patron, was conuicted of ſuch offence at the 


commdn law or in ſome eccleſiaſtical court, in the fe time of the 


perſon fimontack or fimoniacally promoted or preſented. ſ. 1, 2. 
And no leaſe really and bona fide made by any perſon ſimoni- 
ack or ſimoniacally promoted to any deanry prebend or parſonage 
ar other eccleſeaſtical benefice or dignity, for good and valuable 
Lonſideration, to any tenant or per ſon not being privy to or ba- 
wing notice of ſuch ſimony, ball be impeached or avoided for or 


reaſon h jumony, but ſhall be good and effeftual in law, 


p - ſaid fimony notwithftanding. 1. 3. 


3. By the 12 An. ſt. 2. c. 12. Jhereas ſome of the 
clergy have procurcd preferments for themſelves, by buying eccle- 
faflical livings, and others have been thereby diſcouraged ; it is 
enatted, that if any perſon ſhall for any ſum of money reward 
gift profit or advantage directly or indirettly, or for or by rea- 
ſen of any promiſe agreement grant bond covenant or other aſſu- 

rance of or for any ſum of money reward gift profit or benefit 
whatſoever direftly or indireftly, in his own name or in the 
name of any ather perſon, take procure or accept the next avoi- 
dance of or preſentation to any benefice with cure of ſouls dignity 


 prebend or living ecclefiaſtical, and ſhall be preſented or collated 


thereupon ; every ſuch preſentation or collation, and every ad- 
miſſion inſtitution inveſliture and induction upon the ſame, ſhall 
be utterly void fruftrate and of no ect in law, and ſuch agree- 
mint ſhall be aa ſimoniacal contract; and it ſhall be law- 
ful for the queen, her heirs and ſucceſſors, to preſent or collate 
wnto, or give or beſtow every ſuch benefice dignity prebend and 
living eccleſiaſtical, for that one time or turn only; and the per- 
ſm fo corruptly taking procuring or accepting any ſuch benefice 


nit) — or living, —_ thereupon and from 2 
. 4 
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 wacancy, and to be vicar of the ſaid vicarage and pariſh 
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he adjudged a diſabled perſon in law to have and enjoy the 

and ſhall alſo be ſubject to any puniſhment pain or penalty limited 
eſcribed or inflicted by the laws ecclefiaftical, in like manner 


as if ſuch corrupt agreement had been made, after ſuch benefice 
4770 prebend or living eccleſiaſtical had borione vacant ; any 


. law or ſtatute to the contrary in any wiſe notwithſlanding. 


Which ſtatute having been underſtood as only prohibi- 
ting clergymen from purchaſing liyings for themſelves ; the 


intention thereof (if that was its ſole intention) may be 


eaſily fruſtrated, by employing others to purchaſe for 
them. ; 4.7 


4. By the 20 G, 2. g. 52. All offences of ſimony, and all 
PRA x and ſentences thereupon, are excepted out of the 


general pardon granted by that act, 
The form of a general bond of reſignation hath 
been thus; 


NOW all men by theſe preſents, that we A. B. of —— 
K in the county of —— tlerk, and C. D. of——#n the 


county f gentlemen, are held and firmly bound to E. F. 


in the county of ——eſquire, in the ſum f. good 
and lawful money of Great Britain, to be paid to the ſaid E. F. 
or to his certain attorney, his executors adminiſtrators or aſſigns : 
For the true payment whereof, we bind ourſelves and each f 
us, jointly and ſcveralhy, and each and every of aur joint and 
ſeveral heirs executors and adm;mſtrators, firmly by theſe pre- 


in the year of the reign of our ſovereign lord George th 


third of Great Britain, France, and Ireland, king, defender 


of the faith, and ſo forth, and in the year of our lord one 
Aa and ſeven — and ſixty three. pinch; þ 
WHEREAS the abovenameed E. F. is ſeiſed of ar intitled 
to the advowſon, nominal ion, right of patronage and preſenta- 
tion of the vicarage [or, rectory] of the. pariſh church of G. 
jn the county of: and dioceſ of ———whith is now be- 
come vacant ; and whereas the ſaid E. F. hath preſented, no- 
minated, and appointed the abouebound A. B. to ſupply * ſaid 
urch 
of G. in order for him the ſaid A. B. to be inflituted and in- 
gutted thereto by the proper ordinary; and whereas the ſaid 
A. B. hath agreed to reſign and deliver up the ſaid vicarage 
and pariſh church of G. into the hands of the proper ordinary, 
upon the requeſt of the ſaid E. F. his heirs executors adminiſtra- 
ters or aſſigns, or upon notice in writing given to him or left for 
4 
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him for that purpoſe at the vicarage houſe of the ſaid vicarage 
by the ſaid E. F. his heirs executors adminiſtrators or aſſigns, 
fo that thereby the ſaid vicarage and pariſh church may become 
vacant, and the ſaid E, F. his heirs executors adminiſtrators or 
offers, patrons of the ſaid church, may preſent anew : Now 

condition of the abovewritten obligation is ſuch, that if the 
abovebound A. B. do and ſhall upon the requeſt of the ſaid 


E. F. his heirs. executors adminiſtrators or aſſigns, or upon no- 


tice in writing given to him the ſajd A. B. or left for him for 
that purpe 7 at th? vicarage houſe of the ſaid vicarage by the 
faid E. F. his heirs executors adminiſtrators or aſſigns, alſo- 
lutely reſign and deliver up the ſaid vicarage and pariſh church 
G. afongſcid, with its appurtenances, into the bands of the 
proper ordinary or guardian of the ſpiritualties for the time be- 
ing abſolutely to accepi 4 ſuch reſignation of the ſaid vicarage 
and pariſh church of G. whereby the ſaid vicarage and pariſh 
churth of G. may become vacant, and the ſaid E. F. his heirs 


* executors adminiſtrators or aſſigns, patrons of the ſaid church, 


may preſent anew to the ſaid vicarage and pariſh church, diſ- 
charge * charges and incumbrances done or ſuffered by the 

and alſo, if the ſaid A. B. do not or ſhall not com- 
mit or ſuffer, or cauſe to be committed, any waſte or dilapida- 


. tions, upon the bouſes, lands, tenements, or hereditaments be- 


longing to the ſaid uicarage, during the time he Hall be ſo vicar 
the ſaid vicarage and pariſh church ; Then this obligation ta 
void, otherwiſe to be and remain in full force and virtue. 


Signed, ſealed, and delivered (the A. B. 
paper having been firſt duly ſlamp- | C. D. 
ed] in the preſence of us. 
ER I a AK... 
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J. HE original of fine-cures was thus: The rector Original of ne- 
(with proper conſent) had a power to intitle a es. 


vicar in his church, to officiate under him; and this was 


often done: and by this means, two perſons were inſtitu- 


ted to the ſame church, and both to the cure of ſouls, 

and both did actually officiate. So that however the rec- 

tors of ſine-cures, by having been long excuſed from reſi- 

dence, are in common opinion diſcharged from the cure of 

fouls (which is the reaſon of the name) ; and * 
Z 2 


No fine-cure 
. | where there is 
but one incum- 
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the cure is ſaid in the law-books to be in them Babitualits 
only; yet in ſtrictneſs, and with regard to their origi 
inſtitution, the cure is in them act᷑ualiter, as much as it iy 
in the vicar." Gibſ. 719. Jobnſ. 85. 

That is to ſay, where they come in by inſtitution ; but 
if the rectory is a donative, the cafe is otherwiſe: for 
there, coming in by donation, they have not the cure of 
fouls committed to them. And theſe are moſt properly 
ſine-cures, according to the genuine ſignification of the 
word. Fohnſ. 85. 

2. But no church, where there is but bne incumbent, 
is properly a ſine- cure. If indeed the church be down, 
or the pariſh become deftitute of pariſhioners without 
which divine offices cannot be performed; the incumbent 
is of neceſſity acquitted from all publick duty: but ſtill 
he is under an obligation of doing this duty, whenever 
there ſhall be a competent number of inhabitants, and the 
church ſhall be rebuilt. And theſe benefices are more 
properly depopulations than fine-cures. TFobnſ. 84, 

3. Biſhopricks, deanries, and archdeaconries, were of 
old generally ſaid to have che cure of fouls belonging to 
them; fome have ſaid the fame of prebends, but with leſs 
reaſon. Biſhops have the cure of their whole diocefes ; 
and archdeacons do, in many particulars, ſhare with them 
in their ſpiritual cures. The dean was faid to have the 
cure of his canons, and of the reft belonging to the choir ; 
who were all in old time to make their confeſſions to him, 
and feceive abſolutions from him; but it doth not appear, 
that the canons or prebendaries have or had the cure of 
ſouls, in this or any other reſpe&t. They are indeed for 
the moſt part inſtituted, but not to the cure of ſouls. 

ohnſ. 86. | 
7 B Poſſeſſion of ſine-cures (not being exempt as is 
aforeſaid) muſt be obtained by the ſame methods by which 
the poſſeſſion of other rectories and vicarages is obtained, 
namely, by preſentation, inſtitution, and indutidn. And 


the reaſon is, becauſe the vicarage had not its beginning by 


appropriation and endowment (which was a diſcharge to 
the parfon from the cure), but by intitulation, that is by 
being admitted to a title, ar a ſhare in the profits and cure 
of the rectory, together with the rector, and in ſubordi- 
nation to him as vicar. For altho* by a conſtitution of 
archbiſhop Langton there might not be two rectors or par- 
fons in one church ; yet there might be, and ſometimes 
were eſtabliſhed in the ſame church both a rector and 
vicar, with cure of ſouls: and in fuck caſe, the reQory 


trona 
nc 


— * 


Sine⸗ ture. 


eine to de a ſine - cure, not becauſe it was really ſo in 
law, but becauſe the rectors got themſelves excuſed from 
refidence; and by degrees devolved the whole ſpiritual 
cure upon the vicars. Gig. 818, 

Upon which ground, the poſſeſſors of fine-cures, are 
not bound to read the thirty nine articles by the 13 El. 
.. 12, And in this only, inſtitution, to ſine-cures differs 
from inſtitution to other benefices. food 86. 
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5. Sine-cures are not within the ſtatute of pluralities, Not within the 
ſuch livings being not by the ſaid ſtatute deemed incom- fatute of Plora- 


patible ; but only thoſe to which the cure of ſouls is actu- 


Aly, and not only habituall) annexed. Deg. p. I. c. 13. 


Singing of pſalms. Sce Publick wozchlp. 
Slander. See Dekamation. 
Sodomy. See Buggerp. 


Son, ſucceeding his father in a benefice. See 
Ef Benelice. 


Spoliation. 


80 LIATION is a writ obtained by one of the par- 
ties in ſuit, ſuggeſting that his adverſary ( oliavit) 
hath waſted the fruits, or received the ſame, to the pre- 
judice of him who ſueth out the writ, 1 Ought. 13, 

And a cauſe of ſpoliation ſhall be tried in the ſpiritual 
court, and not in the page. And this ſuit lieth for 
one incumbent againſt another, where they both olaim by 
one patron, and where the right of the patronage dock 
not come in queſtion or debate. As if a parſon be creat 
4 biſhop, and hath a diſpenſation to, keep his benefkice, an 
afterwards the patron preſents another incumbent, who is 
inſtituted and inducted ; now the biſhop may have againſt 
that incumbent a ſpoliation in the ſpiritual court, becauſe 
they claim both by one patron, and the right vf the pa- 

$5.40 not come in debate, and becauſe the other 
ncumbent came to the poſſeſſion of the benefice by the 
courſe of the ſpiritual law, that is to ſay, by inſtitution 
and induction; ſo that he hath colour to have it, and to 
be parſon by the ſpiritual law : for otherwiſe, if he be not 
inſtituted and inducted, ſpoliation lies not againſt him, 


* 


£ 3 : but 
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i Spoltation. 


but rather a writ of treſpaſs, or an aſſiſe of novel diſleifiit, 


Terms of the L. 


So it is alſo, where a parſon who hath a plurality doth 
accept another benefice, by reaſon whereof the patron pre- 
ſents another clerk, who is inſtituted and inducted : Now 
the one of them may have a ſpoliation againſt the other, 
and then ſhall come in debate whether he hath a fufficient 
2 or not. And ſo it is in caſe of deprivation. 

a ö 
The ſame law is, where one telleth the patron that his 
clerk is dead; whereupon he preſents another; there the 
firſt incumbent, who was ſuppoſed to be dead, may have 
a ſpoliation againſt the other. And fo in divers other like 
caſes. T. I. c 

If a patron do preſent a clerk unto an advowſon, who 
is inſtituted and inducted, and afterwards another man 
doth preſent another clerk to the ſame advowſon, who is 
alſo mſtituted and inducted; there, one of them ſhall not 
have a ſpoliation' againſt the other, if he diſturb him of 


the church, or do take away the fruits thereof; becauſe 


the right of the patronage doth come in. debate in the ſpi- 
ritual court which of the patrons hath a right to preſent, 
nd therefore in that caſe, if one of them ſue a ſpoliation 
againſt the other, he ſhall have / prohibition unto the 
ſpiritual court, and no conſultation hall be granted for 
the cauſe aforeſaid, F. N. B. 86. ; 
When ſpoliation is brought to try which of two perſons 
inſtituted is the rightful incumbent of a parſonage or vi- 
carage, or after ſentence given againſt one of the parties 
who hath appealed ; it is uſual for the eccleſiaſtical judge, 
at the petition of either of the parties, to decree that the 
fruits of the church be ſequeſtred, and to commit the 
power of collecting them to the churchwardens or ſome 
others of the ſame pariſh, firſt taking bond of ſuch per- 
ſons, whereby they ſhall be.obliged to colle& and keep 
the tithes for the uſe of him that ſhall be found to have 
the right, and to render a juſt account when called there- 


unto, And the judge is alſo wont to appoint ſome mini- 


ſter to ſerve the cure, for the time that the controverſ 

ſhall depend; and to command thoſe to whom the ſequeſ- 
tration is committed, to allow ſuch ſalary as he ſhall 
aſſign out of the profits of the church, to the parſon that 
he orders to attend the cure, And after the ſuit is deter- 
mined, the ſequeſtration is to be taken off, and the profits 


collected to be reſtored to him that prevails at law; to 
wit, in ſpegie, if they remain ſo, or if not, the value of 


them. Half. c. 30. 
© | : Stamps. 
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Stamps. 
FT AMP duties relating to the ſeveral matters treated 
of in this book, by the acts of 5 W. c. 21. 9 10 
c. 26. 12 An fl. 2. c. 30 G. 2. c. 19. and 32 


G. 2. c. 35. ſeem to be as follows : 
1. For every ſkin and piece of vellum of parchment, Treble 40% 


8 


or ſheet of paper, on which ſhall be written any grant or 
letters patent under the great ſeal; of any honour; dignity, 


promotion, franchiſe, liberty or privilege, or exemplifica- 
tions of the ſame (except charity briefs) ;—diſpenſation to . 
hold two livings, or any diſpenſation or faculty from the 

archbiſhop of Canterbury, or maſter of the faculties ;— 

admittance of a fellow of the college of phyſicians, or of 
any advocate, proctor, notary, or other officer in any 

eccleſiaſtical court ;—appeal from the court of arches; or 

the prerogative courts—ſhall-be paid a ſtamp duty of 61 

or treble 40s. | 

2. Preſentation or donation under the great ſeal, col- Double 400, 
lation, or any preſentation or donation by any patron to 
any ſpiritual promotion of 101 a year in the king's books, 

—41 or double 408. | 
Letters patent for charity briefs ;—regiſter, entry, Single 40% 
imonial, certificate of a degree in the univerſities (ex- 

cept the regiſter or entry of a bachelor of arts 40. 

4. Inſtitution, or licence, that ſhall paſs the ſeal of Treble 5%. 

any biſhop, chancellor, or other ordinary, or any eccleſi- 

aſtical court (except licences to ſchoolmaſters and tutors) 

—158. | 

5. Exemplification that ſhall paſs the ſeal of any Double 58, 
court ;—licence to ſchoolmaſters and tutors; — probate of 
& will, or letters of adminiftration for an eſtate above 201 
value (except of common ſeamen or ſoldiers ſlain or dead 
in the ſervice)—10s. 

6. Licenee for, or certificate of marriage (except the Sing!e 5. or 
certificate of the marriage of a ſeaman's widow) com- double 2+ 6d, 
miſhon iſſuing out of any eccleſiaſtical court, not other- 
wiſe particularly charged —5s. 

7. Bond, leaſe, contract, or other obligatory inſtru- single 2s 64, 
ment, proteſt, procuration, or any other notarial act, 

28. 6d. 

8. Matriculation in the univerſities, 28. Double 18, 
9. Writ of dedimus poteſtatem out of chancery to ap- Treble 64, 
point guardians, 18 6d, ah 


Z 4 10. Affi- 


| 
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Double 6d. 


Double 1d, 


Stamps. 

10. Affidavit, N for burying in woollen) ; copy 
thereof to be read or filed in court ; citation, monition, 
libel, allegation, depoſition,, anſwer, ſentence or final 
decree, inventory, or any copies of them — 18. 

II, Copy of a will, 2d. 


—— — _u_ 


Stipendiary pꝛieſts. 


IH E ſtipendiary prieſts were for trentals, anniver- 
| ſaries, obits, and ſuch like; N the doc- 
trine of purgatory and maſſes ſatisfactory.” And for theſe, 
chantries were founded and endowed, to pray for the ſouls 
of the founder and his friends: Which chantries were 
diſſolved by the ſtatute of the 1 Ed. 6. c. 14. moe 


Striking in the Church or Church-yard. See 
e Church. 3 


— 
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 Subdeacon. 


CUB DEACON is one of the five inferior orders in 
— the Romiſh church ; whoſe office it is, to wait upon 
the deacon in the adminiſtration of the ſacrament of the 
lord's ſupper. Gif, 99. 7 


Suffragan, See Tilhops. 


ä — _ "I _— 
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Suicide. 

V the rubrick before the burial office ; perſons who 
B have laid violent hands upon themſelyes, ſhall not 

ave that office uſed at their interment. 2 5 
And the reaſon thereof given by the canon law is, be- 
cauſe they die in the commiſſion of a mortal fin (Lind. 
164); and therefore this extendeth not to idiots, luna- 
ticks, or perſons otherwife of inſane mind, as children 
under the age of diſcretion, or the like; ſo alfo not to 
11 3 E 


— 


. Smnieide,” 
thoſe who do it involuntagily, as where a man kills him- 
ſelf by accident; for in ſuch caſe it is not theix crime, 
but their very great misfortune. 1 5 


Sunday. See Lotd ' day. 
Superinſtitution, Sce Beneſice. 
Suppoſititious births. See Baſtatugs. 
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1. I ORD chief juſtice Hale ſays; The ſupremacy of King's f- 
1. the crown. of England in matters erbte iy 7 9,00 on 


a moſt indubitable right of the crown, as appeareth by 
records of unqueſtionable truth and authority, 1 H. H. 


75. 

Lord chief juſtice Coke faith ; By the ancient laws of 
this realm, this kingdom of England is an abſolute empire 
and monarchy, conſiſting of one head, which is the King; 
and of a body conſiſting of ſeveral members, which. the 
law divideth into two parts, the clergy and laity, both of 
them next and immediately under god ſubject and obe- 
dient to the, head. 5 Co. 8. 40. Candrey's caſe. 

By the parliament of England in the 16 R. 2, 6. 5. it 
is alerted, that the crown of England hath been fo free at 
all times, that it hath been in no earthly, ſubjection, but 
immediately ſubject to god in all things touching the re- 
gality of the ſame crown, and to none other. 

And in the 24 H. 8. c. 12. it is thus recited; By ſun- 
2 and authentic hiſtories and chronicles it is manifeſtly 
declared and expreſſed, that this realm of England is ag 
empire, and fo hath been accepted in the world, govern- 
ed by one ſupreme head and king, having dignity and 
royal eſtate of the imperial crown of the ſame: unto 
whom a body politick, compact of all forts and degrees 
of people, divided in terms and by names of ſpiritualty 
and temporalty, been bounden and owen to bear next un- 
to god, a natural and humble obedience ; he being alſo 
furniſhed by the goodneſs and ſufferance of almighty god, 
with plenary whole and intire power, preeminence, au- 
thority, prerogative, and juriſdiction, to render and yield 
juſtice and final determination to all manner of perſons 
reſiants within this realm, in all caſes matters debates and 
6ontentions, without reſtraint or provocation to any fo- 

reign 
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|  Sulpzematy. 

reign princes or potentates of the world; in cauſes ſpi- 
ritual by judges of the ſpiritualty, and cauſes temporal by 
temporal judges. PF, 
Again, 25 H. 8. c. 21. The realm of England, re- 
cognizing no ſuperior under god, but only the king, 
hath been and is free from ſubjection to any man's laws, 
but only to ſuch as have been deviſed made and obtained 
within this realm for the wealth of the ſame, or ts ſuch 
other as by ſufferance of the king, the people of this 
realm have taken at their free li by their own con- 
ſent to be uſed amongſt them, and have bound themſelves 
by long uſe and cuſtom to the obſervance of the ſame, 
not as to the obſervance of the laws of any foreign 
prince potentate or prelate, but as to the cuſtomed and 
ancient laws of this realm, originally eſtabliſhed as laws 
of the fame by the ſaid ſufferance contents and cuſtom, 
and none otherwiſe. | - | 

2. Can. 1. As our duty to the king's moſt excellent 
majeſty requireth, we firſt decree and ordain, that the 
archbiſhop from time to time, all biſhops, deans, arch- 
deacons, parſons, vicars, and all other eccleſiaſtical per- 
ſons, ſhall faithfully keep and obſerve, and as much as 


in them lieth ſhall cauſe to be obſerved and kept of others, 


all and ſingular laws and ſtatutes made for reſtoring to 
the crown of this kingdom, the ancient juriſdiction over 
the ſtate eccleſiaſtical, and aboliſhing of all foreign power 
repugnant to 'the ſame. Furthermore, all ecclefiaſtical 
perſons: having cure of ſouls, and all other preachers, 
and readers of divinity lectures, ſhall to the uttermoſt of 
their wit knowledge and learning, purely and ſincerely 
(without any colour of diſſimulation) teach manifeſt open 
and declare, four times every year at the leaſt, in their 


ſermons and other collation and lectures, that all uſurped 


and foreign power (foraſmuch as the ſame hath no eſta- 
bliſhment nor ground by the law of god) is for moſt juſt 
cauſes taken away and aboliſhed, and that therefore no 
manner of obedience or ſubjection within his majeſty's 


realms and dominions is due unto any ſuch foreign pow- 


er; but that the king's power, within his realms of Eng- 
land Scotland and Ireland and all other his dominions and 
countries, is the higheſt power under god, to whom all 
men, as well inhabitants as born within the ſame, do by 


.god's laws owe moſt loyalty and obedience, afore and 
above all other powers and potentates in the earth. | 


Can. 2. Whoever ſhall affirm, that the king's majeſty 
hath not the fame authority in cauſes eeclefiaſtical, that 
the 
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the godly kings had amongſt the jews and chriſtian em- 

perors of the primitive church, or, impeach any part of 

his regal ſupremacy in the ſaid cauſes reſtored to the 

crown, and by the laws of this realm therein eſtabliſhed ; 

let him be excommunicated ipſo facto, and not reſtored 

but only by the archbiſhop, after his repentance and 

publick revocation of thoſe his wicked errors. 

Can. 26. No perſon ſhall be received into the miniſtry, 

nor admitted to any eccleſiaſtical function, except he ſhall 

firſt ſubſcribe (amongſt others) to this article following : 

that the king's majeſty under god is the only ſupreme go. 
vernor of this realm, and of all other his highneſs's 40 
minions and countries, as well in all ſpiritual or eccle- 

ſiaſtical things or cauſes, as temporal; that no fo- 

reign prince, perſon, prelate, ſtate, or potentate hath or 

ought to have any juriſdiction, power, ſuperiority, pre- 

eminence, or authority eccleſiaſtical or ſpiritual, within, 

his majeſty's ſaid realms dominions and countries, 

3 Art. 37. The queen's majeſty hath the chief power in By the thirty 
- this realm of England, and other her dominions; unto dae articles, 

whom the chief government of all eſtates of this realm, 

whether they be eccleſiaſtical or civil, in all cauſes doth 

appertain z and is not, nor ought to be ſubject, to any 

foreign juriſdiction. But when we attribute to the-queen's 


of majeſty the chief government, we give not thereby to our ; 
Cr princes the miniſtring either of god's word, or of the ſa- 
Y craments ; but that only prerogative which we ſee to have 
s been-given always to all godly princes in holy ſcripture 
f by god himſelf, that is, that they ſhould rule all eſtates 
4 and degrees committed to their charge by god, whether 
they be eccleſiaſtical or temporal, and reſtrain with the 


civil ſword the ſtubborn and evil doers. The biſhop of 
Rome hath no juriſdiction in this realm of, England. 3 
4. Albeit the king's majeſty juſtly and rightfully is and Ny a& of parka+ þ 
ought to be the ſupreme head of the church of England, went. 
and fo is recogniſed by the clergy of this realm in their convo- 
cations, yet nevertheleſs, for corroboration and confirma- 
tion thereof, and for the increaſe of virtue in Chriſt's re- 
ligion, and to repreſs all errors, herefies, and other 
enormities and abuſes; it is enacted, That the king our 
fovercigh lord, his heirs and ſucceſſors kings of this 
realm, ſhall be taken accepted and reputed: the only 
ſupreme head in earth of the church of England ; and 
ſhall have and enjoy annexed to the imperial crown of 
this realm, as well the ſtyle and title thereof, as all ho- 
nours, dignities, preheminences, jurifdictigns, privileges, 
authorities, 
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authorities, immunities, profits and commodities ta the 


ty of ale heap 4 the ſame church belong- 


faid ne as 


rors, h 88, abuſes, of· 
fences, pln and enormities whatſoever they be, 
which by any manner of ſpiritual ! or juriſdiction 
may lewefully | be reformed, re _ reſſed, ordered, redreſled, 
corrected, re ſcained, or amended moſt to the pleaſure of 
almighty Bop" e increaſe of virtue in Chriſt” s religion, 
and for the conſervation of the peace unity and tranqui- 
lity of this realm; any uſage, cuſtom, foreign laws, fo- 
reign authority, ſcription, or any other thing to the 
contrary notwickſfanding. ASC I. ... 


Recogniſed by the clergy of this realm in their convoeations} 
Which recognition, after deliberation and debate in both 
houfes of convocation, was at length agreed upon in theſs 
words ———eccclefie et cleri anglicani, cujus fingularem pro- 
tectorem unfcum, er ſupremum dominum, et quantum per Chriſti 


tegem leck; N ſupremum capt ipfius en e 


juifly lawfully and notoriouſly known named publiſhed 
and declared, to be king of England France and Ireland, 
defender of the faith, and of the church of England and 
alſo of Ircland in earth ſupreme head, and hath Juſtiy and 
lawfully uſed the title and name thereof; it is enacted, 
that all his majeſty's ſubjects ſhall from henceforth acoept 
and take the ſame his maj et 's ſtyle, as it is declared and 
ſet forth in manner — form following, viz. Henry the 
eighth, by the grace of god king of England France and [re- 
Aud, defender of the faith, and of the fra of "England: and 
% of Ireland * earth the ſupreme head + and the ſaid ſtyle 
be for ever united and annexed to the imperial er crow 

of this realm. 35 H. 8. c. 3. 


Defender of the Faith] This title, altho' ſeenetimes at- 
tributed to our kings before, yet was peculiarly and in a 
more ſolemn manner given to king Hen. 8. by pope Leo 
10. for writing — Luther. 


And of the church of England and alſo of Ireland in earth 
the — — me head] Theſe are the words which ſeem to be 
„in the abbreviated ſtyle of the king, as it 

is now uſually na a ao of the faith, and ſo 


fern}. 


6. By 


al Page power from time to 


me to to li, — . reform, order, correct, re- 
cms a — 1 1 err 


: 2 
5. Whereas . king hath heretofore been and is 
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bf the church of England and Ireland, or any of them, 
immediately under god; or that the biſhop of Rome or 
any other perſon than the king of England for the time 
being is or ought to de by the laws of god ſupreme 
head of the ſame churches or of any of them; he, his 
aiders comforters abettors procurers and counſellors, ſhall 
(on eonviction by the oath of two witnefles or confeſſion) 

for the firſt offence forfeit his goods and be impriſoned 
during the king's pleaſure; for the ſecond offence ſhall 
forfeit his 1 and alſo the profits of his lands and ſpi- 
ritual promotions during his life, and alſo be impriſoned 
during his life; and for the third offence ſhall be guilty 
of high treaſon. /. 6. 22. 

And if any perſon ſhall 8 printing, overt deed 
vr aft, affirm or ſet forth, that the king is not or ought 
not to be ſapreme head in earth of. the church of Eng- 
land and Ireland, or of any of them, immediately under 

; br that the biſhop of Rome, or any other perſon 
than the king of England for the time being, is or ought 
2 te de by the laws of god or otherwiſe, the ſupreme head 
: in earth of the ſame churches or any of them; he, his 
y 
} 
| 


aiders coraforters abettors procurers and counſellors, ſhall 
(on conviction by the oath of two witneſſes or confeſſion) 
de guilty of high treaſon. . 7s 22. 
ut no perſon ſhall be proſecuted for the ſaid offences 
7 0 euching or words only, but within thirty days af 
2 . or ſpeaking, if the — Vithit 
the realm during the ſaid thirty days; if not, then within 
fix months after ſuch preaching or words ſpoken ; and 
not otherwiſe. he accuſation to be made to one 
of the king's council, or to a juſtice of affize, or a Ju- 
ſtice of the peace being of the quorum, or to two juſtices 
df the peace within the ſhire where the offence was com- 
mitted. /. 19. 
Hut as to offences made treaſon by this act, the ſame is 
ſo far repealed, by the 1 Mar. /ef. 1. c. 1. which enact- 
eth, that no offence made high treaſon by act of parlia- 
ment, fall be adjudged high treaſon, but only ſuch as 
is expreſſed in the ſtatute of the 25 Ed. 3. But as to the 
reſt this ſtatute continueth in force, 
+ But by the 1 El. c. 1. it is further enacted as follow- 
eth; viz, that no foreign prince, perſon, prelate, ſtate 
or potentate ſpiritual or temporal, ſhall uſe enjoy or = 
1 erciſe 


6. By the 1 EA. 6. 4. 12. If any perſon ſhall by opert peratty of de- 
preaching, expreſs words or ſayings, affirm or fet forth, that nying the king's 
the ms An not or ought not to be ſupretne head in earth \vpremacy- 


* 
35 
* . 
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erciſe any manner of power, juriſdiction, ſuperiority, au. 


thority, preheminence or privilege, ſpiritual or eccleſia. 


ſtical, within this realm or any other her majeſty's 


dominions or counties; but the ſhall be-aboliſhed 
thereout for ever: any ſtatute, ordinance, cuſtom, con- 
ſtitutions, or any other matter or cauſe whatſoever to the 
contrary notwithſtanding. f 16. | 

And ſuch juriſdictions, privileges, fuperiorities and pre- 
heminences foiritual and eccleſiaſtical, as by any ſpiritual 
or eccleſiaſtical power or authority have heretofore been, 
or may lawfully be exerciſed or uſed for the viſitation of 
the eccleſiaſtical ſtate and perſons, and for reformation 
order and correction of the ſame, and of all manner of 
errors hereſies ſchiſms abuſes offences contempts and enor- 


mities, ſhall for ever be united and annexed to the impe- 


rial crown of this realm. . 17. 

And if any perſon ſhall by writing, printing, teaching, 
preaching, expreſs words, deed or att, adviſedly maliciouſly 
and directly affirm, hold, ſtand with, ſet forth, maintain, 
or defend the authority, preheminence, power or juriſ- 
diction, ſpiritual or eccleſiaſtical, of any foreign prince, 
prelate, perſon, ſtate or potentate whatſoever, heretofore 
claimed uſed or uſurped within this realm or any other 
her majeſty's dominions or countries; or ſhall adviſedly 
maliciouſly and directly put in ure or execute any thing, 
for the extolling, advancement, ſetting forth, mainte- 


' nance, or defence of any ſuch. pretended or uſurped ju- 


riſdiction, power, preheminence and authority, or any 
part thereof; he, bis abettors aiders procurers and coun- 
ſellors, ſhall for the firſt offence forfeit all bis 85 
and if he hath not goods to the value of 201, he 
ſhall- alſo. be impriſoned for a year, and the benefices 
of every ſpiritual perſon offending ſhall alſo be void; 


for the ſecond offence ſhall incur a præmunire; and for 


the third ſhall be guilty of high treaſon. /. 279-30. 

- But no perſon ſhall be moleſted for any offence com- 
mitted only by preaching, teaching, or — unleſs he be 
indicted within one half year after the offence committed. 
1. 

4 And no perſon ſhall be indicted or arraigned but hy the 

oath of two or more witneſſes : which witneſſes, or ſo 
many of them as ſhall be living, and within the realm at 
the time of the arraignment, ſhall be brought face to 

= before the party arraigned if he require the ſame, 
37. | 


7. If 


5 follows: „I A, B, do ſwear, that 


 Supzemaey. 


If any perfon ſhall writing, cyphering, printing, Penalty of aer. 
aer. or teaching, deed oy att, adviſedly and wittingly, * the * 6 


Id or ſtand with, to extol, ſet forth, maintain or de- 
fend the 1 juriſdiction or power of the biſhop of 
Rome or of his ſee, heretofore claimed uſed or uſurped 
within this realm or in any of her majeſty's dominions ; 
or by any ſpeech, open deed or act, adviſedly and wittingly 
attribute any ſuch manner of juriſdiftion authority or pre- 
heminence to the ſaid ſee of Rome or to any biſhop of the 
ſame ſee for the time being; he, his abettors procurers 
and counſellors, his aiders affiftants and comforters, upon 
purpoſe and to the intent to ſet forth, further, and extol 
the ſaid uſurped power, being indicted or preſented with- 


in one year, and convicted at any time after, ſhall incur 


a premunire,” 5 El. c. 1. % 2. 

And the juſtices of aſſiae, or two juſtices of the peace 
(one whereof to be of the quorum) in their ſeſſions, may 
inquire thereof, and ſhall certify the preſentment into the 
king's bench in forty days, if the term be then open ; if 
not, at the firſt day of the full term next following the 
ſaid forty days: on pain of 100 I. / 3. 

And the juſtices of the king's bench, as well upon ſuch 
certificate as by inquiry before themſelves, ſhall proceed 
thereupon as in caſes of præmunire. / 4. | 

But- charitable giving of reaſonable alms to an offender, 
without fraud or covin, ſhall not be deemed abetting, 
8 counſelling, aiding, affiſting, or comforting. 

. 18, IE, Je 
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8. The papal incroachments upon the king's ſovereign- Oath of fupte- 


ty in "cauſes and oyer perſons eccleſiaſtical, yea even in * 


matters civil under that looſe pretence of in ordine ad ſpi- 
ritualia, had obtained a great ſtrength and long continu- 
ance in this realm, notwithſtanding the ſecurity the crown 


had by the oaths of fealty and allegiance ; ſo that there 


was a neceffity to unrivet thoſe uſurpations, by ſubſtituting 
by authority 'of parliament a recognition by oath of the 
king's ſupremacy, as well in cauſes eccleſiaſtical as civil; 
and thereupon the oath of ſupremacy was framed, 1 H. H. 


75. | 7 
Which oath, as finally eſtabliſhed by the 1 V. c. 8. is 
1 do from my heart 
** abhor, deteſt, and abjure, as impious and heretical, 
that damnable doctrinè and poſition, that princes ex- 
** communicated or deprived by the pope or any authority 
Jof the ſee of Rome, may K depoſed or murdered by 
theift ſubjects, or any other whatſoever, - And I do 
a declare, 


44 


3 3 - 
* - 
8 © * 
* 


ted and defined 

by the acts of 

ſettlement at the 
© evolution, 


DUP2emacy. ; 
10 declare, that no foreign prince, perſon, prelate, fate, 
1 or potentate, hath or ought to have any juriſdiction, 
ic power, ſuperiority, pre- eminence, or authority, eccle. 
« fiaſtical or ſpiritual, within this realm: So help me 


- 
16 y 


limi- 9. But laſtly; the uſurped juriſdiction of the pope. being 
aboliſhed, and there * no longer any danger to the 


liberties of the church or ſtate from that quarter; and di- 
vers of the princes of this realm having entertained more 
exalted notions 'of the ſupremacy- both ecclefiaſtical and 


civil, than were deemed conſiſtent with the legal eſtabliſn- 


ment and conſtitution; it was thought fit at the revolu- 
tion to declare and expteſs, how far the regal power, in 
matters ſpiritual as well as temporal, doth extend: that 
ſo, as well the juſt prerogative of the crown on the one 
hand, às the rights and liberties of the 1 the 
other, might be aſcertained and ſecured. Therefore by 
the ſtatute of the 1 V c. 6, it is enacted as followeth: 
„Whereas by the law and ancient uſage of this realm, 
the kings and queens thereof have taken a ſolemn oath up- 
on the evangeliſts at their reſpective coronations, to main- 
tain the ſtatutes laws and cuſtoms of the ſaid realm, and 
all the people and inhabitants thereof in their ſpiritual and 
civil rights and properties; but foraſmuch as the oath it 
ſelf, on ſuch occaſion adminiſtred, hath heretofore been 
framed in doubtful words and expreſſions, with relation to 
ancient laws at this time unknown; to the end therefore 
that one uniform oath may be in all times to come taken 
by the kings and queens of this realm, and to themiTeſpec- 
tively adminiſtred, at the times of their and every of their 
corònation, it is enacted, that the following oath ſhall be 
adminiftred to every king or queen, who ſhall ſucceed to 
the imperial croyn of this realm, at their reſpective coro- 
nations, by one of the arehbiſhops or biſhops af this realm 
of England for the time being, to be thereunto appointed 
by ſuch king or queen reſpectively, and in the preſence 
of all perſons that ſhall be attending, aſſiſting, or other- 
Wiſe preſent at ſuch their reſpective coronations : That is 
to ſay, 
| The archbiſhop or biſhop ſhall ſay, Will you — 
ſe and fivear, to givern thi people of the kingdm of Eng- 
— 1 and the deminions thereto Aled. atcording Rk Aa- 
rutes in parliament agreed vn, and the laws and cuſtoms of the 


* Tue king or queen ſhall fay, I /olemily promiſe ſo 
10 as. 


Arch- 


v'% 


= 


Supꝛemacy. 

Archbiſhop or biſhop : Vill yon to your power cauſe law 
and juſtice in mercy to be executed in all your judgments * The 
king and = ſhall anſwer, Iwill. 

rchbiſhop or biſhop : Will you to the utmeſt of your 
power maintain the laws of god, the true profeſſion of the goſpel, 
and proteſiant reformed religion eſtabliſhed by law ? And will 
you preſerve unto the biſhops and clergy of this realm, and to the 
churches committed to their charge, all ſuch rights and privi- 
es, as by law do or ſhall appertain unto them or any of them ? 
he king or queen ſhall anſwer, Al! this I promiſe to as : 
After this, laying his or her hand upon the holy goſpels, 
be or ſhe ſhall ſay, The things which I have here before pro- 
miſed, I will perform and keep ; So help me god And foul 
then kiſs the book.” 

And by the 1 ,. /eff. 2. c. 2. Whereas the late king 
James the ſecond, by the aſſiſtance of divers evil coun- 


ſellors judges and miniſters employed by him, did endea- 


your to ſubvert and extirpate the proteſtant religion, and 
the laws and liberties of this kingdom ; 


1. By aſſuming and exerciſing a power of diſpenſing 


with and ſuſpending of laws, and the execution of laws, 


without conſent of parliament. 

2. By committing and proſecuting divers worthy pre- 
lates, for humbly petitioning to be excuſed from con- 
curring to the ſaid aſſumed power. 


+ y ifluing and cauſing to be executed a commiſſion 
under Ring a court called 'The court. 


the great ſeal for ere 
of commiſhoners for eccleſiaſtical cauſes. 
4. By levying money for and to the uſe of the crown, 
by pretence of prerogative, for other time, and in other 
manner, than the ſame was granted by parliament. 


5. By raiſing and keeping a ſtanding army within this 


kingdom in time of peace, without content of parliament, 
and quartering ſoldiers — to law. 
6. By — * ſeveral good ſubjects, being proteſtants, 


to be diſarmed at the ſame time when papiſts were both 


armed and employed, contrary to law. 


7. By violating the freedom of election of members to 


ſerve in parliament. | 

8. By proſecutions in the court of king's bench, for 
marters and cauſes cognizable only in parliament ; and by 
divers other arbitrary and illegal courſes. 

9. And whereas of late years, partial corrupt and un- 
qualified perſons have been returned and ſerved on juries 
in trials, and particularly divers jurors in trials for high 
treaſon, which were not freeholders, 

Vox. III. Aa 


10. And 
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power) did, by 


Dup2emacy, 

10. And exceſſive bail hath been required of perſons 
committed in criminal caſes, to elude the benefit of the 
laws made for the liberty of the ſubjects. 

11. And exceſſive fines have been impoſed ; and illegal 
and cruel puniſhments inflicted, 

12, And ſeveral grants and promiſes made of fines and 
forfeitures, before any conviction or judgment againſt the 
perſons upon whom the ſame were to be levied, 

All which are utterly and directly contrary to the 
known laws and ſtatutes, and freedom of this. realm. 

And whereas the ſaid late king James the ſecond, ha- 
ving abdicated the government, and the throne being 
thereby vacant, his highneſs the prince of Orange. (whom 
it hath pleaſed almighty god to make the glorious inſtru. 
ment of 8 this kingdom from popery and arbitrary 

e advice of the lords ſpiritual and tem- 

and divers principal perſons of the commons, cauſe 
etters to be written to the lords ſpiritual and temporal, 
being proteſtants; and other letters to the ſeveral coun- 
ties, cities, univerſities, boroughs, and einque ports, for 
the chooſing of ſuch perſons to repreſent them, as were of 
right to be ſent to parliament; to meet and fit at Weſt- 
minſter upon the 22d day of January in this year 1688, 
in order to ſuch an eſtabliſhment, as that their religion 
laws and liberties might not again be in danger of being 
ſubverted : Upon which letters, elections having been 
accordingly made, and thereupon the faid lords ſpiritual 
and temporal and commons, purſuant to their reſpective 
letters and elections, being now aſſembled in a full and 
free repreſentative of this nation, taking into their moſt 
ſerious conſideration the beſt means for attaining the ends 
aforeſaid, do in the firſt place (as their anceſtors in like 
caſe have uſually done) for the vindicating and aſſerting 
their ancient rights and liberties, declare | 

1. That the pretended power of ſuſpending laws, or 
the executian of laws, by regal .authority, without con- 
ſent of parliament, is illegal. 

2, That the pretended power of diſpenſing with laws, 
or the execution of laws, by regal authority, as it hath 
been aſſumed and exerciſed of late, is illegal. 

3. That the. commiſſion for erecting the late court of 
commiſſioners for eccleſiaſtical cauſes, and all other com+ 
miſſions and courts of like nature are illegal and. perni- 
cious, | | 

4. That levying money for or to the uſe of the crowr, 
by pretence of prerogative, without .grant of ee, 

| or 


Supꝛimaty. 


for longer time, or in other manner, than the ſame is or 
ſhall be granted, is illegal. ö 

5. That it is the right of the ſubjects to petition the 
king; and all commitments and proſecutions for ſuch 
petitioning, are illegal. 

6. Ihat the raiſing or keeping a ſtanding army within 
the kingdom in time of peace, unleſs it be with conſent of 
parliament, 1s againſt law, 

7. That the ſubjects which are proteſtants, may have 
arms for their defence, ſuitable to their conditions, and as 


allowed by law. a 


8. That election of members of parliament ought to be 
free. 


9. That the freedom of ſpeech, and debates or proceed-: 


ings in parhament, ought not to be impeached or queſtio- 
ned in any court or place out of parliament; 

ro. That exceſſive bail ought not to be required, nor 
exceſſive fines impoſed; nor cruel and unuſual puniſh- 
ments inflicted. | 

11. That jurors ought to be duly impannelled and re- 
turned; and Jurors which paſs upon men in trials for high 
trexſon vughtto be freeholders. 

12. That all grants afid promiſes of fines and forfeitures 


of particular perſons before conviction, are illegal and 
13. And that for redreſs of all grievafices, and for the 


amending, ſtrengthening, and preſerving of the laws, 
parliaments ought to be held frequently. 

And they do claim, demand, and inſiſt upon all and 
ſingular the premiſſes, as their undoubted rights and liber- 


ties; and that no declarations, judgments, 'doings, or 


proceedings, to the prejudice of the people in any of the 
ſaid premiſſes, ought in any wiſe to be drawn hereafter 
into conſequence or example.” , 


The truth is, that after the abolition of the papal power, 


there was no branch of ſovereignty with which the princes 


of this realm, for above a century after the reformation, 


were more delighted, than that of being the ſupreme head 


of the church: imagining (as it ſeemeth) that all that 


power which the pope claimed, and exerciſed (ſo far as 
he was able), was by the ſtatutes abrogating the papal 
authority annexed to the imperial crown of this realm: not 
attending to the neceſſary diſtinction, that it was not that 
exorbitant lawleſs power which the pope uſurped, that 


was thereby become veſted in them; but only, that the 


ancient legal authority and juriſdiction of the kings of 
A a2 2 England 
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England in matters eccleſiaſtical, which the pope had en- 


deavoured to wreſt out of their hands, was reaſſerted and 


, vindicated, The pope arrogated to himſelf a juriſdiction, 


ſuperior not only to his own canon law, but to the muni- 

cipal laws of kingdoms. And thoſe princes of this realm 
abovementioned ſeem to have conſidered themſelves plain- 
ly as popes in their own dominions. Hence one reaſon, 
why a reformation of the eccleſiaſtical laws was never 
effected, ſeemeth to have been, becauſe it conduced more 
to the advancement of the ſupremacy to retain the church 
in an unſettled ſtate, and conſequently more dependent 
on the ſovereign will of the prince. Hence became eſta- 
bliſhed the office of lord vicegerent in cauſes eccleſiaſtical ; 
and after that, the high commiſſion court ; and laſt of all, 
the diſpenſing power, or a power of diſpenſing with or 
ſuſpending the execution of laws at the prince's pleaſure, 
Therefore, to remove theſe grievances, theſe acts preſcri- 
bed the juſt boundaries of the prerogative, both eccleſiaſti- 
cal and civil, and cftabliſhed the rights both of prince and 
people upon the firmeſt and ſureſt foundation, namely, 
the known law of the land ; and thereby rendred the name 
of an engliſh monarch reſpectable among the princes of the 
earth, A king ruling by the eſtabliſhed laws of his king- 
dom, that is, with an extenſive power of doing right, and 
an utter inability of doing wrong, is the perfection of the 
human nature, and the glory of the divine; and renders 
kings, in a moſt emphatical ſenſe, god's vicegerents. 


From which premiſſes may be deduced alſo the genuine 
cauſe, why the civil and canon laws have received fo much 
check and diſcouragement from time to time within this 
kingdom. They are founded upon the principles of arbi- 


wi power, 
he civil law is ſaid to be the common municipal law 
of all the arbitrary ſtates in Europe (madified only accord- 
ing to the different circumſtances of each government) ; 
and thoſe princes of this realm who have moſt affected 
abſolute 8 have been proportionable encouragers 
of the civil law. The canon law hath the ſame lineaments 
and features; being framed to render the pope in the 
church, what the emperor was in the ſtate. And it muſt 
be owned, they are both perhaps more for the eaſe of the 
governors, but not ſo convenient for the governed. 


Particularly, as to the enacting part: They owe their 


very exiſtence to the ſovereign will of the ſupreme gover- 
nor; and conſequently, what is law to day, may not be law 
to 


cruel o 
cuſe hi! 
torture 
deciſion 
entire 1 


natio! 
be at! 
ſent, 
ſerve 
land, 
ment 
of J 


to criminal proſecutions 
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to morrow; for the ſame power which enacteth may re- 
er ſuch is our will———is a harſh and grating 
ſound to an engliſh ear; being the ſullen voice of inſo- 
lence and wanton power, ow much more humane is 
that declaration————Be it enacted by the king's moſt excel- 
lent majefly, by and with the advice and aent of the lords ſpi- 
ritual and temporal, and commons in this preſent parliament 
aſſembled, and by the authority of the ſame. | 
Again, as to the executive part, eſpecially with reſpect 
A perſon accuſed in the dark; 
witneſſes not confronted with the party face to face ; the 
cruel oath ex officio, whereby, a man 1s compelled to ac- 
cuſe himſelf; (not to mention the diabolical rack and 
torture;) and the whole determined at laſt by the ſole 
deciſion of the judge, who muſt needs be oftentimes an 
entire ſtranger to the parties; are diſparagements of thoſe 
laws, which will always obſtruct their progreſs in a land 
of liberty, How much more mild and gentle is that law, 
which 1s the birthright of every engliſhman however 
otherwiſe deſtitute and friendleſs, whereby he ſhall not be 
called upon to anſwer for any crime he is charged withal, 
but upon the oaths of at leaſt twelve men of conſiderable 
rank and fortune within the 2 in which the offence 
is ſuppoſed to have been committed, if they ſhall ſee pro- 
bable cauſe for further inquiry; and afterwards, ſhall not 
de condemned, but by the unanimous ſuffrage of other 
twelve men, his neighbours and equals in degree and ſta- 
tion of life, upon' their oaths likewiſe; and at the ſame 
time he hath a right to object to any one who is ſummoned 
to try him for his offence, if he hath a reaſonable cauſe of 
exception, —— The one is the law of tyrants; the other 
of freemen, and may it ever proſper in the britiſh ſoil ! 
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10. Finally, by the act of union of the two kingdoms Bu the ac of 


union of the two 


of England and Scotland, 5 An. c. B. it is enacted, that an e of 
after the demiſe ot her * y queen Anne, the ſovereign England and 


queen ſucceeding and coming to the royal government 
of the kingdom of Great Britain, at his or her coro- 
nation, ſhall in the preſence of all perſons who ſhall 
be attending, aſſiſting, or otherwiſe then and there pre- 
ſent, take and ſubſcribe an oath, to maintain and pre- 
ſerve inviolably the ſettlement of the church of Eng- 
land, and the doerine, worſhip, diſcipline, and govern- 
ment thereof, as by law eſtabliſhed within the kingdoms 
of England and Ireland, the dominion of Wales, and 

* A a 3 , town 


next ſucceeding, and ſo for ever afterwards every king or an. 


ton of Berwick upon Tweed, and the territories there. 


unto belonging. | . | 
And ſhall alſo ſwear and ſubſcribe, that they ſhall in- 
violably maintain and preſerve the fettlement of the true 
proteſtant religion, with the government, worſhip, diſci- 
pline, right, and erke of the church of Scotland, as 
then eſtabliſned by the laws of that kingdom. 


Surgeons. See Phyſic{ans. 
Surplice. See Church, and Publick wodhip. 


* 


— 


Surrogate. | 


Y Can. 128. No chancellor, commiſſary, archdeacon, 
official or any other perſon uſing eccleſiaſtical. ju- 
diction, ſhall ſubſtitute in their ener any to keep 
court for them, except he be either a grave miniſter and 
2 graduate, or a licenſed publick preacher, and a bene- 
ficed man near the place where the courts are kept, or a 
bachelor of law, or a maſter of arts at leaſt, who hath 
fome ſkill in the civil and ecclefiaſtical law, and is a fa- 
vourer of true religion, and a man of modeſt and honeſt 
converſation; under pain of ſuſpenſion, for every time 
that they offend therein, from the execution of their 
offices for the ſpace of three months toties quoties : 
and he likewiſe that is deputed, being not qualified as 


is before expreſſed, and yet ſhall preſume ta be a ſubſti- 


tute to any judge, and ſhall keep any court as aforeſaid, 
ſhall undergo the ſame cenſure in manner and form as is 
before expreſſed. | 

And by the ſtatute of the 26 G. 2. c. 33- No ſurrogate 
deputed by any eccleſiaſtical judge, who hath power to 

ant licences. of marriage, ſhall grant any ſuch licence 
before he hath taken an oath before the ſaid judge, 
faithfully to execute his office according to law, to. the 
beſt of his knowledge; and hath given ſecurity by 
his bond in the ſum of 1001 to the biſhop of the 
dioceſe, for the due and faithful execution of his 
office. 


His 


ſci. 


 excommunica 


Surrogate. 


His oſſice and duty in granting ſuch licences, is 
treated of in the title Parciage. 


* 8 1 —B 9 = _” — — 


Suſpenſion, 


IN the laws of the church, we read of two forts of 
ſuſpenſion ; one relating ſolely to the clergy, the other 


extending alſo to the laity. Gib/. 1047. 


That which relates ſolely to the clergy, is ſuſpenſion 
from office and beneſice jointly, or from office or bene- 
fice ſingly ; and may be called a temporary degradation, 


or deprivation, or both. So we find it deſcribed by John 


of Athon : A perſon depoſed, is he who is deprived of 
his office and benefice, altho* nut ſolemnly; a perſon 
degraded, is he who is deprived of both ſolemnly, the en- 
figns of his order being taken from him; a perſon fuſe 
pended, is he who is deprived of them both for a time, 
but nat for ever. Grbf. 1047. 
Aud the penalty upon a clergyman officiating after 
ſuſpenſion, if he ſhall perſiſt therein after a reproat from 
the biſhop, is (by the ancient canon law) that he ſhall be 
— all manner of ways, and every perſon 
who communicates with him ſhall be excommunicated 
alſo. G13, 1047. 

The ather ſort of ſuſpenſion, which extendeth alſo to 
the laity, is ſuſpenſion ab ingreſſu eccleſiæ, or from the 
hearing of divine fervice, and receiving the holy ſacra- 
ment; which may therefore be called a temporary excom- 
munication. Gig, 1047. 

Which two farts of ſuſpenſion, the one relating to 
the clergy alone, and the other to the laity alfo, do here- 
in agree, that both are inflicted for crimes of an inferior 
nature, ſuch as in the firſt caſe deferve not depriva- 
tion, and ſuch as in the ſecond caſe deferve not excommu- 
nication ; that both, in practice at leaft, are temporary; 
bath alſo terminated, either at a certain time when inflict- 
ed for ſuch time, or upon ſatisfaQtion given to the judge 
when inflicted until ſomething be performed which he 
hath injoined : and laſtly, both (if unduly performed) are 
attended with further penalties ; that of the clergy, with 
irregularity, if they act in the mean time; and that of the 
laity (as it feemeth) with excommunication, if they ei- 
ther preſume to join in communion during their fuſpen- 

Aaz4 | lion, 


By the canon 
la 


By fature. 


. 1. 


Suſpenſion. 
ſion, or do not in due time perform thoſe things which 
the ſuſpenſion was intended to inforce-the performance of. 
Gibſ. 1047. 

y the ancient canon law, ſentence of ſuſpenſion ought 
not to be given without a previous admonition ; unleſs 
where the offence is ſuch, as in its own nature requires 


an immediate ſuſpenſion: and if ſentence of ſuſpen- 


ſion, in ordinary caſes, be given without ſuch previous 


admonition, there may be cauſe of appeal. Gihſ. 1046. 


— — —_—_— _ 
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Swearing. 


1. CAN: 109. If any offend their brethren by ſwear- 
| ing; the churchwardens or queſtmen and ſidemen, 
in their next preſentment to their ordinaries, ſhall preſent 
the ſame, that they may be puniſhed by the ſeverity: of 
the laws, according to their deſerts : and ſuch notorious 
offenders ſhall not be admitted to the holy communion, 
till they be reformed. G 
2. By the 19,G. 2. c. 21. If any perſon ſhall profanely 
curſe or ſwear, and be thereof convicted on the oath of 
one witneſs before one juſtice of the peace or mayor of 
a town corporate, or by confeſſion ; every perſon ſo of- 
fending ſhall forfeit as followeth : that is to ſay, every 
day labourer, common ſoldier, common ſailor, and com- 
mon ſeaman, 18; and every other perſon under the de- 
of a gentleman, 28; and every perſon of or above 
the degree of a gentleman, 5s. And if he ſhall af- 
ter conviction offend a ſecond time, he ſhall forfeit double ; 
and for every other offence after a ſecond conviction treble. 


And if ſuch profane curſing or ſwearing ſhall be 
in the prefence and hearing of a juſtice of the peace, 
or in the preſence or hearing of ſich mayor as afore- 


faid ; he ſhall con vict the offender without other proof. 


. 2. RE 
And if it ſhall. be in the preſence and hearing of a 


conſtable or other peace office, he ſhall (if ſuch: perſon 


be unknown to him) ſeize, ſecure, and detain him, and 
forthwith carry him before the next juſtice of the peace 


for the county or diviſion, or before the mayor of ſuch 


town corporate, wherein the offence was committed ; 
| 8 | who 


* 


Swearing. 
who ſhall on the oath of ſuch conſtable or other peace 
officer convict the offender ; but if ſuch perſon be known 
to the ſaid conſtable or other peace officer, he ſhall 
ſpeedily make information before ſuch juſtice or mayor, 
that the offender may be by him convicted. f. 3. | 
And ſuch juſtice or mayor ſhalt immediately, upon in- 
formation given upon oath of fuch conſtable or other 
peace officer, or of any other perſon whatſoever, cauſe 
the offender to appear before him; and upon ſuch in- 


formation being proved as aforeſaid, ſhall convict him. 


And if he ſhall not immediately pay down the ſum ſo for- 
feited, or give ſecurity to the ſatisfaction of ſuch juſtice or 
mayor before whom the conviction is made; ſuch juſtice 
or mayor ſhall commit the offender to the houfe of cor- 
rection, there to remain and be kept to hard labour for the 
ſpace of ten days. ſ. 4. 

Provided, that if any common ſoldier belonging to any 
regiment in his majeſty's ſervice, or common "ſailor 
or common ſeaman belonging to any ſhip or ' veſſel, ſhalf 
be conyicted of profane curling or ſwearing as aforeſaid, 
and ſhall not immediately pay down the penalty or give 
ſecurity for the ſame as aforeſaid, and alfo the coft of the 
information, ſummons, and conviction, as by this act is 
directed; he ſhall, inſtead of being committed to the houſe 
of correction, be ordered by ſuch juſtice or mayor to be 
publickly ſet in the ſtocks for the oats of one hour for 
every ſingle offence, and for any number of offences 
whereof he ſhall be convicted at one and the fame time 
two hours. ſ. 5. mo”. | 
And if ſuch juſtice or mayor ſhall wilfully and wittingly 
omit the performance of his duty, in the execution of this 
act; he ſhall forfeit 51, half to the informer, and half to 
the poor of the pariſh where he ſhall reſide ; to be recover- 
2 in any of his majeſty's courts of record at Weſtminſter. 

6. 
And if any conſtable or other peace officer ſhall wil- 


; fully and wittingly omit the performance of his duty, in 


the execution of this act; and be thereof convicted by the 
oath of one witneſs, before one juſtice or mayor as afore- 
faid ; he ſhall forfeit 40s, to be levied and recovered by 
diſtreſs and fale, and to be diſpoſed of half to the informer 
and half to the poor ; and if he have not ſufficient goods 
whereon to levy the ſame, ſuch juſtice or mayor ſhall com- 
mit him to the houſe of correction, to be kept to hard 


labour for one month. ſ. 7. 


And 
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Swearing. 


And the canviction ſhall, be drawn up in the words and 
rm following: | | 
Middleſex Be it remembred, that an the dq 
ta uit g —in the-—- year of his majeſty's. reign, 

A. B. was convifted before me ane of bis maje/ty's juſtices of the 

peace for the county, riding, diviſian, or liberty aforeſaid ; [or, 
fore mg mayer s juſtice, bailiſf, or other chief magi/trate 4 

75 ar te. uithin the county of —— as 

cale Hall be] of ſwearing ane or more profane oath or oaths ; 

or, of erin . page ore x as the caſe 
ſhall be. ry under my hand and ſeal, the day ard year 
vrelard, 1. 8B. = | 

4 hich ſaid farm and conviction. ſhall not be liable to 

be removed by certiorari, but ſhall be final to all intents, 

And the ſaid juſticg or mayor, before whom the conviction 

ſhall be, ſhall cauſe the ſame to be fairly wrote upon 

parchment, and returned to the next general or quarter 
ſethons 87 the peace for the county, to be filed by the 

clerg of the peace, and kept amongſt the records. 1. 8. 

The penalties to be diſpoſed of for the beneſit of the 

oor ; and 1 of the information and conviction 
mal be paid y the offender if able, over and aboye the 
penalties ; which charges ſhall be ſettled and aſcertained 
by ſuch juſtice or mayor (fo as that the clerk of ſuch juſ- 
tice or mayor ſhall have for the information, ſummons, 
and convictian of every offender, the ſum of 18s and no 
ore. 1.34.) And if ſuch party ſhall not be able, or 
all not immediately pay the ſaid charges and expences, 
or give ſecurity for the ſame to the ſatisfaction of ſuch 
juſtice or mayor ; he ſhall commit him to the houſe of 
correction, there to remain and he kept ta hard labour for 
the ſpace of ſix days, ayer and above ſuch time for which. 
he may be committed in default of payment of the penal- 
ties; and in ſuch cafe, no charges of information and 

conviction ſhall be paid by any perſon whatſoever, ſ. 10. 

And if any action ſhall. be brought againſt any juſtice of 
the peace, conſtable, or any other perſon; whatſoever, for 
any thing done in execution of this act; he may plead the 
general iſſue, and give the ſpecial matter in evidence: and 
if a verdict ſhall be given for him, or the plaintiff be non- 

ſuit, or diſcontinue, he ſhall have treble coſts. ſ. 11. 

Provided, that no perſon ſhall be proſecuted os troubled 
for any offence againſt the ſtatute, unleſs the fame be 
prove@ or proſecuted within eight days next after the 
offence committed. ſ. 12. | 
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And this act ſhall be publickly read four times à year, 
in all pariſh churches and publick chapels, by the parſon 
vicar or curate, immediately After merning Gf evening 
prayer, on four ſeveral ſundays, to wit, the ſunday gext 
after Mer. 26. Jun. 24. Jeg. 29. and Dec. as, or in 
caſe divine ſexvige ſhall net de performed in any ſuch 
church or chapel on fuck ſunday; then upon the fit ſun- 
; aſter : on pain of forfeiting' 51, for every amifion or 


„ by warrant from ſuch juſtice or mayor. . 13. 
2125 by the 22 G. 2. (. 33. Axt. 2. All flag . 
and all perſons in or belonging to his majeſty s ſhips or 
veſſels of war, being guilty of profane oaths, curſings, 
execrations, or other ſcandalous actions, in derogation of 
god's honour, and corruption of good manners ; ſhall in- 
cur ſuch puniſhment, as a court martial ſhall think fit ta 
impoſe, and as the nature and degree of their offence ſhall 
deſerve. | 5 


* 
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Spnod. 


J aſſemblies of biſhops from all parts of the church, 
to determine ſome weighty controverſies of faith or diſci- 
pline. Theſe were firſt called by the emperors, afterwards 
by chriſtian princes ; till in the latter ages the pope uſurp- 
ed to himſelf the greateſt ſhare in the calling of them, and 
by his legates in them when, called. Jb. 139. 

By Art. 21. General coungils may not be gathered 
together, without the commandment and will of princes ; 
and when they be gathered together (foraſmuch as they 
be an aſſembly of men, whereof'all be not governed with 
the ſpirit and word of god) they may err, and ſometime 
have erred, even in things pertaining unto god. Where- 
fore things ordained by them as neceflary to ſalvation, bave 
neither ſtrength nor authority, unleſs it may be declared 
that they be taken out of holy ſcripture. | 

But ſince the great diviſions of chriſtendom, eſpecially 
in the weſtern church, a free univerſal ſynod is ſparcely 
now to be hoped for. TFohnf/. 140. 


2. A national ſynod conſiſteth of all the archbiſhops National nod, 


and biſhops within one nation, aſſembled together to de- 
termine any point of doctrine or diſcipline, The firſt of 
this 


1 or oeumenical cquncils or ſynods are General coun:il 


this ſort which we read of here in England, was that «f 
Herudford - (now Hartford) in the | ap 673. The laſt 
was that held by cardinal Pool, in the year 1555. Jobnſ. 
4 | 

But altho' national 2 be now laid aſide, yet upon 
any great emergency, the ſynods of the two provinces of 
Canterbury and Vork do act by mutual correſpondence 
and joint conſent, or by having commiſſioners from the 
province of Vork preſent in that of Canterbury. Id. 140. 


Provincial ſynod, 6 A provincial ſynod conſiſteth of the metropolitan and 


Dioceſan ſynod, 


biſhops ſubject to him; being what is now called the 


Convocation, and is treated of in this book under that title. 


4. A dioceſan ſynod is the aſſembly of the biſhop and 
his preſbyters, to inforce and put in execution canons 
made by general councils, or national and provincial ſy- 
nods, ind to conſult and agree upon rules of diſcipline 
for themſelves... And theſe were frequently held, while 
the biſhop and clergy lived together in a community; and 
were not wholly laid aſide, till by the act of ſubmiſſion, 


25 H. 8. c. 19. it was made unlawful for any ſynod to 


meet, but by royal authority. John. 140. 


— —ͤ — — 
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rx oa and he by the tame; bete a 


plain relation to the holding of ſynods ; but there be- 
ing no reaſon why the clergy ſhould pay for their attend- 
ing the biſhop in ſynod, purſuant to his own citation, nor 
any footſteps to be found of ſuch .a payment by reaſon of 
the holding of ſynods, the name is ſuppoſed to have grown, 
from this duty being uſually paid by the clergy when they 
came to the ſynod. And this in all probability is the ſame 
which was anciently called cathedraticum, as paid by the 
parochial clergy, in honour to the epiſcopal chair, and in 
token of ſubjection and obedience thereto, So it ſtands in 
the body of the canon law, No biſhop ſhall demand 
any thing of the churches but the honour of the cathe- 
* draticum, that is, two ſhillings” (at the mgft, faith the 
gloſs, for ſometimes leſs is given.) And the duty which 
we call ſynodals, is generally ſuch a ſmall payment: which 
payment was reſerved by the biſhop, upon ſettling the 
revenues of the reſpective churches on the incumbents ; 
| Th: Wa whereas 


Spnodals. 
whereas before, thoſe revenues were paid to the biſhop, 
who had a right to part of them for his own uſe, anda 
right to apply and diſtribute the reſt, to ſuch uſes, and in 
ſuch © proportions, as the laws of the church directed. 
on 976. | : | E 
' $ynodals are due of common right to the biſhop only: 
So that if they be claimed or demanded by the archdeacon, 
or dean and chapter, or any other perſon or perſons, it 
muſt be upon the foot of compoſition or preſcription, 7d. 
And if they be denied where due, they are recoverable 


in the ſpiritual court: And in the time of archbiſhop 


Whitgift, they were declared, upon a full hearing, to be 
ſpiritual profits; and, as ſuch, to belong to the keeper of 
the ſpiritualties ſede vacante. Gi. 977. | 


Alſo conſtitutions made in the provincial or dioceſan 
ſynods, were ſometimes called s; and were in many 
caſes required to be publiſhed in the pariſh churches: in 
which ſenſe the word frequently occurreth in the ancient 


directories. 


Tepe See Ponaſteries. 
Temporalties (of biſhopricks). See Biſhops. 
WM Tenths. See Firſt fruits. 
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Terrier. 


B: Can. 87. The archbiſhops and all biſhops within 


their feyeral dioceſes, ſhall procure (as much as in 


hem lieth) that a true note and terrier of all the glebes, 
lands, meadows, gardens, orchards, houſes, ſtocks, im- 
plements, tenements, and portions of tithes lying out of 
their pariſhes, 8 belong to any parſonage, vicarage, 
or rural prebend,) be taken by the view of honeſt men in 


every pariſh, by the appointment of the biſhop, whereof 
the miniſter to be one; and be laid up in the biſhop's 
regiſtry, there to be for a perpetual memory thereof. 

It may be convenient alſo, to have a copy of the ſame 
exemplified 
12, 


» to be kept in the church cheſt, God. Append, 
Theſe 


- 
— 
- 
66 
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Theſe terriers 1 the eceleſiaſti 
cal courts, than they are in the temporal; for the eccle. 
ſiaſtical courts are not allowed to be courts of record: and 
yet even in the temporal courts theſe terriers are of _ 
* when duly _ the regiſter. Jobmſ. 24 

ſpecially if they be e by the — and 
bert rte — alſo y the fubtanctal inhabitants; 

ut if be ſi b th parſon only, they can be no 
evidence E Neither (as it — if they be 
ſigned only by the parſon and churchwardens, if the 
ap ens are of his nomination. But in all caſes 

y are —_— ſtrong 1 — the — 
2 Bvfdare 45. 


Form of a terrier, 


oy Fine nor i rk of all the glebes, Fury 'meadnvs, 
gardens, orchards, houſes, flocks, implements, tenements, 
_— of tithes, and other rights, belonging to the vicarage 
riſh church of Orton, otherwiſe Overton, in the county 
eſtmorland, and dioceſe of Carliſle, now in the uſe and 
en of Richard Burn, clerk, vicar - of the ſaid church; 
taken, made, and renewed aceireing to the old evidences and 
r of the ancient inubitamts, this tenth day Novem- 
ber, — LY — of our lord one thou ſand ſo even hundred and forty 
nine, by ment of the he — Father in god 
randy Lt biſhop of ine, at his primary viſitation held 
at Appleby in the ſaid connty und 445 © afar ofa, the eighth 
day of June in the ſame year, and — efore the reve- 
and John Waugh, actor of latos, chancel- 
tor of the aforeſaid dioceſe, on the twentieth of November 
in t year aforeſaid. 
Imprimis, One ſlated dwelling boſe, f in length fifty one feet, 
in breadth nineteen feet, within the walls. One thatched barn, 
able, cow houſe, and feat houſe, contiguous to each ather un- 
der the fame roof ; in 62 955 hty one feet, in breadth twenty 
one fl without the ne 1 little flable, in length 
thirteen fret, in bytadth Mete ret and an half ; adjoining to 
the peut bouſe dt th+ ſouth weft fide and end. Item, The church 
yard, tihtatning three rods and nineteen ftrches ; adjoining ta 
thr tronnds , Robert Teaſdale an the ſonth, of Richard 
Alderſon en the tweft and north, and to a je belonging to the 
feid vicarage, — 1 garth, oh the eaſt : The walls and 
25 tro Frohn ot Made by the pariſh. Item, One in- 


e te prior garth, A three roods and ſeven 
D to the church lune in the ſouth, to the c — 
yar 
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yard on the weft, to the ground of Richard Alderſon on the 
north, and to the highway on the ent: Through which there 
hes a foot path from the vicarage houſe to the church, but for 
no other p De wall and hedge on the ſouth, north, and 
go by the vicar ; and on the weſt, where. it adjoins to 

churth yard, by the 2 Item, One garden, containing 
ane root! and eleven perebes; adjoining to the vicarage garth, and 
to the ends of the barn and of the dwelling houſe, on the fouth 3 
ta the higlevay on the weſt, and north; and to the faid garth on 


tze ent: The fence round about made by the vicar. Item, One 


ack, containing twenty four perches and an ; adjoming 
— green on the a to the highway . to the 
end £4 the dwelling houſe on the north, and to the vicarage garth 
an the eaſt : The fence round about made by the vicar, Item, 
One garth, containing one acre, fifteen perches and an half ; 
adjoining to the grounds of John Powley, Daniel Teaſdale, 
and Orton green on the fats to the ſaid purrurt, barn, and 
garden on the weſt z to the peat houſe end, garden, and highway 
on the north; and to a cloſe belonging to the ſaid vicarage, called 
2 fence rannd about made by the vi- 
car, except that John Powley makes the fence where it adjoins 
to his ground, and Daniel Teaſdale from thence to the bottom 
bf the old lime kiln : Through which garth lies a foot path 
the ſaid John Powley and Daniel Teaſdale to and from thei 
aid grounds, and * 8 driving way for their ſheep ; which 
they frequented 'whilft the common field was unincloſed, but is 
now become almoſt uſeleſs. Item, One incloſure, called corn 
| containing one ' acre, one road, and twenty one perches x 

ning to the ſaid John Powley's lane, and to 4 place 
ground before his barn called a fle- room, and to his 
on the ſouth ; to the vicar i ſaid garth, on the weſt; to the 
highway on the north; and to the hightway and John Pow- 
ley's lane on the eafl : The fence all about made by the vicar, 
except where it adjoins to John Powley's garth and barn. 
Mil which. ſaid corn cloſe, garth, garden, and parrock, have 
been incloſed ground for time immemorial, and the vicar 
in reſpect thereof hath not repaired any part of the high- 
ways adjnining  thereunto. Oppoſite to the 23 on the 
north fide, is an mcloſure made by Daniel Teaſdale, about 


nine years ago, by which the highway was made into a 


lane, Item, One inclaſure called fore-dale, N three 
acres and fifteen perches ; adjoining to the grounds of Robert 
Teaſdale and John Nelſon en wt gr of John Nelſon 
02 the weſt, of John Powley Robert Teaſdale on 
the north, and of Robert Teaſdale on the eaſt : All the fence 
made by the vicar, except where it adjoins to the ſaid John 

Nelſon'? 
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Iſabel 
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Nelfon's inn-croft, and except half the length of the ſaid John 
Nelſon's wa from the es to the — = ſaid 
John ' Nelſon's fence being flote tuall From. the eaſt end 
of which incloſure lies a way through Robert Teaſdale's 
| whieh the preſent incumbent purchaſed of the ſaid 
Robert Teaſdale, te an incloſure belonging to the ſaid vi- 
car (but not to the vicarage), called long roods ; which is to 
continue for ever, and may be of uſe if at any time hereafter 
the ſaid two incloſures (ftredale and long roods ) ſhall be occupied 
by the ſame perſon, or otherwiſe. Item, One other incloſure, 

the greater mil-brow, containing one acre, three rods and 
ſeven perches ; adjaining to the ground of John Powley on the 
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forth, to a tillage way enjoyed and repaired by the faid vicar 


an the weſt, to the ground of Thomas Ireland on the north, 
and of John Powley on the eaſt : All the fence made by the 
vicar, except about fixteen yards of flane wall at the north 
oof end, belonging to John Powley. Item, One atber in- 
ure, called little mil-brow, containing twenty-eight perches ; 
joining to "the ground of John Powley on the ſouth, of 
Lekialon, on the weſt, of Iſabel Atkinſon and Tho- 
mas Ireland on the north, and the ſaid tillage way on the 
eaſt : The fence all made by the vicar : Through the ſouth weſt 
corner of which inclofure is the ancient watercourſe. The ſaid 
three laſt inclaſures were made out of the common field by the 
preſent. incumbent. Item, One other amcloſure, called glebe 
cloſe, lying at Firbiggins, 7 ng eight acres and three 
roods ; adjoining to the ground of Elizabeth Turner on the 
» of Elizabeth Turner and William Thwaytes an the 
weſt, of William Thwaytes on the north, and to the common 
on the eaft : 'The wall at the eaſt end is made dy the vicar, at 
the weſt end by Elizabeth Turner and William Thwaytes : 
The right of repairing the fence on the north fide, and on the 
fontth fide is in diſpute, and not yet determined. At the end 
Elizabeth Turner's houſe, an oak gate is to be maintained 

by the owners of coat garth; for which they enjoy a liberty of 
ingreſs and egreſs for themſelves and families, and liberty of 
driving cattle in the winter from martinmaſs to lady day, do- 
ing as little damage as may be; and of paſſing with peats or 
other firing in ſummer. Belonging to the ſaid. glebe cloſe, and 
occupied therewith, there is likewiſe a parcel of ground, lead» 
ing from the ſaid gate at Elizabeth Turner's * end, 
north-eaſiward, to the ſaid glebe cloſe, having the on the 
left hand, and mered out from Elizabeth Turner's ground 
on the right, in breadth three yards or upwards, being the 
way to and through the ſaid glebe cloſe, Item, Another gt 
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<a of ground, in the common field, called north lands, con- 


taining two roods and five perches ; adjoining to the ground of 


Robert Teaſdale on-the 72 F John Nelſon, en the toe 

and north, and of Robert Teaſdale on the eaſt, Item, An- 
ether parcel of ground in the common field, called . head, 
containing one rood ; adjoining to the ground of Robert Teaſ- 


dale on the ſouth, of Elizabeth Waller on the weſt dum by 
of Robert 


the runner, of John Nelſon on the north, 
Teaſdale'on the et. All which ſaid lands, containing in the 


ſhip and manor of Orton, free from the payment of any fines, 
rents, or ſervices to any 207 lord ; the royalties of whic ſaid 
lands are alſo in the vicar; Item, a parcel of peat moſs in Or- 


ton low moor, containing by eſtimation ten acres, known by the 


name of the vicar's moſs. 


Item,” to the ſaid A is alſo belonging the tithe of 


the vicar, or perſon empleyed by him, chuſeth one of the 
beaps, 54 be pleaſed and divides the 5 into . nk oh 


of which two parts the owner chuſeth one, and leaves the 
other to the vicar for his tenth part. Item, the tithe of lambs. 


in their proper kind throughout the pariſh ; and the cuſtom con- 


cerning them is this : If a perſon's number is one, he pays a 
penny ; if two, he pays two pence ; if three, he pays three 


pence ; if four, be pays four pence ; if five, he pays half a 
lamb ; 2 a whole 455. {RL back four — 3 
i „ three F eight, two pence; if nine, one penny; 
— 5 4 compleat 1 in like manner 
for every number above ten. And if a man's number is under 
fifty, the tithe is taken thus ; the owner takes up two, then the 
vicar takes ane; next the owner takes nine, then again the vi- 
. and ſo on till the vicar hath 255 the number due to 
im ti are fifty, or upwards, they are put into a 
— 22 ps fiigly thro' a hole or gap; the rw 
that come but are the owner's ; the third the vicar's; then 
the owner has the next nine ; then the vicar one; and ſo on, 
till the vicar hath his number. And if ſheep are ſold in the 
ſpring, the tithe of lambs is paid by the perſon with whom 
they were lambed, whether ſeller or buyer. Item, the tithe of 
geeſe, taken up about michaelmaſi, in the ſame manner 'as 
the lambs ; except that whereas a penny is paid on the account 
of each odd lamb, an halfpenny only is paid for each 
odd gooſe, Item, the tithe of pigs in like manner. Item 
the tithe of eggs about eaſter ; two eggs for each old hen and 
duct, and one egg fer each chicken and duck of the firſt year. 
Vor. III, B þ Item, 


whale flintteen acres and upwards, are ſituate within the lord- 


wool throughout the pariſh ; and the manner of tithing is this : 
The owner lays his whole years produce in five parcels or heaps 3 
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Terrier. 
Item, by every perſon vlg ſinos. hemp; in paid yearly . 
ny. - Item, for each»\plough is paid yearly one penny, 
tem, by every perſon keeping bees is paid yearly one penny, 
Item, an oblation of four pence at every churching of wo- 
men. Item, for every wedding by publication of bann, one 
ſhilling ; by licence, ten flillings:* Item, for every funeral 
(without a ſermon} ſir -_ Item, mortuaries, according 
va e, parlament, Item, for every perfon of age to com- 
municate, three ha{fþence yearly, due at eafter. Item, a pen- 
fron of twenty ſhillings yearly aut of the reftory of Sedbergh 
in county of York The glebe, trthes, and profits of 
the vicarage, are worth at the improved value, communibus 
There is alſo due to the pariſh clerk ; for every' fami 
keeping a ſeparate fire, three pence yearly. For - every 
ding by \publication, or by licence," ame ſhilling. For every 
funeral . Far every proclamation in the church yard, 
{wo « *J +14) 3 0 k N 


breadth one part thirty fect, the other part one feet, 
The: fifteen foot ſquare within the walls, in height fixty 

. . Within, and belonging to which, are, ene communion 
table with a covering for the ſame of green. tlath.. Alſo me 
linen cloth for the ſame, with two naptins. To petuten flag-; 
gens. Two fubver . thalices, weightyug about en © ounces each. 
One paten. One baſon for the offertery, One table of degrees, 
One with three lacks, in the veftry 3. of little ae bicauſe 
of the damp. One-pulpit and reading deſk, made iu ubs year 
1942. One pulpit cuſhions covered with green club. One 
large bible of the laſt tranſlation. Two large common prayer 
books. The book of bomilien. Comber en the common prayer, . 
and Tillotſon's. firft volume of „given by Mr. Tho- 
mas Haſtwell, merchant in L 1703. The ling! 
arms with the ten commandments. One. church clock. Four 
bells with ther frames + The firſt, or leaſt bell, being tw fat 
ſeven inches and an half in diameter; with this inſeription 
[Jeſus be our ſpeed, 1637.] The ſecond, two feet and eleven 
inches in diameter, with an ancient inſcription [omnium ani- 
 marum], perhaps by a miſtake of t bell-founder for [om- 
nium ſanctorum, ] to whom the church is dedicated: The 
third, — 7 _ two inches in diameter; with this in- 

iptien | ſoli deo gloria, 1637.) The fourth, or largeſt, 
5 feet fix inches and au bot in — 5 with this 25 


ſcription, 
3 


* 


r 
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Terrier.” 
3 — Mr Tho. Nelſon, vicar. John Bowneſs. John 
inter. 1711.] Two biers. One herſe cloth. Two ſur- 
plicet. Three parchment regifter books ; one, beginning in 1596, 
and ending in 1646, imperfett; the ſecond, beginning in 
1654, and ending 1743, compleat ; the third, beginning 1743, 
and continued to the preſent time. The ſeats in the church and 
chancel (except the vicars pew) haue been 5 Ow time im- 
memorial at the publick expencrof the pariſh.” « are alſs 


ſeveral new tommon ſeats eretttd this year by the churchwargens, 


at the lotu end of the church, adjoining to the belfry. * —— 
There is alfo belonging to the ſaid parih, the rectory —_— 
together” wwith the tithes of corn, hay, calues, milk, and | 
dues, which did formerly belong to the priory of Conieſhead in 
Lancaſhire, | and after the diſſolution of rronafleries were. pur- 
chaſed by" the inbabitants. Aifo the advowſon of 
thr\yicarage, which did belong ta the ſaid priory, and was 
likewiſt purchaſed wwith the rettory. ———— Alſo one box with 
three locks, in the keeping of John CO Orton; i 
which are the purchaſe deeds of the rectory and advowſen ; a 
2 the entlowment-of the vicarage in 1263; the purchaſe 
rap the mauer of Orton and Raiſbeck by the inhabi- 
tan g bounder 'rollsz and other publick turitings. 
Theve ir alſo” belonging to the ſaid pariſh, one incloſure in the 
hirdfbip of Raiſbeck, called Barrough cloſe, containing by e/ti- 
nation fifteen» acres, of the yearly rent * fix pounds ; adjoin- 
mx 19\the river Lune on the ſouth; to the ground of Thomas 
Fothergill on th weſt, to the common on the north, and to 
the ground ef Leonard Scaife on the eat. The fence on the 
made by the pariſh ; on the weſt by the pariſh and Tho- 
mas Fothergill, aach a part; on the north, by the pariſh ; 
and on the ea by the pariſb and Leonard Scaife, each a part. 
- the ſum of twenty pounds, in the hands of T ho- 
mas Winter of Wood-end, given by John Dalſton, eſquire, 
of Acornbank. Alſo the ſum of three pounds ancient poor 
loch, lin ie hands of the adminiftrators of tht late George 
Overend of Raiſbeck. Aſo the ſum of ten pounds, now 
in che hands of the vicar, given by Daniel Wilſon, eſquire, 
Dalham Tower. Aljo the ſum of . five pounds, in the 
nd; of Mr. Edward Branthwaite of Carlingill, given by 
him towards a fund for the poor flock. Alſo the ſum of five 
pounils in the hands 4 Thomas Hodgſon of Tebay-gill 
Edge, given by Mr. Robert Harriſon of Low Scailes, de- 
ceaſed, for the ſame purpoſe. The intereſt of which money, and the 
rent of which incloſure, are applied by the churchwardens and 


overſeers of the poor, by the direction of the Twelve, to the 
B b 2 relief 
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relief of the poor, and defraying other pariſh charges, IW 1; 


ſaid twelve men are choſen yearly in eaſter, week at a veſtry 
meeting by a majority of ates," to be ſideſmen and a ſelect veſtry 
for the year enſuing. 

There are 2 three ſchools in 2 pariſh. One at 
Orton, lately built by the inhabitants, and endqwed by A gnes 
Holme of Orton, widow, with a parcel of land hing & in 
Orton field, containing by eftimation ane acre, of the pre- 


ſent yearly rent of ten ſhillings; —— to the grounds of 


Chriſtopher Parker on the ſouth, weſt, and eaſt, and to N 
land belonging to the vicarage of Burgh on the north : 

doawed alſo by Robert Wilſon of Lon 7. — —— 
with 1 ſum 9 f froe pounds, now in hands Tho- 
mas Green of Langdale. — Another 7 1 at Jehan, 
founded by Robert —— of Blacket Bottom in Gray- 
rigg, þ args in tbe year 167 2, and endowed. by him 
with — called Ormondie Bi ggin and Blacket Bot- 
tom in Grayrigg, now of. the yearly. rent 0 of foyer ga undi. 
— dmather ſchool at NG founded by — 
Gibſon of Greenholme, gentleman, in the year 173 33». and 
endowed by bim with four hundred pounds original bank flock ; 
its par grains lien denn: fa SN. 1 


In teſtimony 0 the truth the before mentioned part 
culars, guy of « — uk we, - — niſter, chur 
dens, and principal i bitants, have ſet aur Hands the tenth 
day of November, in the year of our e ane ind ſeven 
hundred and forty nine. h 


, * 


Ri. Burn, vicar, 


— — nos —ꝛ — = 


oſeph Powle 
ohn Bownefs 78 


Edmund Dent | as; 
Stephen Matthews po 
George Wilſon 0 


Will: Rowlandſon 


1: 


nigto! 
purte! 
churce 
ſkier, 


4 
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John Unthank \ 
John Nelſon | 

4220 Bowneſs 

| ' Robert Bowneſs 5 : 
John Wilſon Eleven of the twelve, 
Juonäthan Whitehead ? one- of them being 

Edward Branthwaite dead, -- 

Thomas Brown | 

= Wilton © 
William Atkinſon 
* | '- John Farrer | 4 


Note; In 2 Dugd. Mon. 424. There is a copy of a 
charter of king Edward the ſecond, confirming (amongſt 
bthefs) à grant wiich' had been made to god and faint 
Mary and the houſe” of Conyngeſbeved and the confreres 
there, by Gamellus de Penigton, of the churches of Pe- 
nigton and Molcaſtre with their chapels and other ap- 
purtenances, and of the church of Wytebec, and of the 
church of Skerdverton' [fo denominated from the Iſlandie 
ſkier, a ſcar, or Tock, (which word is ſtill in uſe in the 
county of Lancaſter ;) the town of Orton being ſituate 
under tie mountain which ſtil} beareth the name of 
Oe star )) & 
Note, Conyriges-heved- is the ' ſame as the 'king's-bead ; 
from the'Sxxon cyning, or conyng, which ſigni king ; 
and heafod, head.] n * 
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Tithes. 


Oer offeringd, preſtations, penſions, and other 

h .church dues not properly tithes, are treated of un- 

der their reſpective titles. | 

I, Origin of tithes in England: 

II. Of the ſeveral kinds of tithes, with their 
nature and properties. 


III. Of what things tithes ſhall be paid; and 
therein of exemptions and diſcharges from 


tithes. 
B b 3 IV. Of 
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the civil power. Id. 167. 


$ | 
as: 


Tithes. 
IV. Of modus's, or exemptions from pay- 
ment of tithes in kind; and therein of 
cuſtom and preſcription. 
V. Of the ſeveral particulars tithable. 
VI. Of the ſetting out, and the manner of 
taking and carrying away of tithes. © 
VII. Tithes how to be recovered. 
VIII. Tithes in London. . 


I. Origin of tithes in England. 


What was paid to the church for ſeveral of the firſt 
ages after Chriſt, was all brought to them by way of 
>. \ ag and theſe wer made either at the altary or 
* the collections, or elſe occaſionally. Pridanur on 
139. ** | 

2 Afterwards, about the year 194» Offa king of Mercia 
. moſt potent of all the Saxon kings of his time in 

is iſland) made a law, whereby he gave unto the church 


the tithes of all his kingdom; which, the hiſtorians 


tell us, was done to expiate for the death of Ethelbert 


king of the Eaſt Angles, whom in the year preceding he 
had cauſed baſely to be murdered. 7. 65. 


But that tithes were before paid in England by way of 
offerings, according to the ancient uſage and decrees of 
the church, appears from the canons of Egbert archbi- 
ſhop of York about the year 750; and from an Epiſtle of 
Boniface archbiſhop of Mentz, which he wrote to Cuth- 
bert archbiſhop of- Canterbury about the ſame time; and 
from the ſeventeenth canon of the general council held 
for the whole kingdom at Chalchuth, in the year 787. 
But this law of Offa was that, which firſt gave the 
church a civit right in them in this land by way of pro- 
perty and inheritance, and enabled the clergy to gather 
and recover them as their legal due, by the coctcion of 


Yet this eſtabliſhment of Offa reached no further than 


to the kingdom of Mercia, over which Offa reigned ; 


until Ethelwulph, about fixty years after, enlarged it for 
the whole realm of — . 167. l 


H. Of 
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within any periſh ſowed with any thing, cannot make the 
| B b4 


| This, 


U. Of heb) 1 kinds of tiches with their 
nature and properties. 
211441 * 


Tithes, with regard to their ſeveral kinds or natures, Diviſion of tithe 


due via ded into predial, mixt, and perſonal : into predial, 
mixt and perſge 


Predial tithes are ſuch as ariſe merely and immediately . 
from the ground; as grain of all ſorts, hay, wood, frujts, 
herbs : for a piece of land or ground being called in latin 
predium (whether it be arable, meadow, or paſture), the 
fruit or produce thereof is called prædial, and conſequent- 
ly the tithe payable for on annual produce is called a 
predial tithe, Maiſ. c. 49. 

Mixt , tithes are rote which ariſe not immedlately 
from the ground, but from things immediately nou- 
riſned by the ground, as by means of goods depaſtured 
theręeupon, or otherwiſe nouriſhed with the fruits there- 
of; as mw calves, lambs, chickens; milk, cheeſe, eggs: 


. 

— tithes are ſuch profits as do ariſe by the honeſt 
laben and induſtry of man, employing himſelf in ſome 
perſonal. work, artifice, or negotiation ; being the tenth 
part of the clear gain, after charges Lai Iatſ. 


into great and 
* 14 ſmall tithen 


. 404 
Great tithes z, as corn, bayn nd wood, Date 0k 2: 
Cc 1. 
Small tithes; as the predial tithes of other kinds, to- 
(gether with thoſe which are called mixt, and perſonal. 


t of is Laid, that this diviſion” may be altered, (1) 
By cuſtom which will make wood a imall tithe, under 

the general words minutz decimæ, in the endowment 
»the vicar. (2) By quantity; which will turn a ſmall 
tithe into great, if the pariſh is generally ſown with it. 
(3) By change of place; which makes the ſame things; 
hops in gardens ſmall tithes, in fields great tithes. 
Bus this ſeems to be contradicted in the caſe of Marton 
Ee F. 5 V. where the tithe of flax, tho' fown in 
ry was adjudged to the vicar as a ſmall tithe, 
juſtice (who was of another opinion) being 

Ka 14 184. Gibſ. 663. 

And Dr Watſon is of opinion, that the quantity of land 


tithe. 


%. Tikes with regard to value, ate Gnide into great Diviſion of tithes 


tithe of another nature; and that what is called ſmall ight tc 

tithes ſeemeth to be in reſpect, of the thing it ſelf, and and in 

not from the fmall quantity of land ſowed therewith, law for 

whereby the tithes thereof are but ſmall, and of little tight t 

value; for if that were to be the rule to determine What that w 
„tall be ſaid to be of ſmall tithes, then corn and hay in in fac 
ſome places might be accounted ſmall tithes. Warſe before 
e ede ie 1 propr! 
And according to this latter opinion the law is now affign 

ſettled; namely, that the tithes are to be denominated whicl 

great or ſmall. tithes, according to the nature and quality had 

thereof, and not according to the quantity. As in the perſo 

caſe of Smith and Man July 21, 1742. A bill was brought BY 

by the rector of a pariſh in Eflex, for the tithe of potatoes com 

ſown in great quantities in the common fields, and there- eind 

Re nous claims it as a great tithe, The defendant the vicar —_ 
Anſiſts, that notwithſtanding it is ſown in fields, it till havt 
continues a ſmall tithe, and the quantity makes no diffe- is 


rence. By the lord chancellor Hardwicke : The queſtion 
is, whether potatoes planted in fields are 
tithes. Potatoes in their nature are ſmall tithes j then the 
queſtion will be, whether they receive any alteration of 
their right, by cultivating in greater or ſmaller quantities. 
When the diſtinction of great and ſmall tithes was at firſt 
ſettled, probably it was upon this foundation, that the for- 
mer yielded tithes in greater quantities; and the ſpecies of 


t or ſmall hav 


tithes, which: were called ſmall, produced but in ſmall th 
quantities, tho“ it might be arbitrary at firſt, - yet it hath co 

rown into a rule, and fixed ſo for the ſake of certainty. n 
If this ſort of roots ſhould be called ſmall tithes when plant - 00 


ed in gardens, and great when planted in fields,” it would 
introduce the utmoſt confuſion, and muſt vary in every 0 
year in every pariſh. If the quantity will turn ſmall tithes t] 
into great, why, will it not turn greatitithes. into ſmall, / 
0 

. 

i 


when the quantity of great tithes is but ſmall ? - Upon the 
whole, his lordſhip was of opinion, that the tithe of po- 
tatoes, in whateyer quantity; is a ſmall titho; and decreei 
accordingly. 2 Ath. 304. $REE © nee el Wil 1 
Tithes reftrained+ 3. It is ſaid by lord Coke and many others, that be- 
to the proper pa- fore the council of Lateran in the year 1180, a man 
— might have given his tithes to what church or monaſtery 
he pleaſed. ä * 1 
But this Dr Prideaux doth utterly deny, for two rea- 
ſons; 1. Becauſe of the abſurdity of the thing; for all 
the laws which had been made for tithes would have ſig- 
Aified nothing, if no one had been certainly inveſted in a 
5 0 right 


WW 
th 
*. 
— 
d 
* 
8 
„ 
5 

L 


limits of any pariſh. 


Tithe 


;eht to them ; for is ſuch caſe, no one could claim them, 
and in caſe of non-payment no one could make proceſs'in 
law for them; and conſequently no one having a ſpecial 
tight to demand them, it mult have followed in practice, 
that what was thus paid to every ſpiritual perſon, would 
in fact and reality be paid to none at all. 2. Becauſe' 
befors the ſuid council there were in this land many ap- 
propriations, whereby the tithes of whole pariſnes were 
affigned to convents or other ſpiritual corporations; all 


which would have ſignifled nothing, if the pariſhioners 


pry n at liberty to pay their tithes" to what en 
on they ſhould think = Prid. 302. © 

But be that as it will, it is certain that now tithes of 

common right do belong to that church, within the pre- 

eincts of whoſe pariſh they ariſe. © _ 


4 Vet notwithſtanding,” one parſon may preſctibe to portes of tithes 
hive tithes within che pariſh of another; and this is what within another 


is called a portion of tithes. ''Gibf. 663. 

One reaſon of which"might be, the lord of a — 
having his eſtate extending into what is now apportioned 
into diſtin pariſhes ; for there were tithes before the pre- 
ſent diſtribution of pariſhes took place. ws 

But whatever original theſe portions might have, th 
ure in law ſo diſtin from the rectory, that if one who 
hath them do purchaſe the rectory, the portion is not ex- 
tinct, but remaineth grantable. But as to the cognizance 
thereof, the caſe being between parſon and parſon, and 
concerning a ſpiritual matter; that belongs, like the cog- 
nizance of other tithes, to the eccleſiaſtical court. Gib/. 
663. 1 


F. Tithes extraparochial, or within the compaſs of no Tiches in extra- 
By the canon law, paochial places, 


certain pariſh, belong to the crown. 
they were to be diſpoſed of at the diſcretion of the biſhop ; 
but by the law of England, all extraparochial tithes, as in 
ſeveral” foreſts, do belong to the king, and may be grant- 
ed to whom he will. And accordingly they have been 
actually adjudged to him, not only by ſeveral reſolutions 
of law ; but alſo in parliament, in the caſe of the prior 
and biſhop of - Carliſle, in the 18th of Edward the firſt, 
concerning tithes in Inglewood foreſt, to wit, that the 
king in his 'foreſt aforeſaid may build towns, aſſart lands 
(or make them fit for tillage), and confer thoſe churches, 
with the'tithes thereof, at his pleaſure, upon whomſoever 
he pleaſeth ; ' becauſe that the ſame foreſt is not within the 
1 RolPs Abr. 657. 2 Inft. 647. 
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UL. Of | what \things tirhes hall be paid; and 
therein of FOO... and ee * 
«tithes. | 

* Of common right e get 


ngs OED as do yield a yearly increaſe by the act of god. 
= 46. 1 's Abr. 641. 914 43 N 
3 „Vet this, rule admits of ſome n as for iuſtagce, 


is wi of ſaffron, end gat eſe but pace; in, three 


— and N ſyl 1 0 (here is an entr 
the —— that 8055 ulkations Want! nocd. 
thitanding that it is not-renewed d every year. Gi. 
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ou yy 66g. ta: of - pg tithes ſhall | 


ey only once in the year, 
t this rule alſo is not univerſally true. - And it is 
evidently. againſt the rule of the canon law; which re- 
quireth, that if ſeeds be ſown upon the ſame ground, and 
renew oftner than once in the year, the tithes thereof ſhall 
be paid ſo often as they renew. And this ſeemeth ſtill 
to be the law; as in the caſe of clover, for inſtance, 
which reneweth oftner than once in the year, tithes there- 
of ſhall be paid as often as it doth renew. 
Things of the >| Of common right, no tithes are to be paid of quarries 
bd. ace of the of ſtone or ſlate, for that they are parcel of the freehold, and 
the parſon hath tithes of the graſs or corn which-grow upon 
the ſurface of the land in which the quarry is; ſo alſo, 
not for coal, turf, flags, tin, lead, brick, tile, earthen 
pots, lime, warle, chalk, and ſuch like becauſe they 
are not the increaſe, but of the ſubſtance of the earth. 
And the like hath been reſolved of bouſes (conſidered 
ſeparately from the ſoil) as having no inereaſe. 
But rayale particular cuſtom, tithes of any of 00 may be 
2 12 651. 
GD the common law of England, thee”! is no tiths 
due fot things that are feræ naturz ; and-therefare-it hath 
been reſolved, that no tithe ſhall be paid for fiſh taker out 
of the ſea, or out of a' river, unleſs by cuſtom, as in 
Wales, Ireland, 'Yarmouth, and other places: meither, 
for'the ſame reaſon, is any tithe due of deer conies, or 
the like, But if the tithe thereof be due by cuſtom, it 
muſt be paid. Degge p. 2. c. 8.1.2 Infl. 651. 
tw 5. By che ſtatute of the 2 & g Ed. 6. c. 13. All fuch 
i wth heath, or waſte ground, — than ſuch as be diſcharged 
from 


1 


from the payment of tithes by att of parliament, which be 
this timethave lain barren, and paid no tithes by reaſon f 'the 
fume; barrenneſe, and now be or hereafter fhall be improved 
and condertid into arable ground or meadow, fhall after the end 
and term of ſeven years next after ſuch improvement fully ended 
bags; avs pay tithe for the corn and hay growing upon the 
rr that if any fuch barren, tuaſte, or heath ground 
bath x iy this time been charged with the payment of any tithes, 
and the ſame be hereafter improved or converted into arable 
or meadow j; the quwner thereof ſhall, during the ſeven 
years next after the ſaid improvement, pay fuch kind of tithe as 
was paid 07 the ſame before the ſaid improvement. 1.6. 
Barren) Altho' it doth yield ſome fruit, and do pay 


tithes for wool and lamb or the like, yet if it be barren 


land as to agriculture or tillage, which this clauſe meant 
to adyance, it is within this act. 2. If. 655. 

But yet if the ground be not apt for tillage, yet if it be 
not of its own nature barren, it is not within this act. 
As if a wood be ſtubbed and grubbed, and made fit for the 
plough, and employed thereunto; yet it ſhall pay tithes 
preſently: for wood ground is fertile, and not barren. 
2 Inf. 656. Bunb, 159. HR TS. 

In the caſe of Stockwell and Terry, July 14, 1748, it 
was held by lord Hardwicks, that ſuch land only is with- 
in this clauſe, as above the neceſſary expence of incloſing 
and clearing, requires alſo expence in manuring, before 
it can be made proper for agriculture; and he decreed 
tithe to be paid, on its being proved, that the land bote 
better corn than the arable land in the pariſh, without 
any extraordinary expence of manure. 1 Vezey, 115. 

In a \probibition between Sharington and Fleetiusod, 
H. 38 Eli. for tithes in Orwell in the county of Lanca- 


er, it was reſolved, that if marſh meadow, or other 


land, for not cleanſing of the trenches or ſewers, or by 


ſudden accident, or inundation of waters, be ſurrounded ; 
or by ill buſbandry or unprofitable negligence any land 
become overrun with buſhes, furſe, whins, and briers ; 


yet are net they or any of them ſaid to be barren land 
within this ſtatute, becauſe of their own nature they are 
fruitful ; and the parſon ſliall not by this act be barred of 
his tithes, by the ill huſbandry or negligence of the owner 
or poſſeſſor. 2 ind, 656. | 


' | \ Shall aftir the md and term of ſeven years next er fac 
” improvement fully ended and determined pay tithe] Note, here 
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Neft land, 


__— 


provement. 2 4h 6 46. ö 

The ttial whether lands are barren or WW 1 ths 
ſtatute, muſt be in the temporal, and not in the Iritnal 
court; And therefore in a ſuit for tithes in the iritual 
court, if the defendant plead that it is barren land, and 
that plea be refuſed, or ifſue taken upon it, there a profil. 
bition tha be granted. 'But'a Prohibition kr gh 
granted ypon a ſuggeſtion” on! that it is Barren lan d, | 
1275 it be pleaded i in mſn court. - Drs.. 276 5495 
I Keb. 25 

6. na Fats which 3 in ho Pali, pay Ates oy 
king; f ying within the precincts of a foreſt ( 
alſo in 174 s if they be in the hands of. the Bis = 
. > Hikes tithes, "And Bhi privilege ' extends to th nt 

e, but 505 to his feoffee. But if the Fe be "it - 

reſted, and be within an pariſh ; hen BY olght to; Y 
tithes in 15 the hands of 't King" $ "Ie BY) Si : 


Gub/. 

1482 been duelle, where a park hath" * gez 
dus, and is diſparked, whether the modus 2 
or be Giſcharged and tithes paid i in kind; an 95 


are clear, that if the modus Was a certain confiderati 115 in 
105. for all, the tithes of ſuch a 4 5 ſuch = 8 9 
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n like manner, if the modus hath Bl, 
and a doe for all the tithes of ſuch a par 5 ar 1 
di ſparked, the modus ſhall continue, 40 the bo 
give a blick and a doe out of another . f A 
to pay the ſhoulder of every deer, br ex prefs! 55 
ge”? of the ſame park, the: modus is") TY 55 
IWatl. 2 47: | 2 
ut where the modus was, part in mon, af 105 in 
Wo out of the park (namely, two fhil lings 
ſhoul der of Fevery deer) ; che court er divide: ew 
of ov Bion that the two ſhillings continued, aud chat 
ſp fit court ſhould aflign an equitable , 6 th 
thi Vi ulders, according to the number that hal dern 
uſually paid; and the other two, that the money and ve- 
niſon making one intire modus, the one being gone, the 
whole was diſſolved. Gil,. 684. IWWatſ. e. 47. 
7. Glebe 


(00G IT 
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g thi . Glebe lands in the hands of the parſon ſhall not pay Cletets 
pli- tithe to the vicar, , tho” endowed generally of the tithes of 

aka l. lands within the pariſh ; nor being in the hands of the 

1 vicar, ſhall they pay tithe to the parſon : and this is ag» 


cording to the known maxim of the canon law, that the 
church ſhall: not pay tithes to the church. But jf the vi- 
car be ſpecially endowed of the ſmall tithes of the glebe 
lands of the parſpnage; then he ſhall haye them, tho“ 
2 * in the hands of the appropriator. Gibſ. 661. 

99 274. 2. * 1 4 | 1 * 
8 Fr a parſan leaſe his glebe lands, and do not alſo grant 
the tithes thereof ; the tenant ſhall, pay the tithes thereof 
to the parſon, Deg. p. 2. c. 2. 1 Ro Abr. 655. 

And if a parſon lets his rectory, reſerving the glebe 
N 3 he ſhall pay the tithes thereof to his lefſee, Gib. 
1. | | ; 
If a parſon ſow his glebe, and dieth before ſeverance, 
and afterwards, his ſucceſſor is inducted, and his executor 
or vendee ſeyereth the corn; the ſucceſſor ſhall have the 
tithe thereof: for althoꝰ the executor repreſent the perſon 
of the teſtator, yet he cannot repreſent him as parſon, in- 
aſmuch as another is inducted, 1 Ralls Abr. 655, _ 

Otherwiſe, if the parſon dieth after ſeverance from the 
d, and before the corn is carried off; in this caſe, 
the ſucceſſor ſhall have no tithe : becauſe,.tho* is was not 
ſet out, yet a right to it was veſted in the deceaſed parſon 
by the ſeverance from the ground. The ſame is true in 
caſe of depriyation, or reſignation, after glebe ſown : the 
icceſſor ſhall have the tithe, if the corn was not ſevered 
at the time of his coming in; otherwiſe if ſeyered. Gif. | 
2. | 
9 All abbots and priors, and other chief manks origi- Abbey land, 
y paid tithes as well as other men, until pope Paſchal 
the end exempted generally all the religious from pay- 
ing tithes of lands in their own hands. And this conti- 
nued as a general diſcharge, till the time of king Henry 
the ſecond, when pope Hadrian the fourth reſtrained this 
Te ion to the three religious orders only of Ciftercians, 
th 


— ee 90 =. 
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ars, and Hoſpitalers; unto which pope Innocent 

> third added a fourth, to wit, the Wenne 
And this made up the four orders, which are commonly 
Abel che privileged orders; for that they claimed a pri- 
vilege to be diſcharged of tithes by the pope's eſtabliſh- 
ment. 5 | 
„Then came the general council of Lateran in the year 
121 37 and further reſtrained the ſaid exemption from N 


20. l ) .* 


— 
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s ier their · Vm dcs 


pation, to thoſe lands which 
were in poſſeſſion of before that council, 
But the Ciſtereians, as it appeareth, in proceſs of time 
did procure bulls to exempt alſo their lands Which were 
letten to farm: For the reſtraining of which practice, the 
ſtatute of the 2 H. 4. c. 4. was made; by which it was 
enacted, that as wel} they of the ſaid order, as all other 
religious and ſeculars, which ſhould put the ſaid bulls in 


execution, or from thenceforth ſhould purchaſe other ſuch 


bulls, or by colour thereof ſhould take advantage in any 
manner, ſhould meur a præmunire. nnn 

go that this ſtatute reſtrained them from purchaſing any 
ſuch exemptions for the future; and as to the reſt, left 
their privileges as they were before the ſaid ſtatute, that is 
to ſay, under a limitation to ſuch lands only as they had 
before the Lateran council aforeſaid" and it is certain they 
obtained many lands after that council, Which therefore 
were in no wiſe exempted: And alſo the ſaid ſtatute left 
them, as it found them, ſubject to the payment of divers 
compoſitions for tithes of their demeſn lands made with 


particular-reftors; who, conteſting their privileges even 


under that head, them to compound. A Which 
two reſtraints were alſo followed by a third, at th time 
of the diſſolution; When, as many of them as dd not 
fall under the ſtatute of the 31 H. 8: c. 13. Idſt them ex- 
emptions, there being no ſaving clauſe in the acts of their 
diflolution or ſurrender to preſerve or to revive them. 
But as to thoſe which were diſſolved by the 31 H. 8. 

c. 13. it is enacted as followeth; viz. Where divers ab- 
bots, priors, and other eccleſiaſtical gouernors 7 the mana/le- 


' by . . 9 2 — - ' 

1 _ abbathies, a F Fories, nunneries, colleges, 0 tals, houſes 
” * 
27 * 


religious and ecclefiaſtical houſes and places 
by this at, have had divers par ſonages 7 | 


; | | 4 * 
Tilbes, ont, and portions, ond alſo were acqiitted and dife 


charged of the payment of tithes for their monaſteries or other 
religious and eceigfaſtical houſes and places as aforeſaid, manors, 
meſſuages, lundi, tenoments and hereditaments ; it ig ena 


that as well the king our ſovereign lord, his heirs and ſua(fors. 
44 all other perſons, their heirs and aſſigns, who any 


82 of the ſaid monaſteries, abbathies, priories, nunneries, colleges, 


oſpitals, houſes of friers, or other teclefiaſtica! boar en pF, 


fFies circuits, precincts of the fame or any of them, an any 
, "meſſuages „ parſonages appropriate, tithes, penſio 


ns, 


* portions, or other hereditaments, which belonged to any ſuch 
religious hc uſc, ſhall bold and enjoy as well the ſaid parſonages 
| appropriate, tithes, penſions, and portions of the ſaid manaſte- 


rity, 


| Chickfand br. — Gi 
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riet, abbathizs, priories, nunmneries, colleges, 7 als, houſes 
; and other religious and eccleſiaſtical houſes and places, 


, circuits, precindis, manars, meaſes, lands, tenements, and 


| other hareditaments, according to their eſtates and titles, dif 


charged and acquitted of payment of tithes, as freely and in as 
large and ample manner, as the 415 late 2 and other 


e ical governors held and enjoyed the fame. ſ. 21. 
* 


reaſon of which diſcharge from tithes of lands, 
which were given to the king by this act, and which 
were diſcharged in the hands of the religious, it hath 
been more ſtrictly inquired, what were the houſes. diſ- 
ſolved by this than by any other of the acts of diſ- 


ſolution z which will beſt appear by the following cata- 


logue: | 
prac, a monaſteries of the yearly value of 2001 


or u diſſolyed by the ſtatute of the 31 H. 8. and 
by that means capable of being diſcharged of tithes: In 
which are the following abbreviations; | 


} 7 « 
* o 
. 


Auſtin; Bl. M. Black monks; Wh. C. White Canons; 
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Ab. Abbey; Pr Pricey; C. Auſt. Canons of df 


Ben. Benedictines; Gilb. Gilbertines; Prem. Præmon- 


ſtratenſes ; Carth. Carthuſians; Mon. Monks; Clun. 
Cluniacks; Ciſt. Ciſtercians; T. in the time of; ab, 


. (f 95 Berkſhire. 

ae | * a a 
Reading A — Ben. — 7. Hen. J. | 19 14 3 
Bulleham ab. — C. Auſt, 13 Ed. 3 285 © © 


Abiggten Ab. — Ben. — 720. — 1876 10 4 


>. d Bedfordſhire. 
Newnham Pr. 6 C. Auſt. T. Hen, 1. 
Imeſton Ab. — Ben, — T. W. Cong, 
ardon Ab. —— Ciſt, — 1139, —— 


r. W. Rufus. 
ble Ab, — C. Auſt, T. Hen. 1, . 


Wood urn Ab, — Ciſt, — T. John. — 391 1 2 


Buckinghamſhire, 
Aſhrugg Coll. — . Auſt. T. Ed. 1. ' 


3 I5 IT 
4 12 18 
389 16 6 
* 49 


344 13 3 


6 16 4 
* Notely 
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Tab: F 


; | T > 
Notely Ab. — . Auſt, 1142: — — 146 8 
Miſenden Ab. — Ben. — 1293.  —260114 6 

Cambridgeſhire. | ee | 
Barewel Pr. 0 pg. Auſt, 1092. — — 256 11 10 
0 ; op Cheſhire, ©» | ag 
t Werburge —— 1099. — 1003 5 11 
| 6 — itt. — _— — _ , 
| Cornwall. 1 | 
Bodmin Pr. C. Auſt, — 270 oO 1 
Launceſton Ab. . Auſt," W. Cong 354 © It 
dt Germans Ab. C, Auſt, T. Echelſans 243 8 6 
| Cumberland. 1 2 
Carliſle Pr. C. Auſt. T. W. Rufus. 489-3. 4 
Holme Coltrom Ab. Ciſt. — 1136. — 427. 19, 3 
| + 09 Derbyſhire. | e 
Darley Ab. — C. Auf. T. Hen. 2. 238 14 5 
Ford Ab. — Ci, — 1133. — 374 10 6 
Newnham Ab. — Ciſt. — ab. 1246. — 227 8 
Dinkeſwel ab. Cift, — 1201. — 294 18 6 
Hertland Ab. — . Auſt. * Hen. 2. 306 3 2 
Torre Ab. —— Przm. T. Ric. 1. 396 ou! 
Buckfaſt Ab. — Cit. — T. Hen. 2. 466 11 2 

Plimpton Ab. — Lift. — T. Edw. 1. 241 17 9 
Taveſtock Ab. —— Ben. — 961. — 002 5 7 
Exon fr. Clun. „Hen. f. ' $02 12 9 

Dorſetſhire, 

Abbotſbury — Ben, — ab. 1016. 390 19 2 
Middleton Ab; —— Ben. — T. Ethelſtan. 338 13 11 
Tarrent Ab. — Ciſt. — BY Hen. -"22&--7 9 

Fhafton Ab. — Ben. — . _—— 1166 8 9 
Cerne Ab. — Ben, — "Ed 515 17 10 

Sherburn Ab. — Ben, — ab. 370. — 682 14 7 

Durham. 
St. Cuthbert Ab, — Ben. — ab. 842. — 1366 10 
Tinmouth Pr. — zen. — — 397 11 5 


Efes 


OGG 


9 
5 
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| Eſſex. 

Monaſteries. - Order. Founded. 1 p 
Berking Ab, _ — Ben. — 680. — 862 12 5 
Stratford Langthorn Ab. Ciſt. — 1135. — 511 16 3 
Waltham Ab. C. Auſt. ab. 1060. 900 4 3 
Walden Ab. —— Ben. — 1136. — 37218 
St Oſwith Ab. —— C. Auſt. 1120. — 677 1 2 
Colcheſter Ab. - C. Auſt, T. Hen. 1. 523 1 0 

| Glouceſterſhire. 
Briſtol Ab. C. Auſt. T. Hen. 1. 670 13 11 
Hayles Ab. —— Cit, — 1246. — 357 7 8 
Winchcomb Ab. — —0 — ah — 7 1 9 
Tewkeſbury Ab. Ben, — — 9. 5; 
e —_ — © Auſt, — 1. 1051 7 1 
King Ab. — Ciſt, — 1139. — 44 I 2 
Glouceſter Ab. — Ben, — 680, — 1946 5 9 
Lanthony Pr. — = rt; 36. — Gx 19 11 
„ TS). noIt Hamp ſhire, i W 


St Swithin's Winton Ab. Ben; — 


Tithes; 
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6 — 150% 17 2 
- e | 865 18 0 


Hyde Ab, —— pe, — 
herwell Ab. — Zen. — By Edgar. 339 8 7 
Romſey Mon. — Ben, — 907. — 393 10 10 
Twinham Pr. C. Auſt. Before 1042. 7 0 
Belloloco Ab. — Cift, — 1024. — 3 
Southwick Pr. — C. Auſt. T. Hen. 1. 257 4 
Tichfield ab. — Prem. T. Hen. 3. 449 16" 
K nr Hertfordſhire. i 
St Albans Ab, —— Ben. — 735. — 202 3 | oh 
7 | ; 3 Huntingdonſhire. ex 
St Neots Ab. — Zen. — ab. T. Hen. 1. 241 11 4 
Ramſey Ab. — Ben. — 969. — 1716 12 4 
5 Kent. Rü 
St Auſtins Cant, — Ben. — 605. —— 1413, 4 11 
Ledis Pr, - C. Auſt, 1119. — 362 7 
Feverſham Ab. —— Clun. 1147. — 286 12 4 
| Boxley Ab. — Ci, — 1144. — 204 411 
Roffen Ab. — Ben, — 60o. — 486 11 5 
Malling Ab. — Ben. — By Edmund. 218 4 2 
Dertford ab. —— C. Auſt, 1372, — 380 o 0 
Vor. III. Ce Lancaſhire 


3 
ö 
= 
=_ 
| 
. 


386 Tithes. 


Lanca hire. 

'Moraſteries. ** Order. Founded. ; Kay 
. 8 
Whalle/ Ab. —— Ciſt. — 1172. — } 9 1 

Leiceſterſhire, q 

Leiceſter Ab. — C. Auſt, 1 143: . 951 14 5 
Croxden Ab. —— Prem. ab. R. J. — 385 © 10 

Launda Ab. C. Auſt, T. W. Rufus. 399 3 

Lincolnſhire, 
Lincoln St Cath Pr. Gilb. — T. Hen. 2. 202 5 o 
Kirkſteed Aab. ——  Cift. — 1729. — 286 2 7 
Reveſley Ab. — Cit. — 1142. — 287 2 4 
Thornton Ab. — C. Auſt. 1139. — $94 17 10 
Barney Ab. —— Ben. — 712. — 36 6 1 
Croyland Ab, —— Ben, — 716. 1803 15 10 
Spalding Ab. —— hen. — 1052. — 761 811 
Sempringham Ab, —— Gilb. — 1148. — 317 4 1 
Epworth Mon. — Carth. 1386. — 237 15 2 
London and Middleſex. 
St. John Jeruſalem Pro ———— 1100. — 2385 12 8 
St Barth. Smithfield. C. Auſt. 1102. — 653 15 o 
St Mary Biſhopſg. Pr. 1187. — 478 6 6 
Clerkenwel Pr. Ben. — T. Stephen. 262 19 0 
London Minors. Ben, — T. Edw. 1. 318 8 5 
Weſtminſter Ab. Ben. — T. Edgar. 3471 © 2 
Sion Ab. C. Auſt. By Hen, 5. 17437 -8 -4 
London, a houſe of. Carth, I. Ed. 3. . "Go 04 
St Clare witht. Aldg. Mon. 1292. — 418 8 5 
St Mary charter houſe. Carth. 1379. — 736 2 7 
St John Holiwell. — Bl. M. 1318. — 347 1 3 
St Mary Eaſt Smithf. Ab. Ciſt.— 1360. — 602 11 10 
Norfolk. 

Thetford Ab. — Clun. 1103. — 312 14 4 
Wymundham Ab, ——— Ben. — 1139. — 211 16 6 
Hulme Ab. — — Ben, — B = 583 17 o 
Meſtderham Ab. —— Pram. . Hen. 2. 228 © 0 
Walfingham Ab. —— C. Auſt, ab T. Stephen, 391 11 6 
Caſtle-acre Ab. — Clun. 1090. — 306 11 4 
Weft-acre Ab. —— Clun, T. W. Rufus, 260 13 7 


Nor- 


ws — — 
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Northamptonſhire. 
Monaſteries. Order. Founded. ä Value. 
| | $1 
Burg St. Peter Ab. Ben. By Roſere king 
. of Mercia, 1721 14 
Pipewel Ab. Ciſt. — 1143. — 286 11 
St Andrews Pr. — Clun. 106 — 263 7 
Sulby Ab, —— Prem. T. Stephen, 258. 8 
Nottinghamſhire, 
Lenton Pr. Clun. T. Hen. 1. 329 5 
Thurgarton Pr. — C. Auſt. T. Hen. 1. 259 9 
Welbeck Aab. —— C. Auſt, T. Stephen. 249 6 
Warſop Pr. C. Auſt. — 239 10 
Bella Valla Pr. — Carth. ab 16 Ed. 3. — 5 
Nevſteed Pr. C. Auſt. T. Edw. 3. 9 18 
The two laſt are under value in Dugdale, but thus by Speed. 
| Northumberland. 
Tinmouth, a cell to St. Albans, a nunnerß.—:— 511 4 
| . Oxfordſhire. 
Godſtow Ab. —— Ben. . Stephen. . 274. 3 
Eyneſham Ab. Ben. By Ethelred. 441 12 
Oſney Ab. ——— C. Auſt. T. Hen. 1. 654 10 
Thame Ab. Ciſt, — T. Hen. 1. 256 13 
Oxford Pr. — Bef. Conq. 224 4 
Dorcheſter Ab. — C. Auſt, 635. — 219 12 
Shropſhire. 
Haghmond Ab, — C. Auſt. 1100. — 259 13 
Lilſeſhull Ab. — C. Auſt, By Elfleda, king 
of Mercia. 229 3 
Wigmore Ab. C. Auſt. 1172. — 267 2 
Wenlock Pr. —— Clun. 1181, or before. 401 © 
Salop Ab. C. Auſt. 1081. — 6175 4 
Hales Owen Ab, — Prem, T. John. — 337 15 
|  Somerſetſhire. 
 Glaſſenbury Aab. —— Ben. — About 300. . 3311 7 
Brewton Ab. C. Auſt. ab. T. Cong. 439 © 
Henton Pr. —— Carth, FT. Hen. 3. 248 19 
Witham Pr. — Carth. By Hen. 2. 215 15 
Taunton Pr, C. Auſt. T. Hen. 1. 280 8 
fas Ce 2 E 
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| Mozaſteries: Order. Founded. 1 var. 

d 

Bath Ab. —— Ben, — T. Hen. 3. 11 
Keyneſham Ab. — C. Auſt, T. Hen. 1. 419 14 3 
Michelney Aab. — Ben. — 140. — 447 411 
Buckland Pr. — Ct, — T. Ed. 1. 974 

| Staffordſhire, | 
Dela Cres Aab. —— Cift. — 153: —— 227 5 o 
Burton upon Trent. Ben. — T. Eadred. 267 14 3 
Croxden Ab. —— Ciſt. — — — — 
Suffolk. 


St Edmunſbury Ab. Ben. — 1020, — 1659 13 11 


Butley Ab. —— C. Auſt. 1171. — 318 17 2 


Sibeton Ab. —— Ciſt. — 1150. — 250 15 7 
Ixworth fr. —— C. Auſt, T. W. Cong. 280 9 5 


+ . Surrey, | 

Merton Pro” w—— C. Auſt, 1414. — 957 19 5 
Shene Pr. —— Carth, 1414. — 777 12 0 
Chertſey Ab... —— Ben. — 666. — 759 15 8 
Newark Pr. — — — 258 11 11 
St Mary Overs Ab. C. Auſt, 1106. — 625 6 6 
Bermundſey Ab, — C. Auſt, 1106, — 474 14 4 

| Suſſex. 
Lewes Ab, —— Clun. T. W. Ruf. 920 4 6 
Roberts bridge Ab. Ciſt. — T. Hen. 2 248 10 6 
Battaile ab. —— Bl. M. 1066. — 987 011 
22 | —  Cift. — T. Steph. 311 15 x 
enelworth Ab, — C. Auſt, T. Hen. 1, 3538 19 o 
Meryval Ab. — Cift. — 1148. — 254 1 8 
Nuneaton Mon, — Ben. — T. Hen. 2. 253 14 3 

| Wiltſhire, 

Malmſbury Aab. — Ben. — ab. * ä 803 17 7 
Bradenſtock Pr. —— C. Auſt. T. W. Conq. 212 19 3 
Edington Pr. —— C. Auſt. 1352. — 442 19 7 
Ambreſbury Ab, — Ben, — 1177. — — 15 2 
Wilton Ab. Ben. — T. Ethelwolf, 601 1 1 
Fairly, a cell to Lewes, Clun. 1125 — 27 © 4 
Laycock Ab, ——— C. Auſt, 1232 — 203 12 3 


Worceſterſhir 
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Value, 
E 
— 308 1 3 
. 1183 12 9 
_ Perſhore Ab. e 5-4 643 4 5 
mY Hales Owen Ab. Prem. T. John. - 282 13 4 
w_ | Bordeſly Ab. — Cit, — 1138. — 388 1 I 
Yorkſhire, 
ir St Mary's York, Ab. Ben, — 1088, — 1550 7 
2 Selby Ab. —— Ben, — T. W. Cong. 720 12 1 
7 Kirkftal Ab. Ciſt. — 1147. — 329 21 
5 De Rupe Ab. — Ciſt. — 1147. — 224 2 
Monks Burton Ab. Clun. ab. 1186. 239 
Noſtel Ab. C. Auſt. T. Hen. 1. 492 18 
Pomfrait Ab. — Clun. T. W. Cong. 237 14 
Giſbourn Ab. — C. Auſt. T. Steph. 628 3 
Whitby Ab. —— Ben, — T. W. Cong. 437 2 
Montegratiæ Ab. — Carth. ab. 1396. "23 81 
Newburge Pr. C. Auſt, 1145. — 367 8 
Belland Ab. Ciſt.— 1134. — 238 9 
Kirkham Ab. C. Auſt. T. Hen. 1. 269 5 
Melſa Ab. Ciſt, — 1136. — : 299 6 
6 Brilington. —— C. Auſt, T. Hen. 1. 547 61 
6 Walton Ab. Gilb. T. Stephen. - 360 16 1 
11 Bolton in Craven. Pr. C. Auſt. T. Hen. 1. 212 3 
Rival Ab. Cift, — 1132. 278 10 
2 Ab. —— Ciſt, — T. Stephen. 234 18 
I urnes Ab, Ciſt. — 1127. — 805 16 
O De Fontibus. — Ciſt. — 1132. 998 6 
8 Warter Pr. C. Auſt. T. Hen. 1. 1 
3 Richal. — 351 14 
Old Maulton Ab. — — T. Stephen. 257 7 
St Michael near Hull. Carth, 1377. — 251 19 
7 | 
3 | In Wales. 
7 Valle de Sancta Cruce in 
2 Denbeighſhire. Ciſt. — T. Edw. 1. 214 3 8 
1 Strata Florida in Cardi- ] Ciſt. or lr W. C 6 
4 ganſhire. Clun. W. Cong. 1226 6 © 
3 
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Tithes. 


At the time of the diſſolution, the religious were diſ- 
charged from payment of tithes three ſeveral ways; 
either by the pope's bulls, or by their order as afore- 
ſaid, or by compoſition : which diſcharges wotild have 
vaniſhed and expired with the ſpiritual bodies whereunto 
they-were annexed, if they had not been continued by 
the ſpecial clauſe abovementioned (as it happened to thoſe 
which were diſſolved by the other ſtatutes of diſſolution, 
for want of ſuch clauſe). And by the faid clauſe alſo is 
created a new diſcharge, which was not before at the 
common law, that is, unity of the poſſeſſion of the parſon- 
age and land tithable in the ſame hand : for if the mon- 
aſtery at the time of the diſſolution, was ſeiſed of the 
lands and rectory, and had paid no tithes within the me- 
mory of man for the lands; thoſe lands ſhall now be ex- 
empted from payment of tithe, by a ſuppoſed perpetual 
unity of poſſeſſion ; becauſe the ſame perſons that had 
the lands, having alſo the parſonage, they could not pay 
tithes to themſelves. God. 383. Boh. 241, 248. 

But tho' by ſuch union the perſons ſo poſſeſſed were 
diſcharged from the payment of tithes, yet the lands were 
not abſolutely diſcharged of the tithes ; for upon any diſ- 
union that might happen, the payment, of tithes again re- 
vived: ſo that the union only ſuſpended the payment, 
but was no abſolute diſcharge of the tithes themſelves. 
And therefore ſuch union is not to be pleaded as a diſ- 
charge from tithes, but only as a diſcharge from the pay- 
ment of tithes. Boh. 248. 


And ſuch union muſt appear to have had thefe four 


qualities: Firſt, it muſt have been juſt; that is, claimed 


by right, and good and lawful title; and not by diſſeiſin, 
or other tortious, unjuſt, or unlawful act: for ſuch an 
union would not have been a good diſcharge within the 
ſtatute. Secondly, it muſt have been equal; that is, 
there muſt have been a fee ſimple both in the lands and in 
the tithes ;- as well of the lands upon which the tithes 
are, as of the parſonage or rectory: for if thoſe religious 
perſons had held but by leaſe, that had not been ſuch a 


unity as the ſtatute intended. Thirdly, it muſt have been 
free ; that is, free from the payment of any tithes in ary 
manner: for if the abbots, or their farmers, or their te- 


nants at will or for years, had paid any manner of tithes 


before the diſſolation; it may be alledged as a ſufficient bar 


to avoid the unity pleaded in diſcharge of tithes. Fourth- 
ly, it muſt have been perpetual, time out of mind, that 
ſuch religious houſes were endowed, and ſuch religious 


perſons 
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perſons muſt have had in their hands both the rectory and 


lands united, perpetually, and without interruption, be- 
fore the memory of man, or (as it ſeems according to the 
rule of the common law) before the firſt year of king 
Richard the firſt, diſcharged of tithes : for if by any re- 
cords, or ancient deeds, or other legal evidence, it can be 
made to appear, that either the lands or the rectory came 
to the abbey ſince the ſaid firſt year of king Richard 
the firſt, ſuch union cannot be ſaid to be perpetual, Boh. 


And moreover, the lands of ſuch houſes diſſolved as 
aforeſaid, ſhall be free from the payment of tithes only ſo 
far, as they were free in the hands of the churchmen, 
namely, whilſt they are in the hands and manurance of 
the owners thereof; and therefore it is neceſſary for the 
party who would have the advantage of this 3 ex- 


preſsly to ſhew and aver, that the lands are in his hands 


and manurance : for to ſay that he is ſeiſed of the lands 
is not ſufficient; for he may be ſeiſed thereof, and yet 
another manure them. Comyns 498. Fox and Bardwell, 
E. 8 G. 2. Word b. 2. c. 2. 

It hath been held alſo, that a tenant in tail, who hath 
an eſtate of inheritance, ſhall be diſcharged in virtue of 
the clauſe aforeſaid, fo long as he occupies the ſame him- 


ſelf; but that unity of poſſeſſion doth not diſcharge a co- 


pyholder (tho? a prior in that caſe was ſeiſed in fee of the 
manor of which it was parcel, and was alſo impropriator); 
much leſs a tenant for life or years. Gib/. 673. [For in 
ſuch caſe, the poſſeſſion is in the copyholder or other te- 
nant, and not in the landlord or leilor ; and conſequently 
it is not a unity of poſſeſſion.] | 

But it is otherwiſe with regard to the king ; whoſe 
farmers ſhall be diſcharged of ſuch tithes, as the ſpiritual 
perſons were, becauſe the king cannot cultivate the lands 
himſelf. And fo long as the king hath the freehold, his 
farmers ſhall have ſuch privilege : but if after having 
leaſed them, he ſhall ſell the ſame, or ſhall grant over the 
reverſion; then the farmers ſhall pay tithes, And it 
hath been ſaid, that this privilege extends no further than 


to the king's tenants at will; not to tenants for life or 


years. Gubſ. 673. Bob. 282, 3 


Upon the whole: Not all lands that belonged to the 
religious houſes in general are diſcharged from tithes ;_ 


but only ſuch lands are capable of diſcharge, as belonged 
to the houſes which were diſſolved by the ſtatute of the 


31 H. 8. And not all thoſe lands, which belonged to the 


224 religious 


— 2 * c D. 
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religious houſes diſſolved by that ſtatute are diſcharge 


from tithes } but only ſuch of them as were diſcharged at 
the time of their diſſolution. But what ſhall be ſufficient 


evidence of ſuch diſcharge, and of the manner of ſuch 
' diſcharge, that is, whether by order, bull, compoſition, 


or unity of poſſeſſion, at this diſtance of time, ſeem- 
eth difficult to determine with preciſion ; as ſtrictneſs of 
proof may be more or leſs requiſite, according to the par- 
ticular circumſtance of the caſe. 
In the caſe of the archbiſhop of York and Dr Hayter againſt 
Sir Miles Stapleton and others, Feb. 21, 1740; it was 
ſaid by lord 'Hardwicke, that the evidence of exemption 
depends upon uſage, and a poſterior uſage is evidence of 
the preceeding, for no other can be had, 2 Athyns, 137. 
. 9. M. 14 8 2. Compoſt's caſe. It was held, that the 
melne, king is not by virtue of his prerogative diſcharged of 
tithes for ancient demeſnes of the crown, but that as per- 
ſona mixta he is capable of a difcharge de non deciman- 
do by preſcription, as well as a biſhop. But if the king 
alien any of the lands for which he is ſo diſcharged of 
tithes, his patentee ſhall pay tithes ; and not only ſo, but 
the preſcription is deſtroyed for ever, altho* the ſame 
lands ſhould afterwards come into the king's hands again, 
by eſcheat, or otherwiſe. Hardr. 315. 
Common appur= 10. In the caſe of Lambert and Cumming, M. 17233 
tenant, | On a bill for tithes in the pariſh of Warton in the coun- 
ty of Lancaſter, it was decreed, that an exemption of an 
eſtate from tithes ſhall extend to a common appurtenant 
to ſuch eſtate, Bunb. 138. Ds 
July 15, 1748, Stockwell and Terry. A bill was brought 
by the rector for payment of tithes in kind of 300 acres 
of land. Two bars were ſet up; the firſt, general, to 
all the acres, the ftatute of 2 Ed. 6. by which waſte 
ground, improved into arable or meadow, ſhall not pay 
tithes, till ſeven years after the improvement is com- 
pleated ; as to which, the caſe appcared, that the land 
in queſtion was a common field for ſheep, horſes, and 
cows, but not fit for fattening them, being over-run 
with bruſh-wood, briars, and other weeds ; the parſon 
-was intitled to tithes of calves, milk, wool, and the like, 
out of it; and it was proved to be worth 2s an acre be- 
fore it was improved: and as to this, the court was of 
opinion, that it is not ſuch land as ought to be exempt- 
ed by the ſtatute in the name of barren land. The other 
bar ſet up was particular to 48 acres, parcel thereof; 
as to which, an agreement had been entred into between 
I the 
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ed the defendant and the parſon, and thoſe who had right 
at to feed in the common, for the making an incloſure; 
nt and an act of parliament was paſſed for that purpoſe, by 
ch which they enjoy all their rights in ſeveralty, as they did 
n, their rights of common before. Theſe 48 acres were 
n- allotted to the defendant, in lieu of his common; and 
of the queſtion was, Whether this was ſtill covered by a 
I- modus, which had been paid for it before ?—For the 


plaintiff it was argued, that theſe 48 acres are of ano- 
ſt ther nature, and not to be covered by it. If there is a 
as modus for any thing, and a new part is joined to it, that 
n addition muſt be paid for; as if a modus for two mills, 
of and a third is added, the modus will not cover it; ſo if 
for a garden, and an addition is made to it; if a buck 


le and a doe are paid for a park, and it be diſparked, tithes 
f muſt be paid for it.— For the defendant it was argued, 
7 that the general view of the agreement and of the act of 
be parliament was, that none ſhould be prejudiced ; and 
g that it ſhould be exactly in the ſame ſituation as before, 
f except that it ſhould not be in common, But the con- 
t ſtruction contended for, will give the parſon, whoſe for- 
c mer right was preſerved, what he had not before,—Py 
, the lord chancellor Hardwicke : I am of opinion that 
the 48 acres are covered by the modus, I admit the 
; caſe mentioned, and that by diſparking the modus is gone; 
a and if the owner diſparks part, he ſhall pay the ſame mo- 
| dus, and alſo tithes in kind for what is diſparked, becauſc 
it was paid in nature of a franchiſe, and not for lands. 


But ſuppoſe the owner, with conſent of the parſon, diſ- 
| parks ſome to be enjoyed as before; I ſhould think, it 
ö was the incumbent's intent, that it ſhould be till enjoy- 
ed as part of the park, and no tithes in kind ſhould be 

paid for it; for otherwiſe the agreement with the parſon 
would be uſeleſs. So if this agreement had been between 
the lord of a manor. and the other commoners without the 
parſon, and they had turned it into ſeveral ownerſhips, 
it would be liable to the right to tithes, which the rector 
had over the whole pariſh. But here has been an agree- 
ment by act of parliament, to which the parſon was par- 
and altho' the recital uſes only general words, yet it 
ſhews plainly the intention of the parties to be, that 
every perſon ſhauld enjoy his allotment in the ſame man- 
ner as he did the thing in lieu; and that was ſubject to 
the modus. Let the bill therefore. be diſmiſſed as to the 
48 acres; and as to the reſt, an account be taken of the 
ſeveral tithes to be paid. 1 Yezey, 115. 
E. 3 
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E. 3 C. z. Momcaſter and Watſon... This was a caſo 
reſerved from the northern circuit, in an action by a la 
impropriator, againſt the occupiers of lands in the pa- 


riſh of Felton in the county. of Northumberland, for 


taking away their corn and hay, without ſetting out the 

tithe, or agreeing for it. The ſubſtance of the ſtated caſe 

was, that they claimed to be exempt from paying any 

tithe at all for theſe lands, upon the following founda- 

tion, viz. that a private act of parliament was paſſed in 

the 26 G. 2. for dividing and incloſing the common call- 

ed Felton common: That the lands in queſtion had 
been, till the ſaid year (when the ſaid common was ſo 
divided and incloſed) part of the ſaid common, where- 
the commoners had uſed to have common for their 

cattle levant and couchant : That go acres, part of the 
ſaid common, were by the ſaid act of parliament allotted to 
the owner of Swardland demeſne ; under which ſaid allot- 
ment, the defendants occupy the ſaid go acres, formerly 
parcel of the common, but now made parcel of Swardland 
demeſne : That the act directs that the divided lands (be- 
fore parcel of the common) ſhall be holden by each perſon 
to whom the reſpective diviſions are allotted, ſubject to 
the ſame charges and incumbrances, as their own former 
lands, to which they are allotted and conſolidated, were 
before ſubject ;' and it is declared in the act it ſelf, that it 
ſhall be conſidered beneficially to the ſaid land-owners to 
whom the reſpective diviſions are allotted : That the 
owners of Swardland demeſne had never paid tithe of 
corn, grain, or hay; having been always excmpt from 
the payment of tithe of corn and grain, in conſideration 
of having always kept in repair the north end of Felton 
church ; and being exempt from the payment of tithe of 


hay, under a modus. The queſtion was, whether the 


occupiers of theſe go acres, late parcel of the common, 
but now alloted to the owner of Swardland demeſne, are 
or are not liable to the payment of tithe of corn and hay. 
Mr. Wallace, who argued for the defendants, con- 
tended, that as the allotment was to bear all the burdens of 
the ancient eſtate to which it was now annexed, it ought 
therefore to cnjoy all the privileges of it: And as this an- 
cient eſtate was exempt from tithes, ſo alſo ought the al- 
lotted go acres to be. And he relied on the caſe of Stock- 
well and Terry, which he faid was as follows : Stock- 


well, rector of the pariſh, filed his bill againſt the occu- 
pier of fome land-(then plowed up) for tithe of the cor 
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which grew upon it. The defendant inſiſted upon a mo- 
dus of 158, in lieu of all tithes ariſing upon the Grange 
farm; and that the Grange farm had never paid any 
tithes. Then he ſhewed, that the land for which Stock- 
well demanded this tithe of corn by his bill, had been 
part of a Down which had been incloſed by a private act 
of parliament, and had been thereby allotted to and had 
ever ſince continued part of the Grange farm; and there- 
fore ought to be exempt from all tithes, as well as the 
Grange farm itſelf. And lord Hardwicke diſmiſſed the 
reQor's bill, ſo far as it related to this land which had 
been Down- land, and was ſo allotted to the Grange farm. 
Mr. Thurlow, for the plaintiff, argued, that notwith- 
ſtanding, this decree in Stockwell and Terry, yet in the 
preſent caſe (which difters much from that) the allotted 
common is not exempted from the payment of tithes, This 
demand. of the impropriator is a claim of the tithe of 
corn, grain, and hay. But corn, grain, and hay could 
not be part of what grew on a common, 'The' tithes 
that aroſe upon this common (appendant to Swardland 


demeſne) could have been only tithes of agiſtment, or of 


lambs, calves,” wool, milk, and other things that could 
be the produce of a common, Now a modus or other 


compenſation muſt be in lieu of theſe ſpecific tithes, 


This exemption therefore cannot relate to any other 
tithes, but ſuch as could in their nature have ariſen out 
of the common, whilſt it continued common. By 
lord Mansfield chief juſtice : The caſe of Stockwell and 
Terry differed very much from the preſent caſe, The 
modus: inſiſted upon in that caſe extended to all kinds of 
tithes ; whereas the exemption inſiſted on in the preſent 
caſe is confined to the ſpecific land called Swardland de- 
meſne, and doth not extend to the right of common. 
Here is no equivalent at all for the tithes of agiſtment, 
of wool, milk, lambs, or any other tithes of ſuch a kind 
as could ariſe upon a common. The equivalent goes only 
to corn, grain, and hay; the tithe whereof could not 
ariſe upon the common, whilſt it remained a common. 
In Stockwell and Terry, the rector was, as owner of the 
glebe, a party to the act of parliament : Here, the im- 
propriator is not a party to this act of parliament, And 
there the modus covered the right of common; it was 4 
modus of 15s, which was paid for the Grange farm, in 
lieu of all tithes ariſing upon it, and of all the tithes of 
all the cows and ſheep belonging to that farm that ſhould 
be depaſtured on the ſaid Down, which was afterwards 

incleſed 


1 * 


incloſed and alloted to it. So that the modus covered not 
only the Grange farm itſelf with its - appurtenances, but 
the common alſo : which is not the preſent caſe, In 
that cafe, lord Hardwicke deereed, that the modus ſhould 
ſtand for the allotted lands, as well as for the Grange 
farm and its appurtenances ; and accordingly, he diſmiſ- 
ſed the bill as to thoſe lands which the modus covered: 
But as to all the qther lands of the common, which had 
before uſed to pay tithe of wool, agiſtment, and other 
ſmall tithes, he decreed an account. Here, all rights are 
faved, generally, by this a& of 26 G. 2. Conſequently, 
the impropriator's right to tithes remains : And there is 
no need to ſhew how they are due; becauſe they 
are due of common right, The whole court were 
very clear, that in the preſent caſe the exemption and 
modus did not extend to the waſte and common; and 
therefore that the allotted lands, which had been part of 
that waſte and common, having been ſubject to tithes be- 
fore the allotment, muſt remain liable to them after it : 
which they held to differ materially from the cited caſe, 
where the modus did extend to the waſte and common. 
And lord Mansfield faid, that the caſe of Lambert and 
Cumming was determined upon the ſame ground as lord 
Hardwicke's decree went upon in the cafe of Stockwell 
and Terry; namely, That what was before exempted 
ſhall remain exempted ; and what was not before exempt- 
ed ſhall pay tithe, Burrew, Mansf. 1375. 


IV. Of modus's, or exemptions from payment 
of tithes in kind ; and therein of cuſtom 
and preſeription. 


county, hundred, city, or town, and is common to all 
within the reſpective limits; in pleading of which, it is 
alledged, that in ſuch a county, or the like, there is and 
time out of memory hath been ſuch a cuſtom uſed and 
approved therein. Gib/. 674. 

Preſcription is that which gives a right to ſome particu- 
lar houſe, farm, or other thing: in pleading of which it 
is alledged, that all they whoſe eſtate he hath in ſuch 
land, have time out of mind paid ſo much yearly, or the 
like, in full ſatisfaction of all tithes ariſing on thoſe lands. 


Gil. 674. 
2. Cuſtom 
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2. Cuſtom and neee de non deciman- = 
andi: 5 


do, or de modo decim 

De non decimando is, to be free from the payment of 
tithes, without any recompence for the ſame. Concern- 
ing which, the general rule is, that no layman can pre- 
ſctibe in non decimando ; that is, to be diſcharged abſo- 


lutely of the payment of tithes, and to pay pony in - 


lieu thereof; unleſs he begin his preſcription in a religi- 
ous or eccleſiaſtical perſon, and derive a title to it by act 
of parliament. As in the caſe of Breary and Manby, Nov. 
18, 1762. In the exchequer. Mr. Breary, rector of 
Middleton upon the Woulds in Yorkſhire, brought his 
bill againſt Mr. Manly one of his pariſhioners, for great 
and ſmall tithes ariſing from the defendant's lands. The 
defendant by his anſwer inſiſted, that part of his farm 
had time out of mind been exempt from payment of tithes 
of any kind, or any modus or compenſation in lieu there- 
of; and by his witneſſes proved, that no tithe, modus, 
or compenſation had within the memory of man been 

id for ſuch part of his farm. The court, at the hear- 
ing of the cauſe, was clearly of opinion, that the mere 
non-payment of tithes, tho' for time immemorial, would 
not be an exemption from payment of them, without ſet- 
ting out and eſtabliſhing ſuch exemption to have ariſen 
from the lands having been parcel of one of the greater 
abbies ; and therefore decreed the defendant to account 
for the tithes of that part of his eftate for which he 
claimed the ſaid exemption. 

But all ſpiritual and religious perſons, as &c. biſhops, 
deans, prebends, parſons, vicars (as heretofore abbots 
and priors), may preſcribe generally in non decimando, 
of they are more favoured than lay perſons ; for this is 

ill in a ſpiritual perſon, and ſo nothing is taken from 
the church: for ſuch ſpiritual perſon: was capable of a 

t of tithes at the common law in pernancy. And 
— it is that the parſon or vicar of one pariſh, that 
hath part of his glebe lying in another pariſh, may pre- 
ſeribe in non decimando for it; that is, (as hath bean 
faid) to be free from the payment of any manner of tithe 
for the ſame, 1 RolP; Abr. 653. | 

But this general rule, that none but ſpiritual perſons 
or corporations may preſcribe in non decimando, is. to 
de underſtood with ſeveral exceptions; as, firſt, that the 
king, as being mixta perſona, may preſcribe de non deci- 
mando; by the ſame reaſon that, as ſuch, he is capable 
of tithes,, Gibſ, 674. 
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Alſo, the leſſee, tenant at will, and copy-holder of 2 
ſpiritual perſon, tho” a layman, ſhall in this reſpe& enjoy 
the exemption of the leſſor, who is ſuppoſed to reap the 
benefit of it, in reſerving ſo much the greater rents by 
reaſon of ſuch exemption. 1 Rolls Abr. 653. Deg, 
P. 2. c. 16. 


In the caſe of Stephenſon and Hill, H. 2. G. 3. An ac- 


tion was brought upon the ſtatute of Ed. 6. for the pay. 
ment of tithes of corn and grain. The defendant pleaded 
the general iffue, Ni debet: And the cauſe came on to be 
tried before Mr Juſtice Bathurſt at Appleby aſſizes, Aug, 
T4. 1760. Upon the trial it appeared, that the lands 
whereon the corn mentioned in the declaration grew, were 
and immemorially had been cuſtomary lands, parcel of the 
manor of Morland in the county of Weſtmorland, and 
holden of the lord thereof for the time being: That the 
faid manor of Morland, and the appropriate re&ory of 
St Michael's Appleby, were parcel of the poſſeflions of 
the priory of Wetheral in the county of Cumberland, 
which was one of the larger diſſolved monaſteries, and 
was veſted in the crown by the ſtatute of 31 Hen. 8. and 
that the prior of the ſaid priory, at the time of the diſſolu- 
tion, was and had been immemorially ſeiſed of the ſaid 
manor with the appurtenances, in his demeſne as of fee, 
in right of his priory ; and alſo of the appropriate recto 

of St Michael's Appleby, and the tithes there. It alſo 
appeared, that the ſaid manor and appropriate rectory being 
ſo veſted in the crown, the ſame was in due manner grant- 
ed to the dean and chapter of Carliſle in fee; and that 
oy are ſtill ſeiſed thereof in fee, in right of their church; 
and that the preſent defendant was the cuſtomary tenant 
and occupier of the ſaid lands whereon the ſaid corn grew, 
during the time in the declaration mentioned ; and held 
the ſame of the ſaid dean and chapter, as of their ſaid ma- 
nor of Morland : That the plaintiff is farmer of the corn 
and grain tithes growing and ariſing within the territories 


© of Bondgate, within the pariſh of St Michael's Appleby 


aforeſaid ; and the lands whereon the corn grew, lie in the 
territories and pariſh aforeſaid. It appeared, that no tithes 
had ever been yielded or paid for or in reſpect of the ſaid 
lands. It alſo appeared, that all the other cuſtomary te- 
nants of the ſaid manor pay tithe, It alſo appeared, that 
this was the only cuſtomary tenant belonging to the ſaid 
manor, which was within the ſaid pariſh of St Michael's, 
Whereupon a verdict was found for the plaintiff, ſubject 
to the opinion of the court of King's bench, upon the fol- 
5: wa lowing 


Tithes, 
lowing queſtion z Whether the defendant could in this cafe 
ſet up any preſcription, which would by virtue of the ſta- 
tute of 31 Hen, 8. exempt him from the payment of tithe. 
For the plaintiff, it was argued, that the fact ſtated, 
That no tithes have ever been paid, is no exemption of 


it ſelf. It is no preſcription of exemption. It is only e- 


vidence. It might have ariſen from unity of poſſeſſion, 
or other cauſes. It would be no foundation for a decree 
in equity, if it had been _— found by a verdict, that 
they have never been paid. A lord of a manor can only 
preſcribe as the lands have been holden by his farmers and 
tenants at will. Theſe are ſtated to be cuſtomary lands, 
parcel of the manor of Morland, holden of the lord of the 
manor, not ſaying, at the will of the lord ; therefore they 
are cuſtomary freeholds. Now a lord cannot preſcribe for 
his cuſtomary freeholders ; tho' he may preſcribe for his 
tenants and farmers of copyhold holden at will, Nor can 
he, in this caſe, preſcribe as by the cuſtom of the manor z 
for the cuſtom of the manor, in general, is ſtated to be 
* contrary.— For the defendant, it was anſwered, 

hat no tithes having ever been paid for theſe lands from 
the 31 Hen. 8. a a, exemption will be preſumed. Spi- 
ritual perſons may preſcribe in non decimando; and ſo 
may their farmers and tenants, and even their copyholder 
of inheritance : and cuſtomary eſtates of inheritance may 
be diſcharged in the ſame way; for the freehold is in the 
lord. Ibo many other parts of this eſtate have paid 
tithe, yet there may be a preſcription for a diſcharge of 
part: A preſeription may be for a ſingle part alone. And 
this is the only tenement that lies in this particular pariſh. 
Theſe cuſtomary tenures are not freeholds. The timber, 
the mines, are in the lord. And the rule is; every thing 
is in the lord, that cuſtom hath not taken out of him. 
This cauſe ſtanding in the paper for further argument; 
Sir Fletcher Norton, who was for the plaintiff, ſaid, that 
the particular cuſtoms of the manor (which had been in- 
quired after in the courſe of the former argument) were 
not yet ſent up.—By lord Mansfield: What ſignify the 
cuſtoms ? Clearly, the freehold is in the lord, —vir Flet- 
cher Norton acknowledged, that he had a great difficulty 
to get oyer; it being ſtated in the caſe it ſelf, That this 


was the only cuſtomary tenant belonging to the manor 


which was within this pariſh. —And by the court; It is a 
ſettled point, that the freehold is in the lord, And lord 
Mansfield added, that this is rather ſtronger than the caſe 
of copyholds ; for copyholders had acquired a permanent 
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eſtate in their lands, before theſe cuſtomary tenants had 
done ſo. And the court were of opinion, that the lord 


might preſcribe for this cuſtomary tenant in non deciman- 


do, and that here is ſufficient evidence of fuch preſcription, 
Bur. Mansf. 1273. aſi | 

Alſo, a county, or part of a county may well plead a 
cuſtom de non decimando, in reſpect of this or that parti. 
cular tithe ; as hath been pleaded and allowed in the caſe 
of tithe milk of ewes, and of tithe of underwood in the 


wild of Kent and in forty pariſhes in the wild of Suſſex, 


But a fingle pariſh may not preſcribe de non decimando 
for particular tithes; nor may any larger diſtri plead a 
cuſtom abſolutely, to have their lands freed from the pay- 
ment of all tithes, without any thing in lieu. And leſt 


this allowance of a cuſtom de non decimando to Iaymen, 


in any cafe, ſhould ſeem to break in upon the general rule, 
the diſtinction which hath been laid down is this; that in 
things tithable by cuſtom only, and not de jure, a county 
or hundred may preſcribe in non decimando generally, for 
in that caſe they are diſcharged, without a cuſtom to the 
contrary ; ſo that it is bat to inſiſt upon the old right, a- 
gainſt which the cuſtom hath not prevailed : but for things 
Which are tithable de jure, a county or hundred cannot 
ſcribe in non decimando, no more than a particular 
on; for it would be abſurd to ſay, that a hundred 
all pfeſcribe in non decimando, where the particular 
$ oO which it conſiſts cannot ſo preſcribe, 2 Salk, 
T. Raym. 187. Gib/. 674. pe | 
* tt was long a det AIktermibed, whether a lay 
umpropriator, as well as a clergyman, be intitled to reco- 
ver the tithes without proving payment; or whether a 
non decimando may be pleaded againſt a lay impropria- 
tor: But in the caſe of Benſon and Olive, 7. 1730, in 
the exc Pengelly chief baron delivered it as his 
opinion, 4 lay impropriator is under no neceſſity of 
proving payment of tithes unto him. Bunb. 274. 


27 
So in the cafe of la) Charlton againſt Sir Blundel Charl- 


ton, in the ſame court; lord chief baron Reynolds de- 
clared it as his opinion, that there can be no preſcrip- 
tion in non decimando againft a lay rector, any more 
than againſt a ſpiritual rector, and that they are equally 
intituled to tithes of common right ; and that it is ſuffi- 
cient for à lay rector to ſet forth in a bill that he is ſeiſed 
of the impropriate rectory; and if he maketh out his 
title to that, it will be ſufficient, without putting him to 
the proof of having received tithes, And to this opi- 
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nion baron Comyns ſeemed to aſſent; but he made a di- 
ſtinftion between one who ſets up a title to the rectory, 
and one who intitles himſelf only to the tithes or any 

ies of tithes within a pariſh; for in this laſt caſe, the 
plaintiff ſhall be held to ſtrict proof, not only of his 
title, but alfo of the perception of all the tithes he ſets 
ap a title to : and, in this prefent caſe, the plaintiff ha- 
ving ſet forth a title in Sir Francis Charlton . | 
whom the chimed) to all the tithes in the pariſh of Luc- 
ford (except {ſuch ſmall tithes as the vicar uſually recei- 
ved) and not to the reftory ; and the defendant denying 
the plaintiff's title to the herbage, and the plaintiff By! 
being able to prove any herbage tithe ever paid, tho” ſhe 
attempted to'prove an unity of poſſeſſion for above ſevei- 
ty years, yet the bill was diſmiſſed. Bunb. 325, _ 

- And finally, in the caſe of the corporation of Bury 
againſt Evans, T.. 1739» this point feemeth at laſt to 
have been ſettled ; wherein it was determined, that there 
can be no prefcription in non decimando, even againſt a 
hy impropriator : and that the prefumption which ari- 
ſeth from a conſtant non-payment will not be ſufficient, 
unleſs the defendant can ſhew, either that the lands were 
parcel of one of the greater abbies diſſolved by the 31 H. 
$, or that fome of the impropriators had releaſed the 
tithes. Compyns 643. Bunb. 345+ , 

But if a vicar ſue for tithes, and the pariſhioner being 
alayman denies that the ſaid tithes are due to him; in 
ſuch caſe, unleſs the vicar ' ſhall prove that the tithes in 
jon are due to him by endowment or preſcriptions, 

be ſhall fail in his fuit: and the reaſon is, becauſe all 
tithes de jure or in preſumption of law belong to the rec- 
tor and therefore the vicar hall receive only thoſe tithes 
which he enjoyeth by cuſtom or preſcription, ,or by the 
endowment. 1 Ong hf. 264. 1 Vercy, 3. 3 Athyns, 490. 
3 A modus decimandi, commonly called by the ſingle 
name of a mus only, is where there is by cuſtom a par- 
ticular manner of tithing allowed, different from the ge- 
nerat law of taking ti in kind, which are the actual 
tenth part of the annual increaſe. This is ſometimes a 


— 


di ſometimes it is a compenſation in work 


and Tabour, as that the parſon ſhall have only the twelfth 


cbek of hay, and not the tenth, in conſideration of the 
owhetr's making it for him: ſometimes, in lieu of a large 
quantity of crude or imperfect tithe, the parſon ſhall have 
a les quantity, when arrived to greater maturity, as 
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Modus muſt 
have a reaſonable ſcription, it muſt have the ſeveral qualifications follow- 
in froma ral ing: As, firſt, every modus muſt be ſuppoſed to have 


as from a real 
compoſition. 


Tithes. 
4 eouple of fowls in lieu of tithe eggs; and the like. A 
means, in ſhort, whereby the general law of tithing is 
altered, and a new method of taking them is introduced, 
is called a modus decimandi, or ſpecial manner of tithing, 
Black/t. ö. 3. c. 3. 


And this may be pleaded by the lord of a manor, for 


the tithes of his manor; on account of lands of the gift 
of one who was lord of the manor, and held by the par- 
ſon and his ſucceſſors time out of mind ; and by a pariſh 
or hamlet, for this or that ſort of tithe, by reaſon of 
lands enjoyed by the parſons time out of mind within 
ſuch pariſh or hamlet : and, laſtly, by any private perſon, 
for his own lands or part thereof, in conſideration of a cer- 
tain ſum of money or other recompence. Deg. p. 2. c. 16. 


4. But to make any of theſe a good cuſtom or pre- 


had a reaſonable commencement ; and in every preſcrip- 
tion'de modo decimandi, it is to be intended the rate 
tithe was the full yalue of the tithe, at the time of the 
original compoſitien ; for it cannot be preſumed, that 
the biſhop, patron, and ordiuary would make a compo- 
ſition to the prejudice of the church; and if the modus 
do not now reach the value, it is to be intended, that 
either the tithes are improved, or elſe that money is 
now become of leſs value, which makes the preſent ine- 


* 


quality. Deg. p. 2. c. 16. 138: | 
By compoſition real is meant, where the preſent incum- 
bent of any church, together with his patron and ordinary, 
do agree by deed under their hands and ſeals, or by fine in 
the king's court, that ſuch lands ſhall be freed and diſ- 
charged of the payment of all manner of tithes for ever, 
paying ſome annual payment, or doing ſome other thing, 
to the eaſe profit or advantage of the .parſon or vicar to 
whom'the tithes did belong. And theſe real compoſitions 
have ever been held and allowed here in England, to be a 
good diſcharge of the payment of tithes. And from theſe 
real compoſitions it is intended, that, all preſcriptiuns de 
modo decimandi firſt took their riſe and beginning ; tho' 
it is to be doubted, that moſt of them at this day have 
Trown from the negligence and careleſsneſs of the clergy 
hemſelves. Deg. p. 2. c. 20. 


But now, ſince the ſtatute of the x El. ( in the caſe of 


archbiſhops and biſhops), and the ſtatute of the 13 K. 
(in the Caſe of all other eccleſiaſtical corporations, ſole and 
aggregate), it is agreed on all hands, that no real com- 
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poſitions, any more than alienations, can be made; ſince 
all grants are thereby expreſsly reſtrained, and made void, 
which are not according to the tenor of thoſe ſtatutes. 
And the only modus's that can grow now, muſt be from 
the inadvertency of the clergy, acquieſcing in the ſelf 
ſame 1 from one ſucceſſor to another. GiB, 
675, 6. a 

kde a real compoſition hath been made; if the lands 
diſcharged theteby be transferred or granted to another, the 
feoffee or grantee ſhalt have thebenefit of it. Gi. 675, 

But it is not now neceſſary to ſhew, that the modus had 
at firſt a reaſonable commencement ; for theſe modus's 
having been from time immemorial, none can know but 
that there were ſuch circumſtances in thoſe ancient times, 
as might have made ſuch a compoſition reaſonable, tho? 


at preſent prac may not be diſcoverable. It is enough to 


ſatisfy us at this great diſtance of time, that the parſon 
patron and ordinary, before the reſtrictive ſtatutes, might 
bind the revenues of the parſon; and that all theſe mo- 
dus's muſt have had their commencement from an inſtru- 


ment ſigned by the parſon patron and ordinary; but there 


can be no colour to ſay, that becauſe ſuch inſtrument in 
ſo great a length of time hath been loſt, therefore the mo- 
dus ſhall be loſt alſo. Indeed fo far the law hath gone in 


favour of the church, as that if the inſtrument which the 


parſon patron and ordinary had given to a layman, owner 
of ſuch a farm, to diſcharge the farm of all tithes (tho? 
this would be good while the inſtrument could be ſhewn) 
ſhould'be once loſt; this being a privilege in non deci- 
mando, the privilege would be fot by the Joſs of the deed, 


2 F. M. 573. | 

Upon the whole, no modus can be eſtabliſhed at this 
day, but by act of parliament.” An agreement by parſon, 
patron, and ordinary, confirmed and eſtabliſhed WA de- 
cree in equity, can only bind the parties thereto ; becauſe 
no man's property can be affected but by the law of the 
land. As in the following caſe, June 17th, 1765. Be- 
tween his mijeſty's attorney general at the relation of Jahn 
Blair, doctor of laws, — of Burton Coggles in the 
county of Lincoln, and the ſaid Jahn Blair in his own 
right, plaintiffs; John Cholmly, Eſq; John Hopkinſon, and 


| Cewge Nidd, and John lord biſhop of Lincoln, defendants. 
A 


the lord chancellor Northington: This is an infor- 


mation brought by the attorney general, at the relation of 
Dr. Blair, for an account and payment of tithes in kind. 


The claim of the rector ariſes de communi jure. The de- 
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fence. ſet up againſt the claim, is firſt an agreement entered. 
into in the year 1664, between the then rector and the 
owners of the lands in the pariſh, for accepting a yearly 
ſum of gol. in lieu of tithes. But I am gf opinion, that 
the agreement on the face of it is 7 „ , to the 
conſideration thereby agreed to be pai . the rector; for 
it appears that the agreement was entered into in order to 
eſſectuate an incloſure of the open ſields in the pariſh, and 
no conſideration. is given. as to the future improvement of 
the lands by ſuch incloſure, of which the ours wow, 
reap the benefit. But I am. clear, that even, if 
ment was equal, it would. not bind 1 | perth * * 
's claim, is 


rectory, but would be void as l Wiz, * 
The next defence ſet up aga * plaintlP 
a decree in 1677, which appears to be madg in a cauſe in- 
Kituted by conſent between the ſame parties that were par- 
ties to the TR . * peu, ie; biſhop-of 


the dioceſe heing.a party ider up mere] 
for form. yi 1 aach Fou to obſerve, e — 4 


mſelves did not conſider the ee 5 had been 
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an addition thereto of 16l. $8, + 4p annum: be- 
ing allowed that addition, the Wan 1. his anſwer lar cbr 
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the firſt, on account of its high dignity ; the ſecond, on 
account of its imbecility, Dua ſungitur vice minoris, con- 
ditionem ſuam meliorare poteſt, deteriorare neguit. At com- 
mon law, altho* the church could alienate with conſent 


of patron, parſon, and ordinary; yet it was under vari- 


ous reſtrictions. The patron muſt be abſolutely ſeized 
in fee ſimple : If he was ſeized only of a fee ſimple con- 
ditional, or baſe fee, the alienation was void. In the 
preſent caſe, the bar ſet up by the defendants amounts to 


à mode of alienation. And if the decree is void, as I am 


of opinion it is, what then is there to ſend to law, when 
the point is about the extent of a decree of this court ? 
And if it were ſent thither, it muſt come back to be ulti- 
mately determined here. 

It has been alſo objected, that the _—_ of time ought 
in this caſe to bar the plaintiff, But I think the legal 
rule, that no preſcription can run againſt the church, 
muſt be adhered to. And indeed the length of time in 
which this agreement was acquieſced under, is not ſa 
great as at firſt fight it appears; for the perſon who was 
rector in 1677, and party to the decree, and had a right 
to eftabliſh the agreement during his life, did not die till 


the * 1718. | 
| pon the whole, the incloſure of the lands was for the 


benefit of the pariſh ; and ſuch lands will be con- 
tinually increaſing in value, while the compoſition given 
to the rector in lieu of tithe will be gradually diminithing 
in value, The compoſition here regarded only the value 


of the paſt tithes, without any regard to the future in- 
ereaſing value of tithes, which is always allowed for in 


every private bill for an incloſure.—If in the preſent caſe, 
the parties had made an allowance for the future improved 
value of tithes, I ſhould not have been inclined to relieve, 
but would have left the rector to his legal remedy. 

I ſhall therefore decree, that the information, as againſt. 


the biſhop of Lincoln, be diſmiſſed with coſts : And let it 


be referred to the maſter, to take an account of the value 
of the tithes which have accrued from the time of filing 
the information, and let what ſhall be coming on the ba- 
lance of ſuch accounts be paid to the relator Dr. Blair; 
and no coſts hitherto ; but I do reſerve the conſideration 
of ſubſequent coſts, till after the maſter ſhall have made 


his report ; and any of the parties to be at liberty to apply 
to the court as there ſhall be occaſion. 7 


[But if inſtead of a decree in a court of equity, an act 


of parliament had been obtained to carry the agreement in- 
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to execution, it would have been binding. But it might 
have been difficult. to have obtained ſuch an act; for a 
ſum of money in certain, which 1s always fluctuating in 
value, cannot be deemed a compenſation at all events in 
perpetuity. ] | | 

5. The modus muſt be ſomething for the benefit and 
intereſt of the parſon: and therefore, the finding ſtraw 
for the body of the church, the finding a rope for a bell, 
the paying hve ſhillings to the pariſh clerk, the paying a 
quit rent to the lord of the manor, when theſe have bech 
urged as diſcharges from tithes in kind, the modus's have 
been held not to be good. Deg. 5 2. 6.10, 5 

But it is a good modus to be diſcharged, for that he hath 
uſed time out of mind to employ the profits for the repara- 
tion of the chanccl; for the parſon hath a benefit by this 
1 RialPs Ar. 650. 1 

6. The modus muſt not be, one tithe paid in conſidera- 
tion of another; as, it muſt not be to pay tithes of othe 
kinds, to be diſcharged of tithes for dry cattle; it muſt 
not be ſo much for every cow and calf, for the tithe of 
herbage. Deg. p. 2. c. 16. | | 


E. 1729. Fox and others, againſt Ayde and others; A 


bill was brought in chancery, to eſtabliſh a modus; in fa- 
vour of the inhabitants of the pariſh of Sturton in Not- 
tinghamſhire. The modus was, in conſideration that af. 
ter the graſs was cut, the pariſhioner at his own coſts and 
charges did make the tithe graſs into hay, by ſtrowing the 
graſs on the ground (which is called 1 of it), and 


afterwards gathering it into week and windrows ; there- 


fore the perſons that inhabited within this pariſh (which 

ariſh appeared to be the greateſt part thereof meatow 
land) were to pay no tithes for the herbage of dry 
and unprofitable cattle, But tho* it was proved in the 
cauſe, that the pariſhioners time out of mind had paid no 
tithe of this herbage, yet there was no evidence that this 


excuſe for not paying tithes of herbage was in conſidera- 


tion of the pariſhioners making the tithe graſs into hay. 
On the other hand it was proved, that ana living 
out of the pariſh made the tithe graſs into hay as well as 
the inhabitants, and yet paid tithe herbage. And it was 
proved by the. plaintiffs, that the graſs was. tedded and 
ſpread, and not divided into heaps or cocks, until the 
ſame was made into hay. By King lord chancellor : 1. 
This may be a good cuſtom or modus, to excuſe the oc- 
cupier of the ſame land wherein the pariſhioner made the 
graſs into hay, from paying tithes ſor the after N 

f | but 


bat it 
of oth 
make 


Tithes. 
but it can be no good modus, to excuſe the herbage tithe 
of other land: for at that rate, a man might mow and 
make into hay only a ſmall parcel of ground, 3 
a quarter or half an acre ot land, and by this means 

excuſed from the tithe herbage of a hundred head of cattle. 
2. It ſeems to be a material objection againſt this cuſtom, 


that foreigners living out of the pariſh, tho' they have no 


privilege of being tithe free as to their herbage, yet have 
made the tithe graſs into hay; which looks as if it was the 


uſage of that pariſh, for the pariſhioners to make their graſs 
into hay of courſe. 3. It ſeems material what ſome of 


the witneſſes have proved, that in this pariſh the pariſhi- 


oners when they cut down the grafs, did not divide it into 
ten parts, until ſuch time as they had made it into hay : 


ſor of conſequence, the parſon could not have any op- 


portunity of making his tithe graſs into hay himſelf. 


And the bill was ordered to be diſmiſſed with coſts;, but 


without , prejudice as to any litigation that may be made 
touching the ſame at law. 2 P. ill. 522. | 


7, It muſt alſo be ſomething in its kind different from Muſt be deren 


e thi . in in kind from the 
the thing that is due; and therefore a load of hay in — — = | 


lieu of tithe hay, or certain ſheaves of corn for all tithes 
of corn, is not a good preſcription : but it hath been ſaid, 
that this holds . caſe the things are de jure titheable, 
and not by cuſtom only. Deg. p. 2. c. 2. 

AA. 3 A. In the exchequer : Archbiſhop of York againſt 
the 1 Newcaſtle, The preſcription was, to pay ten 
fleeces of wool and two lambs in lieu of all tithes, And 
Price and Bury barons were of opinion that this was an ill 
modus becauſe it is one ſpecies of tithe for another; and 


there is great incertainty, for one fleece may be twice as big, 


and three times the value of another. But Ward chief 
baron and Smith baron were of the contrary opinion; for 
that a modus is nothing but a real compoſition, for or in 
lieu of tithes ; or an annual profit certain and permanent: 
and they held, that the payment of any one chattel for 
tithe. was or might be a good modus, as well as money; 
for why might not the parſon originally agree to take ten 
fleeces for. his tithe as well as a penny? They admitted 
that payment of tithe of one ſpecies, or payment of a 
modus for one ſpecies of tithe, could not be a diſcharge as 
to another ſpecies: but they held, that this was not a pay- 
ment of tithe, nor a payment for a ſpecies of tithe ; be- 


. Cauſe it was to be paid at all events, whether there be 


ſheep or no; and they denied the caſe of 1 Roll's Abr. 
651. and held it no more uncertain than to pay a modus 
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Tithe. 
ofiten cheeſes, which may. differ vaſtly both in nature, 
Auantity, and value; and it tends to the diſquiet of the 
country, to break in upon cuſtoms and uſages, and .it 
Hu 7 be done but on plain and maaiſeſt reuſon. 
| LY INQU 230 41-v'3 I 03 24 mt 
> © Mak, ee of by all in Bucks;v, 
The defendant inſiſted, a ſmall meadow had 
always enjoyed by the rector, in lieu of the. tithe 
y of another very large one. It appeared, that the fiuſt 
one year with another, about four loads of hay, the 
beef about 150. The court (aid, it could never be 
that any men in their wits would agrer, to 
Far loads * of 15. And en was ſet ly 
_— modus muſt be certain ond ati it ngabttais, 
9 of time will make it good. Thus a: — 
to pay a penny, or thereabouts, * every acre of aradk 
is void for the uncertainty F. Wilt ad al 
bus in the caſe of. Hlactet — * 17292 — 
to eſtabliſi a modus, payable on or about the 
h day of April yearly ; it was objected to the 
the He of payment: And the court allowed «wor 


aal a gaye n 
Hof the day. Bunb. 1 fle ,25%6; 


- Q 


78 of harley, hath been adj udged - ta he 
certain; how much every day's plaughing- W. g 
25 2 Salt. GG . debe 2103 381 9 
1999. caſe of Bean, vicar of Lydd in Kent) T5 ra 
fe. The ts defendant inſiſted on a cuſtom to pay 1 80n:tho 

to the rent, when their land way let td 

re: Value, - or at rack rents when it Was not letp nt 
_ then according ta the value; ..) Aftani 
ST ſides, it was dec read to be. a void om 
75 ree was gited 1 Ce. in the caſe of) AH 
z0ram in Cornwall v. Aditohell, and alle 

A his eaten that it expoſes the parſon to be greatly: 
d on, who cannot know what rent is reſrryed, nur 

t fine is taken; and as to the ner 
more uncertain, 241 


85 ＋ . mogus to pay four 8 
pughing of, wheat, and two ee do. ener cp 
d vit her 


11 G. Webber and Tayhr. A bill was brought: tor 
5 a modus; which was laid thus : For payment uf 
h a ſum of money, while the Jands are in the hands af 

| proprietors ; but if in the hands of any other perſon,” 


to 2 2 1 is kind, or the money, at the election of. 
the parſon. 


d I! King ſaid, that ke would 
never 
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But in che caſe of Chapman and Monſon, H. 
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never eſtabliſh a modus againſt a parſon, without a trial ut 
law, if he deſires it; but this modus is clearly ill, for u 
modus cannot be deſultory. Caſ. Cha. King. $2, © A 
1729 
modus that every occupier of land within the urid iving 
out of the pariſh, ſhall pay a penny an acre for all paſture 
and within the pariſh,” but if he lives within the pariſh, 
to -pay'tithes-in kind, was adjudged to be a good modus: 
md this was ſaid to be the leſs unreaſonable, - becauſe the 
tithes ure given as a reward for the trouble and care which 
the parſon takes of the ſouls of his pariſhioners, in which 
-oade the labourer is worthy of his hire; but then, as the 
is not bound to go out of his pariſh to viſit thoſe 
who only occupy land within the pariſh, ſo it is but rea- 


fonableg that they who have not the benefit of the par- 


for'g\care ſhould' anſwer the leſs duty to him. 2 P. Mil. 


36 is 10 9795 1 
- the oaſe of Flardeafile againſt Smithſon and Slater, 
— 17451 a bill was brought by the plaintiff as impro- 
ne of 


the rectory of Coverham in Yorkſhire (amongſt 


other particulars) for the tithe of hay. The defendants 
infiſt, chat there are and for time immemorial have been 
ſeveral ancient uſages and cuſtoms within the ſeveral vil- 
lages, that all and every the occupiers of lands and tene- 


ments therein, have uſed to pay yearly on St James's day 
tothe impropriator of Coverham, certain annual ſums of 


06, (and ſo on,) in lieu of all tithe ha ly hap- 
— e the lands therein ſpeeiſied. Is Gas: a 16 
ed, that this modus cannot be good, for the uncertainty; 
for af it is laid, it may charge perſons with the payment 
of a:-modus for tithe hay, who have no hay to pay tithe 
ſor, as perſons who have only houſes, wood land, arable 
N the like; and therefore it is to be — 
ns ſuch agreement between the parſon and ione 
was'eyer made. Lord Hardwicke Arg there — 1 Vo- 
eat preſumption of this kind, it might hve weight, But 
he thought the preſumption in this caſe was not ſo 1 
becauſe the lands might be preſumed to be in the hand: 
of one perſon at the time when the ent was made 
and rbiy-weſe be the hands —— they mi hit 
all probably pay tithe hay, and therefore might agree, that 
they would pay ſo much for the tithe of hay, whether t 
ſhould have tithe hay or not; for as they pay it at all ad- 
yentures, they have the benefit of the modus when they 
have hay, and they may therefore have'hay if they pleaſe, 


And as to the uncertaipty of the perſons who ace to pay 3 
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Tithes. 
the modus, as laid in the plea, it is well enough; for in 
ſuing for ſuch modus, it is not neceſſary for the plaintiff 
to make all the occupiers parties who pay a joint modus: 
for every part of the land is liable, and no occupier can 
be diſcharged, till the whole modus is paid. And there- 
fore the eccleſiaſtical court would be juſtiſied in determin- 
ing that every occupier is liable for the whole, and for 
each other: and therefore ſuing a part of the occupiers 
is ſufficient. 3 Att. 245. 
4.51738. G and Goadman. It was ſaid by Pengelly 
chief baron, that in an anſwer to a bill for tithes, it is not 
abſolutely neceſſary to expreſs the day of payment of a mo- 
us inſiſted on, but this may be ſupplied by evidence, ſo 
as to be a foundation for the court to direct an iſſue at law 
to try the modus; but in a croſs bill to eſtabliſh a modus, 
2 day muſt be expreſsly alledged, otherwiſe it will be fa- 
tal. Bunb. 328. . 232 
And many modus's have been ſet aſide, in regard- that 
no day of payment was ſet forth by the defendant. As in 
the caſe of Whitehall and Offiey, T. 5 G. Mx. Qfttey had 
ſued Whitchall in the ſpiritual court for tithes. -- White. 
hall moyed for a prohibition,, and ſuggeſted a modus, but 
ſet forth no day of payment. For want of which, the 
court was of opinion it was.naught, 4 1-8 FIT 
E. 8 G. Goddard rector of Caſtle Eaton in Wilts v. 
Kable. The defendant inſiſted upon ſeveral modus's, viz. 
3d for a milk cow, 3d for a lamb, zd for a colt, 1d for 
a garden, and the like: But they were all ſet aſide, in re- 
d no time for the payment thereof was aſcertained by 
LIES | dg 190 
T. 8 G. Widford vicar of Ebeſhame alias Enſom in 
Surrey, againſt Croſſe. Modus, 4d a cow for milk and 
calf, ad for a dry beaſt, 3d for a lamb, and ſo on, but 
no day of payment ſet forth by the defendant : Set aſide 
for the ſame reaſon. | 722 
Penrice, vicar of Dodderhill in Worceſterſhire, verſus Du- 
gard. Modus 41 10s for all ſmall tithes ariſing on an eſtate 
called Impney : Set aſide, becauſe no day of payment was 
ſet forth by the defendant in his anſwer, _ | 
Pemberton vicar of Belchamp St Paul's in Eſſex, againſt 
— and others. Several modus's ſet aſide for the ſame 
reaſon. . | 
T. 9 G. Corpus Chriſti v. Vincent. Modus, 12d for a 
oung milk cow, and 2d for an old milk cow, ſet aſide 
r the ſame reaſon, N 


And 
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And the reaſon theſe decrees go upon is, that tithes in 
kind being a proviſion made by law for the clergy, which 
become due at a certain determinate time, and which if 
not then ſet forth are immediately demandable, ſhall not 
be taken from them by an uncertain payment which be- 
comes due on no determinate day, and which they cannot 
know when to demand or go about to receive if it be with- 
held. Beſides that ſuch an uncertainty lays a foundation 
for,many diſputes; as in the caſe of the death of an in- 
cumbent, where tithes are paid in kind, all tithes ſevered 
before his death go to his executor, the reſt to his ſuc- 


ceſſor ; but if a modus to be paid on no certain day ſhould 


be allowed, no one could determine in that caſe, whether 
it ſhould 7 to the executor of the preceding incumbent, 
or to the ſucceſſor. | 

But the courts of late have not been ſo ſtrict, as to the 
limiting a preciſe day of payment. In the caſe of Carte 
and Ball, May 13, 1747; a bill was brought for a ſub- 
traction and account of tithes, againſt the inhabitants and 
occupiers of Hinckley in Leiceſterſhire, The defendants 
inſiſt upon a contributory modus of 178 in the whole, paid 
for the Hides, in lieu and ſatisfaction of all tithes; viz; 


5s 8d for the part of Hides in the occupation of ſuch a 


perſon ; 4s 4d, for the part in the occupation of another; 


and 7s, for the part in the occupation of another. By the 
lord chancellor Hardwicke : Two objections have been 
taken by the plaintiff, that it doth not expreſs the time 
when it is to be paid, nor enumerate the perſons by whom 
t is to be paid. As to the firſt, in the court of exche- 


quer, if a particular time was not laid, that court formerly 


would have over-ruled the modus, and not gone into the 
merits; but more lately they have very properly let in a 
greater latitude of proof, and it is ſufficient if it is laid at 
A daicular time or thereabouts. But the ſecond is what I 


lay ſtreſs upon, that it ig not ſaid by whom it is to be paid; 


and I do not know any caſe in the books or in experience, 


where it is not alledged to be paid by ſomebody, and it is 
very reaſonable it ſhould be ſaid by whom, becauſe the 
parſon may then be ſure to whom he muſt apply, or a- 
gainſt whom he may have a remedy for his tithes. This 
cannot be ſupplied by ſaying, that in other parts of the 
anſwer they have ſhewn the 17s have been paid by thoſe 
perſons who have held theſe lands, for that may be acciden- 
tal: and though it has been ſaid this court does not take 
cuſtoms ſo ſtrictly certain as courts of law, yet this court 


requires cuſtoms to be ſubſtantially laid, If before the 
| | court 


. 
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| court of exchequer, where caſes of this kind are more fre- 
quent, it would have been over-ruled at once. 3 Athyns, 


9 in the caſe of Richards and Evans, Oct. 26, 1747 ; 

the plaintiff, as rector, brought a bill for payment of tithes 

in kind : The defendant, as owner of the farm, brought 

a croſs bill for eſtabliſhing a cuſtomary payment of 41 a 
year, in lieu and ſatisfaction thereof. For the plaintiff it 
was inliſted, that this modus is neither well laid nor proved, 
nor is the arr of payment certainly ſpecified ; for want of 
which a us was held not good in point of law in the 
exchequer, T. 5 G. becauſe the time of payment of a mo- 
dus ought to be as certain as of the tithes, in place of which 

it is ſubſtituted; which, as to the fruits of the earth, is 
immediately on the firſt ſeverance ; and a cuſtom uncertain 

is no cuſtom. By the lord chancellor Hardwicke : As to 

the general queſtion, whether it is neceſſary to lay and 
prove a particular day of payment, the caſe in the exche- 

quer was certainly ſo determined ; but I remember it gave 
general diſſatisfaction in Weſtminſter hall and abroad, as 

too nice to require the proof of a particular day; and it 

hath been ſince adjudged to the contrary, that on er about is 
ſufficient : fo that they have left off taking that exception 
in the exchequer. 1 Yezey, 39. | 

And it ſeemeth now to be held, where an annual modus 

hath been paid, and no certain day for the payment thereof 

is limited; that the ſame ſhall be due and payable on the 

| laſt day of the year. | 
Aboſt be ancient. - g. A modus muſt be ancient: and therefore if it is any 
| thing near the preſent value of the tithe, it will be ſuppo- 
ſed to be of late commencement, and for that reaſon will 

| be ſet aſide. As in the caſe of Layfield rector of Chidding- 
fold in Surrey and Delap, H. 1697, the defendant infiſted 

on a modus of zd for each lamb. The court held that 

was too much, and could not be; for that a lamb was not 

then worth 2s 6d in that country. 

So in the caſe of Benſon and Watkins, H. 3 G. The fol. 

lowing modus's, viz. 58 a acre for the tithe of winter corn, 

48 an acre for ſummer corn, 2s 6d an acre for upland 
meadow, and 3s an acre for lowland, were ſet aſide as too 


ig. 
© yd and Small, 4 G. The defendants infiſted on ſeyera? 
modus's for all ſmall tithes ariſing out of their reſpective 
farms. But it appearing by their anſwer, that their ſmall 
tithes in kind, in the year demanded by the bil}, did not 
amount 
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And the reaſon theſe decrees go upon is this: That the 


Tithes. 


amount to more in that year than the pretended modus's, 
the modus's were ſet aſide, x | 

T. 7 G. Franklin and Jenkins. The bill was brought by 
the pariſhioners of Farnham in Hampſhire againſt the vicar 
and tenant of the impropriator there under the. hoſpital of - 
St Croſs, to eſtabliſh 
were ſet aſide as too big; and among the reſt, a pretended: 
modus of 6d for the tithe of a calf, | IF 


ſeveral modus's; ſome of which 


value of money being much greater at the time when all 


modus's are preſumed to have begun than it is now; a mo- 


dus near the value of the tithes at this day muſt have been 
at that time a great deal more: and it is not to be ſuppo- 
ſed, that the pariſhioners would at any time give ſo much 
more than the value of their tithes, . 
In the caſe of Chapman and Smith, July 17, 1754 3 
The bill was brought by the rector of the pari of Al- 
tringham in Kent, for payment of tithes in kind for the 


lands therein. 


The defence ſet up in the anſwer was a 
modus in this pariſh time-out of mind, that all occupiers 
in the marſh. lands in this pariſh have always paid, or 
ought to pay, yearly to the rector gd | 


an acre and no more, 


for every acre of marſh land within, the ſaid pariſh and th 

titheable places thereof in their reſpective poſſeſſions ; ex- 
cept when ſown with corn, grain, flax, or planted with 
hops, as a modus and in lieu of all tithe of hay and paſture, . 
and all ſmall tithes except flax, hemp, and hops; 44 J 


after that rate for a greater or leſs q | 
of marſh land. For the plaintiff it was reſted dn the 


ity than an acre 


: 


reQor's title. For the defendant it was argued, that this 
was a good modus and well laid, and a caſe in the exche- 
2 in.1726 was cited, where a bill was brought by R. 
d Bate as rector of the pariſh of Mareborn, the very 
next to this pariſh, for tithes in kind; and a crofs bill bꝰ 
dir Cbarler Sedley and others, inhabitants of that pariſh, to 
eſtabliſh a modus of one ſhilling for every acre of marſh 


land, laying it exactly as the pre 
were directed; and upon the 


t modus: Two iſſues 
uity reſerved after the trial, 


the modus was eſtabliſhed. This is a precedent both in 
law. and equity, ſhewing this as a modus well laid, and 
that in a court where theſe kinds of bills are particularly 


this being l 
26 Oct. 1747, it 


— ye 
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that where it was neceſſary” in point of proof, the court 
would direct that matter to be tried, but otherwiſe the 
court it ſelf would judge of it. Theſe lands lie in Rom- 

ney marſh; to preſerve which, the owners are at a ve 

, great expence, and therefore it is probable that they made 
this compoſition, and then the variation of the land is not 
à reaſon to ſay this is a rank modus; for the value of lands 
depends on particular huſbandry, and is uncertain. It is 
impoſſible to ſay, what the value of the lands was at the 

time of this compoſition ; and reaſonable to think, a pro- 
per valuation was then made. —PFor the plaintiff it was 
anſwered, Where a modus appears fo large, that it is im- 
poſſiblè it could be time out of mind, the court will al- 
ways deſtroy ſuch a modus upon the face of it, Every 


modus preſumes an original agreement before the diſabling 


ſtatutes, by parſon, patron, and ordinary. The com- 
mencement then muſt be preſumed conſiſtent with right 
reaſon ; and the court will not preſume, that the pariſhi- 
oners (in whoſe favour all theſe contracts are) made ſuch a 
compoſition, as was of more value than the tithes, The 
ents muſt be always in money, this being paſture 
tithe ; which is always pecuniary, cannot be ſpecific, and 
the only tithe in the kingdom which is not ſpecific, It is 
not to be conceived, that gd would be paid, if the real 
tithe did not amount to half that. The value of an acre 
to ſupport this as a reaſonable compoſition at the time, 
muſt have been 7s 6d. 
prefumption, that it was made not beyond time of memo- 
ry. The law fixes that to a certain period in the time of 
king Richard the firſt, ſince whoſe death it is above 560 
years, This then muſt be preſumed an agreement before 
that time to pay gd an acre. In fact, in the time of king 
Hen. 8. theſe lands were valued at 2s an acre; as appears 
from ſeveral records, particularly from a ſurvey then taken, 
now produced out of the augmentation office. The other 
objection, and which deſtroys the modus on the face of it, 
is from the exception of tithe of hops; which thews it a 


compoſition coming- in in queen Elizabeth's time, tho' 


perhaps they exiſted here a little before, there being a ſta- 
tute in the time of Hen. 8. prohibiting them as a vene- 
mous weed. It could not then be an agreement before 
time of m 
with the modus; for the court never ſevers àa modus, or 
conſiders one part as good, and another as bad. Hops be- 
ing alledged as part of the deſcription, it is thereby as 
much e de. ſe, as if laid particularly and preciſely for 
208 | hops; 


So high a modus ereates a ſtrong 


. The exception muſt be taken intire 
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- which is never allowed. By the lord chancellor 
Hardwicke: This caſe is of very great conſequence, the 
marſh extending throꝰ a vaſt tract of country. The court 
certainly ought to ſupport the rights of the church, and 
not to allow any modus or cuſtomary payment that by the 
rules of law is not to be ſupported. 
court ought not lightly to overturn. cuſtomary payments, 
that have. prevailed for. a t tract of years, which is 


commonly: called time out of mind or the memory of man; 


tho'.I do not mean ſtrictly according to the notion of law 
before the time of king Richard the firſt, There are two 
objections againſt this modus; one is, that this payment 
of 9d an acre cannot have ſubſiſted time out of mind, be- 


cauſe 9d-an acre muſt be much above the value of the 


tithe at the time this modus muſt be ſuppoſed to commence ; 
which the law of England by a pretty extraordinary ſtretch 
(and which, I believe, no other country does) makes from 


the.. tranſportation of king Richard the firſt to the holy 


land. The other is, that this modus cannot have ſub- 


ſiſted time out of mind, becauſe there is an exception of a 
product and culture, which was not and could not be in 
uſe at the time when it was ſuppoſed to commence, And 
this objection hath in it ſomething very material; for hops 
are always allowed to. have been introduced in modern 
times, 3 $6 is, modern in reſpect of long antiquity, They 
began to be uſed and propagated in queen Elizabeth's 
time, and exiſted in this kingdom ſome time before; they 
were here, as tobacco is here, planted for curioſity and in 
ſmall quantities. It is not poſlible there could be ſuch an 
exception at the commencement of the modus ; but the 
queſtion is, whether the making this exception overturns 
the affirmative part of the modus. And I am of opinion it 
doth not. Suppoſe the agreement was to pay gd an acre 
for all ſmall tithes of this land, except ſuch ſmall tithes as 


| ſhall be afterward introduced, that would be certainly a 


good agreement. Then inſtead of laying it in thoſe ge- 
neral words, they have ſpecified it with ſuch a ſort of pro- 
duct, as theſe lands probably will be tilled with, And it 
is too much to lay ſuch weight on this objection, as to o- 
verturn the modus on that account. The more material 
objection is, whether the modus is not too rank, It is in- 
ſiſted upon as too high in point of value, and therefore that 
the court ĩs bound to take notice of it, and ought to over- 
rule it. That doctrine hath undoubtedly prevailed in ſe- 
veral caſes; but moſt commonly as to the value of parti- 


cular things for which the modus hath been ſet up, as 
222 where 
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where it is fo much for a ſheep, or lamb, or a particular 
kind of product, the value of which may be ſhewn at theſe 
times: But it may differ as to a modus ſet up as to the va- 
lue of lands, becauſe ſeveral incidents and accidents may 
attend that; the alteration of traffick or commerce, or of 
the culture of land either improved or falling in value by 
accident, makes ſuch a modus more uncertain than in re- 
of the value of a particular kind of product, as calves, 

zepy lambs, and things of that kind. Therefore, 'tho' 
this objection is taken in point of law for the judgment of 


the court, yet the court doth not always proceed as bound 


to determine it that way, but hath' conſidered it as'a mat- 


ter of fact proper for a jury. And this being a cafe of ſo 


much conſequence, I ſhall ſend it to a trial at law. And 
he directed an iſſue accordingly. 2 Yezey, 50 

In the cafe of Elin and Pigot, March 3, 17453 a bill 
was brought for tithes in kind of the manor of Dodeſhall 
in the pariſh of Quainton. The defendant inſiſts upon a 
modus of 48 J, in lieu of all tithes of that manor. For 
the' plaintiff it was inſiſted, that it was too rank; for the 
whole rectory was worth but 331 a year in Henry the 
cightth's time; and the whole demeſne lands of that ma- 
nor im queen Elizabeth's time were worth but 48 I a year 
ſo that the modus then would have been juſt as much as 
the manor itſelf. And the plaintiff proved as exhibits 
the value of the firſt fruits from a return made by the 
augmentation office; and for the value of the manor, an 
inquiſition poſt mortem. By the lord chancellor Hard- 


wicke :- There is no perſon more unwilling tkan T am to 
ſet aſide ſuch payments in lieu of tithes; but there muſt 


be ſome ground of law upon which to ſupport ſuch' pay- 
ment. The objection is, its being 15 9 a 905 
and conſequently that it could not be time out of mind, 
for it appears that manor is now but 80 La year; and ac- 


cording to the natural improvement of lands from Henry 


the cighth's time, it ought to have been ten Lines as 


much, on account of money ſinking in its value, and 


lands riſing in theirs. The returns from the firſt fruits 
office; and the inquiſition poſt mortem, trough * 
not concluſive evidence, yet are ſufficient upon the cir- 
cumſtances of this eaſe; betauſe the defendant his not 


produced any evidence to contradict it. Taking all the 
evidence' together, this appears te be goching more than 


a-compolition upon agreement, wHich' parſons have ſub- 


mirced' to in ſucceſſion from time to time, and is merely 


a per- 
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a perſonal payment; not a compoſition real, which is 
ſome charge given to a parſon upon lands, under a deed 
to which himſelf and the patron and ordinary are parties, 
and of a different nature from this. 3 Att. 298. 

Upon the whole; all theſe modus's proceed upon a 
ſuppoſition of an original real compoſition having been 
actually made; which being loſt by length of time, the 
immemorial uſage is admitted as evidence .to ſhew that 
it once did exiſt, and that from thence ſuch uſage was 
derived. Now time of memory hath been long ago aſ- 
certained by the law to commence from the reign of Ri- 
chard the frſt; + and any cuſtom may be deſtroyed by 
evidence of its non-exiſtence in any part of the long pe- 
riod from his days to the preſent. Wherefore, as this 
real compoſition is ſuppoſed to have been an equitable 
contract, or the full value of the tithes, at the time of 
making it, if the modus ſet up is ſo rank and large, as 
that it beyond diſpute exceeds the value of the tithes in 
the time of Richard the firſt, this modus is felo de ſe, and 
deſtroys it ſelf, For, as it would be deſtroyed by any 
direct evidence to prove its non-exiſtence at any time ſince 


that ra, ſo alſo it is deſtroyed by carrying in it ſelf this 


internal evidence of a much later original. Black. b. 2. 
c. 


tithe in kind is an inheritance certain, and it is againſt na- 
ture that it ſhould be extinguiſhed by a recompence not as 
durable at leaſt, tho' not ſo valuable: for this reaſon, 
four pence to be paid yearly, by two perſons inhabiting 
two ſuch houſes, in conſideration of all tithes, hath been 
adjudged ill; becauſe the houſes may decay, or none live 
in them. Gi. 675. 


11. Cuſtom or preſcription muſt be conſtant, without Mutt be without 
interruption ; and perpetual, from the time whereof the interruption. 


memory of man is not to the contrary : for if there have 
been frequent interruptions, there can be no cuſtom or 
preſcription obtained. But after a cuſtom or preſcription 


Mm 
—— — 


+ This rule was adopted, when by the ſtatute of 3 Edw. 1. 
c. 39. the reign of Richard the firſt was made the time of limi- 
tation in a writ of right. This period in a writ of right, by the 
ſtatute of 32 Hen. 8. hath been reduced to ſixty years. And it 

ſomewhat unaccountable, that the date of legal preſcription 
or memory ſhould ſtill continue to be reckoned from an æta ſo very 
antiquated. | 

Vor, III. Ee is 


10. A modus muſt be ſomething durable; becauſe the Muſt be durable. 
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is once duly obtained, a diſturbance for ten or twenty 
years ſhall not deſtroy it. Deg. p. 2. c. 13. 

12. As every conſideration will not make a mo- 
dus; ſo a modus, tho' founded upon good conſideration, 
may be ſeveral ways diſcharged, and tithes become due in 
kind: As, | 

(1) Where land is converted to other uſes : ſo, when 
the preſcription is for hay and graſs, ſpecially, in ſo many 
acres of land; if the land is converted into a hop garden 
or tillage, the preſcription 1s gone. 

(2) By the alteration or deſtruction of the thing for 
which the money was paid : as where two fulling mills 
were under the {ame roof, and turned into a corn mill; 
where alſo there was one pair of ſtones in a mill, and 
another pair was added; and where the watercourſe was 
altered by the owner, and the mil} was pulled down and 
re-cdified upon it; in all theſe caſes, it was adjudged that 
the modus was gone. But Where a man was ict of 
eight acres of meadow and one of paſture, for, the tithes 
whereof he had paid time out of mind five ſhillings and 
four pence, and afterwards the owner built a corn mil} 
upon the ſame ; it was adjudged that he ſhould pay. no 
tithes for the corn mill, 23 the land was diſcharged 
by the modus. 2 It. 490. | 

(3) By non-payment of the conſideration, or payment 
of tithes in kind, for ſo long a time, as to deſtroy the 
poſſibility of making proof that ſuch cuſtom or er 


tion was : but an interruption for ſome ſhort time only, 


will not diſcharge it; eſpecially if made by the leſſee, to 
the prejudice of the leſſor. I atſ. c. 47. , Gibſ. 675. 
13. The rule is, that the modus is to be ſued for in the 
eccleſiaſtical court, as well as the very tithe ;. and if it be 
allowed between the parties, they ſhall proceed there ;. but 
if the cuſtom be denied, it muſt be tried at the common 
law; and if it be found for the cuſtom, then a conſulta- 
tion muſt go; otherwiſe the prohibition ſtandeth. The 
like is affirmed, in caſe a jury upon an iſſue joined in a 
prohibition upon a modus decimandi, find a different mo- 
dus; ſince a modus is found, they ſhall not have con- 
ſultation, 2 1. 490. 


The principal reaſon why the courts of common law 
prohibit the ſpiritual court from trying of modus's, are, 
that whereas every modus is leſs than the real value, the 
rule of the canon law is, that leſs than the real value 
ſhall not be taken, and that a cuſtom to the contrary is 
void; and that the eceleſiaſtical and temporal laws differ 
; mY | in 
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in the times of limitation, forty years or under making a 
cuſtom by the eccleſiaſtical laws, whereas by the 
temporal laws it muſt be beyond the time of memory, 
Gib/. 69r. 
| we 05 ſpiritual courts have commonly allowed and do 
allow pleas of modus decimandi ; and the averment in the 
prohibition is not that they do take cognizance, but that 
the plea hath been offered and refuſed ; which ſuppoſeth, 
that if the plea be admitted, the prohibition ought not to 
And accordingly it hath been affirmed by Doderidge 
and others, that the ſpiritual court may as well try the mo- 
dus, as the right of tithes, and that a prohibition is not to 
be granted, till the ſpiritual court either refuſe to admit 


the plea, or proceed to try it by methods different from the 


rules of the temporal law, as to the time of limitation, or 
number of witneſſes, or the like. And where lord Coke 
contended for the contrary doctrine, it was declared by 
Kelynge and Twiſden, in the caſe of the biſhop of Lin- 
coln againſt Smith, that in caſe one libel for a modus deci- 
mandi, if the ſpiritual court allow the plea, they may try 
it, Gibſ. 691. 

But, notwithſtanding, it ſeemeth now to be clearly 
ſettled, that if a modus decimandi be ſued for in the ec- 
eleſiaſtical court, a prohibition lies to ſtop the trial of it, 
if the modus be denied ; and the reaſon is, not upon the 
account that the ſpiritual court wants juriſdiction, but 
in regard of the notion the temporal law hath of cuſtom, 
different from the ſpiritual : And ſeeing that every modus 
is due by cuſtom, it is the common law only that can 
determine, what time and uſage with us ſhall be ſufficient 
to create ſuch cuſtom, that is, time beyond all me- 
mory to the contrary, Whereas by the ſpiritual law, 
ſometimes ten years, ſometimes twenty, they will adjudge 
ſufficient to create a cuſtom. And prohibitions in ſuch 


caſes are granted, not becauſe the ſpiritual court hath - 


not juriſdiction of the matter, but in reſpect of the trial 
which is to be by the temporal law only; and if upon 
the trial it be found for the modus, the proceedings ſhall 
go on in the ſpiritual court; if againſt the modus, the 
prohibition ſhall ſtand. Watſ. c. 56. 

But if in the trial of a modus, the defendant permits 
the ſpiritual court to proceed to ſentence, he 1s then too, 
late to come for a prohibition ; becauſe it is only for de- 
fect of trial, and not for defect of juriſdiction : but a 
man is never too late for a prohibition, where it is for de- 


fect of juriſdiction, Bunb. 17. | 
| E e 2 Rotheran 


419 


420 


Tithes. 


Rotheram and Fanſhaw, March 25, 1748; On a ſuit 
inſtituted in the eceleſiaſtical court for ſubtraction of tithes, 
the defendant there, without pleading any diſcharge, 
brings a bill to eſtabliſh a modus. The anſwer to the 
bill does not admit it, And he now moved for an in- 
junction to ſtay the proceedings in the eccleſiaſtical court, 
upon the bare ſuggeſtion of a modus by his bill, By the 
lord chancellor Hardwicke : If 1 ſhould grant this in- 
junction, I ſhould make a precedent for tripping up the 

cels of two courts, the eccleſiaſtical court, and a court of 
common law. "The eccleſiaſtical court have a right to re- 
tain ſuits for tithes, whether at the inſtance of a ſpiritual 
perſon, or lay impropriator. There may be a ſuit alſo in 
that court for a modus, as well as for tithes in kind. The 
defendant likewiſe may plead a modus there; if admitted, 
the eccleſiaſtical court may go upon the modus; if de- 
nied, the eccleſiaſtical court cannot proceed, for defect of 
trial; and if fo, it is the common ſuggeſtion for a prohi- 
bition in the court of king's bench; but if you come there 
for a prohibition, you muſt firſt ſhew the modus has been 
pleaded in the eccleſiaſtical court, and denied there : And 
no other court has the cognizance of it but the court of 
king's bench, And theretore I will not make ſuch a pre- 
cedent, as by a ſide wind will take away the juriſdiction of 
both courts at once. — And the motion was denied, 
3 Ath, 628. 


v. Of the ſeveral particulars tithable. 


J. Corn and other grain, as beans, peaſe, tare!, 
velches, 


II. Hay and other like berbs and ſeeds, as clover, 
rape, woad, broom, heath, furze. 


III. Agiſtment or paſturage. 
IV. Wood. 
V. Flax and bemp. 
VI. Madder. 
VII. Hops. 
VIII. Roots and garden herbs and ſeeds, as tit- 
nips, parſley, cabbage, ſaffron, and ſuch like. 
IX. Fruits of trees, as apples, pears, acorns. 
X. Calves, 
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X. Calves, colts, kids, pigs. 

XI. Wool and lamb. 

XII. Milk and cheeſe. 

XIII. Deer and conies. 

J. Fowl. 

AV. Bees. 

XVI. Mills, fiſhings, and other perſonal tithes. 


J. Cern and other grain, as beans, peaſe, tares, 


vetches. 
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t. FNYORN is a pradial, great tithe; and is tithable corn. 


according to the cuſtom of the place; and is 
commonly tithed by the tenth ſhock, cock, or ſheaf, 
where the cuſtom of the place is not otherwiſe, God. 


957 common right, the owner of the corn ought to cut 
down and prepare the ſame, and to make it up into 
ſheaves, cocks, or ſhocks; and if the owner refuſe to do 
it, the parſon may ſue him for the ſame in the ſpititual 
court; but then the ſuit ought to be ſpecial, for, not 
ſetting them forth in cocks, and not generally for not 
ſetting them forth. But having made the corn into 
ſheaves, he is not bound to ſet it up in heaps, unleſs 
the cuſtom of the place oblige him thereunto. Waiſ. 


c. 49. 

i! a preſcription be, to pay certain ſheaves of corn 
for all tithes of corn, this is no good preſcription; for 
the pariſhioners ought to make it into ſheaves ; and there- 
fore part of his duty in kind, cannot be in ſatisfaction of 
the reſidue. Jatf. c. 49. 

If the cuſtom of the place be, to meaſure forth to the 
parſon the tenth part of the corn whilſt growing upon 
the land; it ſeemeth that this manner of tithing ought 
to be obſerved: or if the cuſtom be, that the parſon 
ought to have for his tithe of corn, the tenth land of 
corn, beginning at ſuch land as is next to the church, 
this cuſtom is good: but when in ſuch caſe the pariſh- 
ioners by covin, to defraud the parſon, did not manure 
and ſow ſuch lands (the corn of which would by the 


cuſtom be to the parſon) fo ſufficiently as their other 
E e 3 lands, 
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lands, and the parſon therefore did ſue in the ſpiritual 
court generally for the tenth ſheaf and ſhock, and a 
prohibition was awarded becauſe it was faid that the par. 
ſon might have his remedy at the common law for the 
fraud ; yet afterwards in the ſame caſe a conſultation 
was granted, Wray chief juſtice ſaying, that this cuſ- 
tom was againſt common reaſon. Matſ. c. 49. 2 P. Wil. 


569. 
if the cuſtom be, that if the odd ſheaves or ſhocks, 
under the number of ten, ſhall not be tithed, by reaſon 
that they ſet up the tithes in heaps or ſhocks, which of 
common right the owner of the corn is not bound to do; 
the owner is not bound to divide the ſaid ſheaves or 
ſhocks, and ſet forth the tenth thereof, for that ſuch 
cuſtom upon ſuch conſideration is good. Wat. c. 49. 
Balk andmeregs 2. Tiches are not to be paid (lord Coke ſays) for the 
herbage of meres or balks in corn fields; but the ſame 
are freed thereof by the common law and cuſtom of the 
realm. 2 Inft. 652. 

3. So, it is ſaid, no tithes ſhall be paid for hay which 
groweth upon headlands, where the horſes and plough 
turn when the land is ploughed, if there be alledged a 
'cuſtom not to pay this, and alſo it be averred that the 
headland is only ſufficient to turn the plough, 1 Rolle 
Abr. 646. 
btubble, 4. So, if a man pay tithes of corn, it is ſaid, he ſhall 
not pay any tithes for the ſtubble which groweth the ſame 
year upon that land, tho' the ſame be cut for thatch or 
other uſes. 2 Inft. 652. 1 RolPs Abr. 640. 

[ Nevertheleſs, altho' the law is ſo delivered, in this 
and other like inſtances; yet it is certain, the ſtubble, 
as alſo the after-catage, and the like, are as much a part of 
the increaſe, as the corn or hay. And therefore perhaps 
theſe general aſſertions may require ſome limitation or re- 
ſtriction.] 

5. For ordinary rakings of ſtubble, not voluntarily 
ſcattered, no tithes ſhall be paid: 

But for rakings voluntarily ſcattered, and upon col- 
— a man ſhall pay tithes, 1 Ro Abr. 645. 2 Inſt. 

52. 

6. If a man pay tithes of corn, he ſhall not pay any 
tithes for the after paſture of that land for that ſame 
a nor for agiſtment in ſuch after graſs, 1 Rollt Abr. 

41. . 
But if, after the crop is taken off, the land ſhall be 
ſown with turneps ; he ſhall pay tithe of ſuch _ 
or 
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ſor that is a new increaſe, Bunb. 314. Viner. Diſmes. 


bs 


7 Fallow ground pays no tithes = _ — ee Fallow ground. 
in it l | nor is the paſture thereof ti able, un- 
Jef — = —_ beyond the courſe of huſbandry : for if 
— lie fallow every two or three years, the ſame is a 
charge to the owner and tenant for that time, and an ad- 


hen the ſame 1s ſowed with corn or grain, 
—— altho* the graſs and feeding of the _ 
ound for that year be ſome ſmall profit to the owner — 
S ſoil, yet he ſhall not pay tithe for the ſame. 1 Rolls 
= 2 — * may be within a pariſh, that BY Tarexcut to fead 
reaſon — have not ſufficient a ny 8 _ ca 
ſed to cut ſame o I 
draught cattle, they have u 1 3 
ive them to the aforeſaid ſtock, 3 
1 he ſame: and this is a good 
diſcharged of tithes for the N 
cuſtom and conſideration, for that the p __ 
| as the pariſhioner, namely, 
advantage thereby as well 3 — 
ithe milk, and manuring of the othe : 
— — is, "the want of meadow and paſture ; —_— 
ſurmiſe is as if it had been ſaid, that _ want - _ _ 
have uſed to eat their mea 
— wi and for ſo much as they did eat to pay 
i c. 49. Bunb. 279. 
oo ita — ee he to the cuſtom - the 222 
8 w his land to feed his horſes for tillage, an 
wy ——— — ſuffer the horſes to be fed upon — *. 
without any mowing of the grain; the parſon ſhal = 
have any tithes thereof, becauſe it is no more than paſ- 
tf. c. 49. . 
= 2 —— 5 00s he — to ſpend — _ _ Beans and peaſe. 
| in hi ily, no tithes © 
there ſpend them in his family, 
her them to ſell, or to 
id for the ſame; but if he gathe 
feed — there tithes ſhall be paid for them, 1 RolPs 
» Þ. 2. c. 3. ; 
„ — . bt fi . the tithe of beans and 
athered by the hand, and ſold for man's food, " 
py ſmall tithe. As in the caſe of Sims, Vicar o 
Eaſtham in Efſex, againſt Bennet and Fohnſon, _ 
of lands within the ſaid parith, and /7kes _ _ ) 5 
ropriators of the rectory of the ſaid pariſh; Dec. 6, 
, - Mr Sims, the vicar, brought his bill in chancery , 
97 ear 1756, ſetting forth, that by the — 
of th 1 age he is intitled to the tithes of gardens and 
N Ee 4 curtilages, 
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curtilages, and all ſorts of tithes, except the tithes of 
ſheaves and hay and mills [præter decimas garbarum et 
feni et molendinorum ad ventum]; that the defendants Ben- 
net and Fohnſon, holding ſeveral parcels of land in the ſaid 
pariſh, did in the ſame year cultivate ſeveral pieces of ſuch 
land with beans and peaſe, of ſuch ſort as are generally 
uſed for the food of man, which they gathered in the 
months of June, July, and Auguſt, by the hand in the 
field, by plucking them from the ſtalk whilſt green, and 
ſent the 0 ame to market, and ſold them for the food of 
man accordingly; and inſiſting, that by the gathering 
beans and peaſe by the hand, ſo cultivated as aforeſaid, he 
the ſaid Sims, as vicar, by virtue of the ſaid endowment, 
became intitled to the tithe thereof, and that no tithe 
ought to be paid for the ſame to the impropriator, nor 
ought beans and peaſe ſo cultivated and gathered by the 
hand, by plucking from the ſtalk whilft green, to be con- 
ſidered as part of the tithes appropriated to the rectory, 
'To this bill the defendants put in their anſwers. And 
the defendant Bennet ſaid, that in the year 1756, he 
ſowed thirteen acres or thereabouts with peaſe and beans, 
in the open fields in the ſaid pariſh, and believed that in 
June, July, and Auguſt in the ſame year, he gathered 
ten acres and a half or thereabouts of the ſame by the 
hand in the field, by plucking them from the ſtalk whilſt 
they were green, and fold them in a cart by retail by 
pecks and fon aller quantities, in and about the pariſh of 
Eaſtham, and in the ſtreets of London, and the remain- 
der of ſuch peaſe and beans were gathered into the barn 
and threſhed. And the defendant Johnſon ſaid, that he 
ſowed five acres of beans and peaſe in like manner, and 
part thereof he plucked by the hand when green, and 

fold the ſame in London ſtreets and at market, and 
thered and threſhed the remainder in the barn. And 
both the ſaid defendants ſaid, that all their ground in the 
ſaid pariſh, ſowed with peaſe and beans in the ſaid year, 
was ploughed for that purpoſe, and no part thereof was 
dug with a ſpade except under or near the hedges, where 
the ſame could not be ploughed, or in ſuch places as 
were too wet to be ploughed ; and that the tithe of all 
beans and peaſe, whether gathered green or otherwiſe, 
having been always paid to the rector, and eſteemed to 
belong to him, they had therefore compounded with the 
impropriators for the ſame, and hoped they ſhould not be 
compelled to account alſo with the vicar for the ſame 
tithes, The defendants Wilkes and Hitch, in their an- 
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ſwer, infiſted on their right as impropriators. Witneſſes 
were examined on both ſides. Several of whom depoſed, 
that ſuch peaſe and beans as are uſed for the food of man, 
had been cultivated in the fields and grounds of the pariſh 
of Eaſtham, only for about thirty years paſt, and were 
cultivated and gathered green off the ſtem, as uſually done 
in a garden (fave only that in the field the plough hath 
been generally ufed and in the garden the ſpade), and in 
rows, but in a different manner from thoſe planted and 
ſowed in fields in the common courſe of huſbandry for 


provender and not for man's food. And one of the wit- 


neſſes, Mr. Wyat, ' vicar of the pariſh of Weſtham (ad- 
joining to that of Eaſtham), ſaid, that in the year 1753, 
he commenced a ſuit in chancery againſt the impropriator 
and others of his ſaid pariſh for ſuch tithes, and that the 
then lord chancellor decreed in his favour, and he hath 
enjoyed the ſaid tithes ever ſince, On hearing, the lord 
keeper Henly decreed, Nov. 10. 1960. that the vicar's 
bill ſhould be difmiſſed, without coſts. Upon this, Mr 
Sims appealed to the houſe of lords, ſetting forth the 
following reafons. 1. It is admitted by the reſpondents, 
that if the tithe of beans and peaſe, - cultivated in a gar- 
den-like manner, and gathered by band whilſt green, is 
a ſmall tithe, the fame is not included in the exception 
out of the vicar's endowment. Many arguments may be 
offered to prove it ſuch. The quality of all tithes is to 
be determined at the time of ſeverance when the right 
accrues. The ſame thing which produces a great tithe 
in one ſtate and mode of culture, produces a ſmall tithe 
in another, Tf clover is cut for hay, it is conſidered as 
a great tithe ; when ſuffered to grow for ſeed, it is con- 
ſidered as a fmall tithe, This is alſo the caſe of tares ; 
when cut green, they are referred to the claſs of ſmall 
tithes ; when matured and dried before cut, they are re- 
ferred to the claſs of great tithes. The tithe in queſtion 
is certainly not a tithe of corn or grain; and it bears 
two marks of a ſmall tithe ; the one, that it is in the na- 
ture of a garden tithe, being diſtinguiſhed out of the de- 
ſcription, not by difference of culture, but merely by the 
locality of ſetting beans and peaſe in fields : the other 
that it is a new and modern culture. 2. Suppoſing the 
tithe in queſtion to be a great tithe ; ſtill the vicar was 
intended to be endowed with it, becauſe it is not in- 
cluded in the exception out of his endowment. Peaſe 
and beans plucked by the hand, whilſt green, from the 
ſtem, however cultivated, or wherever planted, can never 
be 
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be tithed under the deſcription of decime garbarum. 
Spelman in his. gloſlary interprets garba to be faſciculus 
either of fruits or wood. Du Freſne calls it ſpicarum 
manipulus.' And Matthew of Weſtminſter ſaith, frumenti 
manipulus quem patriæ lingua dicimus ſheaf, gallice vero gar- 
bam. But the tithe in queſtion. cannot fall under the 
meaning of the word garba, being ſet out and taken by a 
meaſure totally different. 3. It doth not ſeem an ob- 
jection of weight to the appellant's demand, that if tithes 
are paid to the vicar for peaſe and beans gathered green, 
another tithe will be claimed by the 2 — when the 
ſtalks ripen and are cut down, by which means a double 
tithe is ſaid to be payable for the ſame thing. This will 
appear otherwiſe, when the matter is conſidered not in 
the light of paying two tithes for one thing, but of di- 
viding the ſame tithe between two different owners, ac- 
cording to the grant of appropriation. The vicar will 
have his tithe of what is actually gathered green, and the 
rector of what is left, after it ſnall be cut down. 4. It is 
ſubmitted to be an objection of as little weight as the ob- 
jection juſt anſwered, namely, that in conſequence of the 
appellant's reaſoning, the farmer will have it in his 
power to determine the property of tithes between rector 
and vicar, from the manner or place of culture, or time 
of gathering. But this is a contingency, which attends 
this ſort of right; the occupier being allowed by law to 
cultivate his lands, as he and the landlord ſhall think pro- 
per; which makes tithes in their own nature, a fluctuating 
and uncertain inheritance, —— On the other hand the 
reſpondents hope the decree will be affirmed, for theſe 
(amongſt other) reaſons, 1. Becauſe a vicar cannot 
claim tithes of any kind but by endowment, or by u- 
ſage (which is only evidence of an endowment). In this 
caſe, there is no evidence of uſage; and therefore if the 
vicar is not intitled to the tithes in- queſtion under the 
endowment, he is not intitled at all. But, 2. By the en- 
dowment, the tithes in queſtion are excepted out of the 
grant to the vicar ; for the words decime garbarum, in the 
exception, have been always,,. conſidered as technical 
terms, appropriated to, and deſcriptive of great tithes, 
and to diſtinguiſh them from ſmall tithes. And garba in 


its ſignification comprehends peaſe and beans growing in 


fields, as well as all other ſorts of corn and grain growing 
in fields, So that peaſe and beans are in their own na- 
ture a great tithe, and excepted out of the vicar's endow- 
ment in this cafe, under the name of garb, 3. As = 

| 0 
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the objection, that in the preſent caſe, the. peaſe and 
beans being plucked green, and ſold for the food of man, 
they are applied to the ſame uſe as beans and peaſe grow- 


ing in gardens, which are a ſmall tithe; and that this 


tithe ought to take its denomination from the uſe the 
thing tithable is applied to, and therefore is a ſmall or vi- 
carial tithe, and not within the meaning of decime gar- 
barum : It is anſwered, that all the caſes relative to tithes, 


taken together, ſerve to prove, that the law denominates 


and adjudges tithes to be great or ſmall, according to the 


nature of the thing, and not from the mode of cultiva- 


tion, or uſe to which the thing is applied. And therefore 
in this caſe, the application of the peaſe and beans in 
queſtion for the food of man, they not being nor falling 
under the denomination of tithes of gardens, technically 
called decime hortorum, ought not to convert the tithes in 
queſtion into ſmall tithes. —And, after a full hear- 
ing, Dec. 6th and 7th, 1762, the lords affirmed the de- 


Cree. ä 


II. Hay, and other like berbs and ſeeds; as clover, 
rape, woad, broom, heath, furze. 
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1. By a conſtition of archbiſhop Winchelſea, it is Hay, 


ordained, that the tithes of hay whereſcever it groweth, whe- 
ther in large meadows or ſmall, or in the highways, ſhall be 
demanded and (as is expedient) ſhall be paid to the church. 
Lind. 191. | 


In the highways) In chiminis : But in a conſtitution of 


Gray archbiſhop of York, from which this conſtitution 


is taken and in a great meaſure copied, it is in cheviſis, in 
the fore acres, or heads of the ploughed land; (altho" 
the common law, as it hath been ſaid, will not admit of 
this.) Jabnſ. Winch, 

It hath been reſolved, that if a man cut graſs, and be- 
fore it be made into hay, but only put into ſwathes, he 
carrieth and giveth it to his plough cattle for their ne- 
ceſſary ſuſtenance, not having ſufficient for their ſuſte- 
nance otherwiſe ; no tithes ſhall be paid thereof. 1 Rolls 


Abr. 645. Bunb. 279. 
But in the caſe of Vebb and Warner, M. 2 J. when 


the inhabitants of divers marſhes and fenny lands, Who 


uſed to gather a rough hay, called fenny fodder, for want 
of ſufficient graſs to ſuſtain their beaſts in winter, alledged 


that they did this for the ſuſtenance of their beats - 
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the better increaſe of their huſbandry, and ought there- 
fore to be freed from the payment of tithes ; the court 
held, that this ſurmiſe was not ſufficient, for one ma 
not preſcribe in non decimando ; and in that it is alledged 
they beſtow it upon their cattle. there, that is not any 
cauſe of diſcharge; for ſo they may preſcribe for corn 
ſpent in their family, or for corn given for provender 
to their cattle ; whereby no tithes ſhould be paid. Cys, 
4. 47+ 
7 Hay is a prædial, great tithe; and is to be tithed in 
ſwathes, windrows or cocks, as the cuſtom of the place 
is. Cod. 412. f 
Of common right, it ſeemeth that graſs is tithable 
when it is put into graſs cocks, and not before; for that 
then the tenth may be ſevered from the nine parts. Watf. 
c. 49. 
10 the caſe of Far and Ayde, E. 1729, in the chan- 
cery; it was objected, that the parifhioners de — 
ought to make their tithe graſs into hay. But the lord 
chancellor King declared the law to be otherwiſe, and 
interrupted the counſel when they began to ſpeak to this, 
ſaying that all which the pariſhioners, were bound to do 
was, to cut down the graſs and divide it into ten parts, 


after which the parſon was to make it into hay; and that 


this had been ſo reſolved in a [Devonſhire caſe (the caſe of 
one Reynelds.) 2 P. Will. 520, ek 
Yet in the notes upon the ſaid caſe, by the editor, it 
is obſerved, that it is called the tithes of hay, and not of 
graſs: and ſo is the aforeſaid conſtitution. 3 
Hut whatever the owner is obliged to do of common 
Tight, the cuſtom of every place is to be obſerved ; and 
therefore, if the cuſtom be to meaſure out the tenth part 


of the graſs ſtapding for the tithe thereof, and that the 


parſon ſhall cut and make it, this is good. And in this 


and all other caſes, when the tithe of the graſs is ſet 
E 


forth, and the owner is not bound to make t e parſon's 
tithe into hay; the parſon dg jure may make the grafs 


into hay upon the land on which it grew, altho the uſage 


time out of mind hath been to the contrary : And it is 
needleſs for the parſon to alledge a cuſtom for the doing 


of it. WWatf, c. 49, | 


. 


— 


The finding ſtraw for the body of the church, is no 
diſcharge from tithe hay, becauſe it is no advantage to the 


parſon, who is not charged with the repairs of the church. 


Gro. Eliz, 276. 
p But 
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But a meadow in the pariſh, of which the parſon and 
his predeceſſors had been ſeiſed time out of mind, was 
judged a good conſideration for the pariſhioners to be dif- 
charged of tithe hay ; for it ſhall be intended, that it 
was originally given on that account. 1 Rall, Abr. 


649. 


2. Rolle ſays, that of after mowth, that is, the ſe- Aſtermowih. 


cond mowth, tithes ſhall be paid de jure, without a ſpe- 
cial preſcription to be diſcharged by payment of the tithes 
out of the firſt mowth, and then it ſhall be diſcharged, 
1 Roll's Abr. 640. 

But Sir Simon Degge ſays, that tithes are not to be 
paid of the aftermaths of meadows : But if the meadow- 
ing be ſo rich that there are two crops of hay got in one 
year, there the parſon ſhall have tithe as well of the lat- 
ter as of the former crop. Deg. p. 2. c. 3. 

But if the occupier of the land can preſcribe, that in 
conſideration the owner doth make the firſt tonſure into 
good and ſufficient hay, and ſet it forth in cocks ſuffi- 
ciently dried, then he ſhall be diſcharged of the tithes of 
the aftermowth ; this is a good preſcription and diſcharge, 
by reaſon of the labour and coſts he beſtowed in making 
the firſt tonſure into hay. Bob. 46, 47. 

Or if the preſcription be, to be diſcharged of the tithe 
of the aftermowth, only upon conſideration that they have 
uſed time out of mind to cut down the graſs of the firſt 
mowth, and the ſame to tedd and ſhake abroad, and the 
ſame graſs ſo diſperſed and caſt abroad to gather into weaks 
and windrows, and put it into ſmall cocks at their own 
coſts ; this is ſufficient, tho' it be not made into perfect 
hay. Cro. Fa. 42. 

And in this caſe of Norton and Brigs, T. 9 V. it was 
ſaid by Treby chief juſtice, that tithes are not payable 
for aftermowth de jure; and therefore it is but form to 
lay a cuſtom to be diſcharged of tithes of aftermowth, 
in conſideration of making the former mowing into hay ; 
for tithes are payable only of things renewing once in the 
year. IL. Raym. 242. | 

[But it is to be obſerved, that this was extrajudical, 
being not relative to the matter there in queſtion. And 
this rule, as hath been intimated before, is not univer- 


ſally true. ] 


3. If a man pay tithes of hay, it is ſaid, that no After-eatage, 


tithes ought to be paid de jure afterwards for the paſture 
of the ſame land for the ſame year; for he ſhall not pay 


tithes twice in a year for the ſame thing: for the after 
| paſture 
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paſture is only the relicks of the hay of which he hath 
paid tithes before. 2 Ju. 652. 1 RolPs Abr. 640. 

Nor for agiſtments in ſuch after graſs. 1 RolPs Abr, 
640, Bunb. 1, 7 

But this is to be underſtood, where no more graſs is 
left by the ſcythe than is uſual ; for if more graſs than 
uſual is fraudulently left, the caſe is otherwiſe. Bob. 
48. 
If an innkeeper pay tithes of hay of certain land, and 
the reſt of the year afterwards putteth into the ſame land 
the horſes of his gueſts which come to market there in 
the ſame town; it is ſaid, no tithes ſhall be paid for the 
herbage of thoſe horſes, for this is only the afterpaſture 
of the land, whercof he hath before paid tithes, 1 Ro 
Abr. 641. | 

4. Dr Watſon ſays, the tithes of clover graſs ſhall go 
to him that hath the tithe hay. Warſ. c. 39. 

And in the caſe of Franklyn and the maſter and brethren 
of St. Croſs, T. 1721 ; the vicar being endowed of tithe 
hay, it was decreed, that he was thereby intitled to clo- 


ver, ſaint foin, and rye graſs; which are ſpecies of hay 


that is the genus. Bund. 79. 
But the /eed of clover is in its nature a ſmall tithe. 
IVatf. c. 49. os + 
Thus in the caſe of Wallis againſt Pain and Underhill, 
H. 1738, a bill was exhibited in the exchequer by the 
plaintiff Vallis, who was tenant or farmer under the im- 
propriator of the great tithes in the pariſh of Priztlewel! 
in Kent, and inſiſted that the defendant Pain ſowed a field 
with clover, which was cut for hay, and that he let the 
aftermath grow for ſeed which was cut and threſhed for 
ſeed, of which the plaintiff ought to have the tithe as a 
great tithe, The defendant Pain inſiſted, that he had 
paid the plaintiff for the tithe hay of his clover; and 
that the aftermath of clover ſtood for ſeed, which was a 
ſmall tithe, and payable to the vicar, And Mr. Underhill 
the vicar, inſiſted upon the tithe of clover ſeed as a vi- 
carial or ſmall tithe, By the depoſitions of ſeveral wit- 
neſſes it appeared, that the difference between clover cut 
for hay, and that cut for ſeed, is conſiderable ;' when 
made into hay, it is cut while the graſs is green, and fit 
for cattle to eat; when cut for ſeed, it ſtands till the 
ſtalk is good for little or nothing, and the ſeed is the on- 
ly thing of value or regarded. It was argued for the 
plaintiff, that clover ſeed is in the nature of it a great 
tithe, and therefore due to the plaintiff; for as tithe hay 
£2 18 


Tubes. 


is due to him, the ſeed of that hay muſt of conſequence 
belong to him alſo; that where the parſon is intitled to 
tithe hay, he will be intitled to the hay made of clover, 
as well as of other graſs; and if to the hay, likewiſe to 
the ſeed. On the other fide it was infiſted, that clover 
ſeed is in its nature a ſmall tithe; that the tithe of no 


ſeed was ever looked on as a great tithe ; and as to what 


was faid that the ftalk and feed ſhould go together, it is 
frequent that the ſeed or fruit of trees goes to the vicar, 
when the tree goes to the parſon : . wood is always rec- 
koned a great tithe, and goes to the rector, unleſs the vi- 
car be ſpecially endowed with it ; but acorns, as well as 
the fruits of all other trees, were always held as fmal! 
tithes. Lord chief baron Comyns delivered the refolu- 
tion of the court: That by the canon law, as long as 
the diſtinction hath been made between great and ſmall 
tithes, which is as ancient as appropriations to the reli- 

ious -bouſes, who uſually engrofled the great tithes, but 
felt the ſmall tithes to the curate, all ſeeds have been rec- 
koned as ſmall tithes. The common law feems to fol- 
low the canon law in this point, And all the refolutions 
relating to tithes which proceed from things newly in- 
troduced into England, have held them to be ſmall tithes ; 
as ſaffron, woad, flax, hops, tobacco. As to clover 
ſeed, there doth not appcar to have been any expreſs de- 
termination in this point: But it is a feed, and all feeds 
are mentioned as ſmall tithes. It is true, that clover 
graſs made into hay is of the nature of all other graſs 
made into hay, and conſequently muſt belong to the par- 
ſon, or other who is intitled to tithe hay; but it does not 
follow, when it ſtands for ſeed, and is not made into 
hay, that the ſeed may not be ſmall tithes Rape feed, 


caraway feed, turnip ſeed, muſtard ſeed are ſmall rithes ; 


but if the herb be growing with other graſs and made 
into hay, it would be great tithe. And all the barons 
agreed in opinion, that the plaintiff's bill ſhould be diſ- 
miſſed. Baron Parker ſeemed to doubt, as it partook of 
the nature of the ſtalk, from whence it was taken. Compns 


633. 

1 * it hath been decreed, ſince this cafe, that the 
ſeed of clover is a ſmal] tithe, Bunb. 344. 

A modus may extend to clover, altho' of late only 
brought into England ; if the modus be ſuch as covers 
all tithes of hay. Bunb. 20. 
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5. Rape ſeed, is a ſmall tithe, It has not been ſown Raye feed, 


many years in large quantities in this country, And I 
do 
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Woad, 


Fern, 


Heath, Furze, 
Broom, 


Tithes. 

do not find or know of any judicial determination con- 
cerning this particular ſpecięs of tithe, The method of 
cultivation of rape ſeed is this: It is fown in Auguſt or 
September ; and ſuffered to grow till the ſeed is quite 
ripe; and then it is cut down, with the greateſt care, 
and if poſſible. in calm weather, with ſickles, leſt any of 
the ſeed ſhould drop from the pods, and be loſt upon the 
ground. And for the ſame reaſon it is never, bound up 
in ſheaves, or made into hattocks : but, as ſoon as, may 
be, it is gathered upon a large cloth, brought into the 
field for the purpoſe: and upon ſuch cloth is threſhed 
and dreſſed; and then the ſeed is removed out of the held 
in ſacks or bags. The ripeneſs of the ſeed when proper 
for cutting, and the ſmallneſs of it, renders this method 
of cultivation abſolutely neceſſary; for if it was to be 
bound up in ſheaves, or gathered into heaps, and then 
removed in carriages or otherwiſe out of the field to be 
threſhed and dreſſed, a great part of the ſeed would be 
ſhaken and loſt, which would not only be a' damage to 
the owner, but alſo to the land, for the ſhaken ſeed 
would grow again, and ſpoil the future crop of grain. 

It is uſual for the occupier of the land to agree with 
the owner of the tithe, for the tithe of rape ſeed at fo 
much an acre. : ms 

It ncver has been determined, in what manner the tithe 
of rape ſeed ſhall be ſet out by the occupier of the land, 
where he does not agree to pay a compoſition for it. But 
the better opinion ſeems to be, that it ſhould be ſet - out 
by meaſure in the held, after it is threſhed and dreſſed; 
as, from the manner of its cultivation, the owner of the 
tithe cannot ſooner remove it from the land; and as he 
has no right to enter upon the land for any other purpoſe 
than to take away his tithe, which in this caſe is not 
capable of being taken away before it is threſhed and 
dreſſed. FR wt. 

6. Woad growing in the nature of an herb, the tithe 
thereof is a ſmall tithe: as was agreed by all the juſ- 
tices, in the caſe of Udal and Tindal, H. 1 Car, Cro; 
Car. 28. | 

7. No tithes ſhall be paid of fearn. 2 Inft. 652. 

8. It is ſaid, that for heath, furze, and broom, tithe 
ſhall be paid ; unleſs the party ſet forth a preſcription or 
ſpecial cuſtom, that time out of mind there hath been 
paid milk, calves, or other tithes, for the cattle that have 
been kept upon the ſame lands; in which caſe they ſhall 
not pay tithes, God. 413. Gi. 8. he 

0 
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Allo if they be burned in the owner's houſe kept for 
huſbandry within the pariſh, = may be diſcharged. 
Mood b. 2. c. 2. Bob. 53. But otherwiſe if fold. Bob. 


380 in the caſe of Ro and Harding, M. 12 An. It 
was admitted, that no tithes are due for furze ſpent upon 
the premiſſes; but for furze cut into faggots and ſold, 
it was decreed by the lord chancellor Harcourt, that 
tithes ſhould be paid. Yin. Diſmes. Z. 31. 


II. Agiſtment or paſturage. 


1. Agiſtment is the feeding of cattle upon paſture lands, Azitmeat, 
which pay no other tithes; and is ſo called from the vb 
french gey/er, gifter, ¶jacere] to lie; becauſe the beaſts are 
levant and couchant, that is, lying and raiſing. 4 Inft. 


—— tithe thereof is a ſmall tithe, 1 Vilſen, 170. Agiftment due 
2. Tithe of agiſtment of cattle is due of common right; de quis. 

becauſe the graſs which is eaten is de jure tithable, and 

muſt have paid tithe if cut when full grown. IL. Raym. 

137. 2 Salk. 655. 2 Inſt. 651. 

3. reg gs which, the general rule is, that it is to For what cattle, 
be paid, for beaſts agiſted for hire; or for dry or barren 
cattle, that do otherwiſe yield no profit to the parſon: and 
not for cattle which are nouriſhed for the plough or pail, 
and ſo employed in the ſame pariſh ; becauſe the parſon 
hath tithe for them in another kind. 2 1. 652, Deg. 

Bo Co. &o 
: But if a foreigner that lives in another pariſh depaſtures 
ground with cattle bred for the plough and pail, to be em- 
ployed in a foreign pariſh ; he thall pay tithe for the agiſt- 
ment of ſuch cattle, Deg. p. 2. c. 5. L. Rm. 129. 

Alſo if the ſame cattle are turned off to be fatted, and 
are grazed, there tithes of agiſtment thall be paid; fince 
they are no way beneficial to the parſon in any other tithes. 

And ſo of cows after they are become barren, and are 
fatted for ſale. Gib. 656. 

The like is to be ſaid of horſes; that while they are 
kept for the uſe of huſbandry, no tithe ſhall be paid : but 
if horſes be kept for ſale, or to carry coals, or for the like 
offices which are profitable to the owner, and nat pro- 
_ to the. parſon, tithe ſhall be paid for them. G/. 

76. N 

But ſaddle horſes ſhall pay no tithes, no more than cat- 
tle for the plough and pail, or cattle killed for the uſe of 

Vor. III. Ff a man's 
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a man's own family; in reſpect of the profit that other. 
1 ſe accrues to the parſon from theſe. Bunb. 3. 1 Rell; 
. 641. 3 
But if they be horſes of travellers or others taken in as 
ueſt horſes ; it is agreed by all, that tithe of agiſtment is 
Te. becauſe no profit otherwiſe accrues to the parſon 
from them. Gib/. 682. * 

In the caſe of Thorp and Bendlowes, in the exchequer, 
T. 1762. Thorp, as rector of Houghton in the coun 
of Durham, filed his bill againſt Bendlowes (among 
other things) for the tithe agiſtment of his coach horſes, 
ſuggeſting that the horſes were not kept for pleaſure only, 
but that the defendant made a profit of them, by employ. 
ing them to fetch his coals at ten miles diſtance, out of the 
pariſh, and in leading manure, bricks, and wood from the 
pariſh of Houghton to the defendant's lands in the pariſh 
of Darlington, which is the next adjoining pariſn. Which 
fact was proved in the cauſe, The defendant by his an- 
ſwer inſiſted, that the horſes were kept for his coach, and 
for pleaſure only, and were not liable to pay any tithe for 


agiſtment as barren and unprofitable cattle The court 
were unanimouſly of opinion, that coach horſes were liable 


Not two tithes 
in the ſame year. 


to pay tithe of agiſtment, and decreed the defendant to ac- 
count for the ſame, and to pay the plaintiff his coſts. 

4. If a man pay tithes in kind to the parſon, for his 
lambs, fleeces, and other things, going and ariſing upon 
his paſtures, waſtes or other lands; it is ſaid, that he 
ſhall not afterwards in the ſame year pay tithes of agiſt- 
ment for the ſame paſtures, waſtes or other lands. 1 Roll; 
Abr. 641. ; iy 1 

But in the caſe of Coleman and Barker, E. 1726; where 


the ſuit was for the tithe of agiſtment of ſheep, which were 


By whom to be 
paid, 


depaſtured on turnips remaining on the ground unſevered, 
it appeared that the defendant had paid tithe wool, and af- 
ter ſhearing time fed his ſheep with turnips, by which they 
were bettered five ſhillings a ſheep ; and tithes were de- 
creed for the depaſturing of thoſe ſheep. Gilb. 231. 
And the like was decreed in the caſe of Swinfen and 
Digby, H. 1731. Bunb. 314. For in ſuch caſe, the ſheep 
being turned off to be fatted, ceaſe to be profitable to the 
parſon in any other way. Ty 


— 
> 


5. The tithes for depaſturing unprofitable cattle ought 
to be paid by the occupier of the ground, and not by the 
owner of the-cattle, Bunb. 3. | | 

For if the occupier of the ground were not in ſuch caſe 
made liable, it would be greatly inconvenient for the ow 

| on 


\ 


ſpiritual court for wood, th 


often been allowed; particularly in the wilds of Kent _ 
b of 


f 1 


Tithes. 
ſon to ſue every owner of the beaſts; and perhaps it would 
be hard to be known, and infinite. 1 RolPs Abr. 656. 
Deg. p. 2. c. 5. . 

But if it is a common that is depaſtured, the owner of 
the cattle (if known) muſt pay the tithes, and not the 
owner of the ſoil ; becauſe the owner of the ſoil hath no 
profit by it. Bunb. 3. 


6. As to the manner of paying tithe for agiſtment, In what mannet 
be paid for gueſt cattle © de paid. 


where no ſpecial cuſtom is, if it 
taken'in, it is ſaid, that the tenth part of the money re- 


ceived is payable for agiſtment; if for the owner's cattle, 


then the tithe ſhall be according to the value of the land, 
after the rate of two ſhillings in the pound : for that they 
cannot otherwiſe be valued, or accounted for, becauſe the 
profits of the lands for which they are paid, are received 
by the mouths of the beaſts. Watſ. c. 50. 

But this way of eſtimation, according to the value, is 
only for convenience; for the tenth part of the produce, 
and not'a ſum of money, is undoubtedly due de jure. 

But by cuſtom, of preſcription, ſuch tithes may be paid 
in other manner, as by the acre, and for all manner of 
cattle together, or the like. Matſ. c. 50. Bunb. 1. 

Where profitable and unprofitable cattle feed together, 
tithe ſhall be paid in kind for the profitable, and agiſtment 
for the unprofitable. Gi. 677. : 
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7. In the caſe of Smith and Roscliſt, H. 1717 ; the Modus 


barons were of opinion, that a modus of one ſhilling in the 
pound for paſture, according to the value of the land, was 
a'Void modus; as is alſo a modus of one ſhilling in the 
pound, according to the value of the rent. Bunb. 20. 

And the like was adjudged in the caſe of Harrifon and 
Sharp; T. 1724. The ſame being no other than payment 
of a part for the whole. Id. 174. | 


Iv. Waed. 


1. In the caſe of Hicks and Moodſin, H. 8 & 9 IV. it Whether it is 
is faid; that wood is not de jure tithable, becauſe it doth tthable de jure, 


not renew annually ; and that therefore in libels in the 
alledge a cuſtom. Altho? it 
was ſaid, that the practice of the ſpiritual court at this day 
is otherwiſe : but the court did not regard that; for Holt 
chief juſtice ſaid, that they made ſtones, gravel, and all 
things tithable. L. Raym. 137. 2 Salk. 656. 

And preſeriptions of non decimando for tithe wood have 
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of Suſſex: which ſeemeth to ſuppoſe that it is not due of 
common right, but only by cuſtom. Gib/. 686. 

But in the caſe of Jordan againſt Colley and others, E. 
1720: On a bill by the rector for tithe wood in the pariſh 
of Little Wenlocke in the county of Salop, as it had been 
time out of mind paid in that pariſh, againſt the defend- 
ants, as vendees of Sir William Forreſter; the defendants 
in their anſwer ſay, that no tithe hath been paid for this 
coppice wood called Holebrook coppice, when felled be- 
fore, and that they never heard that any-tithe or-modus 
had been paid for wood in that pariſh. It was inſiſted 
upon for the defendants, that. tithe wood was not due of 
common right, and therefore that the proof lay upon the 
plaintiff, and that it was only founded upon à canon in 
biſhop Stratford's time, and therefore that the defendants 
need not alledge any preſeription or cuſtom by way of ex- 
emption : But it was anſwered for the plaintiſf, that occu- 
piers muſt always ſet forth an exemption. And by the 
court, The defendants ought to have-ſhewn ſome exemp- 
tion; and there is no inſtance, that a pariſh can preſcribe 
-in non decimando for tithe wood ; wilds and hundreds are 
upon another conſideration.— But note, ſays the reporter, 
altho* the court decreed againſt the defendants, yet it doth 
not ſeem to have been yet certainly determined, that tithe 
wood is due of common right. Bunb. 61. 

But in the caſe of Boulton and Hurſſer, T. 2 G. 2. The 
plaintiff having libelled in the ſpiritual court for the tithe 
of fylva cædua, the defendant moved the court of king's 
bench for a prohibition : And the tuggeſtion was, that they 
were timber trees, and of twenty years growth. It was 
urged further, that the court might grant a prohibition 
even upon the face of the libel, becauſe the demand is ſet 
forth generally, and therefore muſt be intended that this 
tithe is due of common right; whereas the right of tithe 
wood is only by cuſtom. And that was the reaſon given 
in the caſe of Hicks and Moodſon, why a hundred may pre- 
ſeribe in a non decimando of tithe wood; for as by cuſtom 
it grows due, by cuſtom it may be made not due. But 
the court ſaid, that this reaſon indeed was laid down by 
the judges of this court in that caſe; but they ſaid, this 
has never been allowed for law by any of the other judges 
of Weſtminſter-hall, And it certainly is not law: for 
tithe is as much due of fjlva cædua by the law of England, 

as any other tithe whatſoever. And judge Reynolds ſaid, 
this may evidently be ſhewn not to be the reaſon of this 
law in relation to hundreds ; for if it was, the ſame rea- 


ſon 


1 


6 + 
Tithes. 
ſon would prove that every private man may preſcribe in a 


non decimando of this nature. And for this reaſon, and 
alſo becauſe the defendant in the ſpiritual court had not 


alledged in his plea there that the trees were of twenty 


years ee a prohibition was denied. 1 Barnard 71. 
2. 


only endowed with the ſmall tithes, and have by reaſon 
thereof always had tithe wood, in ſuch caſe it ſhall be ac- 
counted a ſmall tithe, otherwiſe it is to be accounted 
amongſt the great tithes, Deg. p. 2. c. 1.—But this doth 


not alter the quality of the tithe : and the vicar's having 


received it, may be evidence of a grant thereof having 
been made ſubſequent to the endowment, altho* ſuch ori- 
ginal t is now loſt; but is not evidence that wood in 
it ſelf is a ſmall tithe, . 


. By a conſtitution of archbiſhop J/inchelſea ; Tithes Tithe 
ſhall be paid of trees, if they be fold : Which Lindwood cdu by be 
'explains of large trees, which bear no fruit, and being 


cut down are not fit for timber, but are uſed for fuel. 
Lind. 200. | 

And by a conſtitution of archbiſhop Stratford: Foraſ- 
much as divers perſons do refuſe to pay tithes, which are 
notoriouſly due, of their ſylva cædua, and of the wood 
thereof being felled, which things do not require ſo much 
labour as the fruits of the ground ; and think that they 
lawfully refuſe the fame, becauſe they have not paid tithes 
thereof. in times paſt ; and withal do render it doubtful 
what ſhall be deemed ſyiva cædua: We do therefore de- 
clare that ſylva cædua is that, which of whatſoever kind 
of trees it is, is kept on purpoſe and is mature and fit to 
be cut down, and which being cut dowp ſprings again 
from the ſtump or roots; and that the tithe ought to be 
paid thereof as a real and przdial tithe ; and that the poſ- 
ſeſſors of ſuch woods ſhall by all manner of eccleſiaſtical 
cenſures be compelled to pay the tithe thereof when cut 
down, as of hay and corn. Lind. 190. 


4. But by the ſtatute of the 45 Ed. 3. c. 3. it is enacted By the fatute 
as followeth : At the complaint of the great men and the law. 


commons, ſhewing by their petition, that whereas they 
ſell their great wood of the age of twenty years, or of 
greater age, to merchants to their own profit, or in aid of 
the king in his wars, parſons and vicars of holy church do 
implead and draw the ſaid merchants in the ſpiritual court 
for the tithcs of the ſaid wood in the name of this word 

if & called 


at wood is a prædial tithe is plain; but whether Whether it is 
great or ſmall, hath been a queſtion between the parſons * feat or ſmall 
and vicars; and it hath been reſolved, that if a vicar be _ 


canon law. 
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for timber, 
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called ſylua cædua, whereby they cannot ſell their waods 
to the very value, to the great damage of them and of 
the realm; it is ordained and eſtabliſhed, that a prohibi- 
tion in this caſe ſhall be granted, and upon the ſame an 
attachment, as it hath been uſed before this time. 

5. The wood intended in this ſtatute, is ſuch as is fit 
for building of houſes and ſhips; and therefore without 
doubt it comprehends oak, elm, and aſh ; but it hath al- 
ſo been adjudged to include beech as timber, in Buck. 
inghamſhire and ſome other counties, where better timber 
is not to be had, or is very ſcarce. And thoſe trees are 
free, not only as to the trunk of timber, but alſo as to 
the bark, root, and germins that grew upon the ancient 
ſtock ; and it is not material, how oft or how ſeldom 
the branches thereof are lopped, becauſe being once free 
they are always free. 2 ſe 643- | 

And it hath been alſo reſolved, that oak under 20 years, 
being fit for timber in time to come, ſhall not pay tithe ; 
and that tho” it ſtands till it is rotten, and unkt not only 
for timber, but for all manner of uſes, except the fire, 
it ſhall be privileged, upon this general maxim, that 
once diſcharged and always diſcharged. . 1 Rol's Abr. 
6 


40. | 

But in the caſe of Buckle and Vanacre, 1692. Upon a 
bill for tithe wood in Erith in Kent, about 20 years 
growth, part uſed for timber, and part made into billets 
and faggots; it was reſolved, that the laſt ſhall pay 
tithes : 2 the trees being above 20 years growth alone 
will not privilege them, but the uſe. And the ſame re- 
ſolution was in the caſe of Aon and Smith, which was 
reheard and reyiewed ; and of Franklin and Jones, in the 
r and alſo in the caſe of Cauper and Layfield. 

unb. 99. 

And in the caſe of Greenaway and the earl of Kent, H. 
1704; timber trees above twenty years growth, cut and 
corded for fuel, and the bark ſtripped from the ſame, 
were adjudged to pay tithes, as well as underwood ; but 


that no tithe was due for ſuch wood above twenty years 


growth, nor of the bark thereof, which was not corded. 
Bunb. 98. | 

But, finally, in the caſe of J/alton and lady Mary Try- 
on; Dec. 15. 1751. The plaintiff brought his bill, as 
rector of Micham in Surry, for the tithe of the tops and 
lops of old pollard oaks, aſhes, and elms; and of the 
tops, lops, and bodies of beeches.— Mr. Wilbraham — 

gu 


Tithes. 


gued for the plaintiff: The tithe of wood is certainly 

ayable; and the law as to this is now pretty certain. 
T e 45 Ed. 3. is an explanatory law; and all lops and 
tops are tithable if the tree be under 20 years growth. 
Before the ſtatute of ſylva cædua, all were tithable ; but 
by that law it is declared that all timber trees ſhould be 
exempt: And the reaſon is plain; for timber trees yield 
but one profit, and that but once in a century; and 
therefore as it was ſo long before the owner had a profit, 
that wood was exempt. But even by this act it was not 


meant that the whole tree was exempt ; the body only, 


not the tops and lops were ſo. Since this act, the courts 
have gone ſo far, as to exempt all parts of the tree: and 
even germins from theſe trees have alſo been determined 
to be exempt. After this, the courts endeavoured to 
bring it to ſome rule; and the buyers were always to 


pay the tithes. Afterwards, the courts held, that trees 


not converted to the uſe of timber were tithable; and on 
this ſome caſes have been determined, As the caſe of 
Man and Somerton, 1 Brownl. 94. So the caſe of Hawes 
and Cornmwal, 1 Lev. 189. where it is faid, that wood 
for firewood, tho of 25 years growth, ſhall pay tithe 
when felled. So in the caſe of Rapley and Lloyd, all wood 
for burning was held tithable. In the caſe of Briggs and 


Martin. F. 6 I. a bill was brought by the plaintiff, as 


leſſee of the rectory of Bromley in Kent, for tithe wood 
made into bavings : The defendants by their anſwer in- 
ſiſted, that old pollards and dotards paid no tithe : but not- 
withſtanding this, the court decreed an account and ſa- 
tisfaction to the plaintiff for them. The courts ſeem to 
have gone a ſtep further. They have had regard to the 
uſe made of the wood, and not to the age of the pollard ; 
namely, what was uſed for timber, and what for fire- 
wood; the former was held to be exempt, the latter to 
pay tithes. And agreeable to this was the caſe of Green- 

and the earl of Kent, before the lord chief baron 


_ away 
Ward. he bill was brought by the plaintiff as vicar of 


Walford in Herefordſhire. The defendant infiſted, that 
no tithes were due of ſuch wood as was above twenty 
years growth, A croſs bill was brought. And on hear- 
ing the court declared, that the plaintiff was intitled to 
the tithe of all wood above 20 years growth as well as 
under, which was corded, but not otherwiſe, But it 
may be objected, ſhall tithes be ſo uncertain, as to be 
determined by the uſe of them? I anſwer, that in many 


caſes tithes muſt depend upon the uſe of them. As in 
F i 4 wood, 
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wood, if it is made into bavings for firing, it is titha- 
ble; if to make fences, it is not ſo. 80 if one fats 
cattle on land, agiſtment is due for them z ſo if he keeps 
cattle as barren, tithes are paid: but cattle kept for the 
plough are exempt, and even thoſe reared for the plough 
are exempt. Theſe are all eſtabliſhed caſes, and do not 
want any confirmation. The caſe! of Brook. and:Rogers, 
Meor 908. is very expreſs, that if timber is lopped before 
20 years growth, tithes ſhall be paid of the loppings. 
And if theſe trees in queſtion have been conſtantly cut, 


and tithes have been paid of them without any contra- 


diction (as is now in proof), why is not this an evidence 
that theſe trees were cut before 20 years growth, and ſo 
out of the ſtatute of ſylva cædua? And this preſumption 
may more naturally ariſe in this caſe, for the falls here 
happen. but once in 16 or 20 years; and one of the 
plaintiffs witneſſes ſpeaks, to tithes being paid of theſe 
trees 45 years ago without any moleſtation whatſoever ; 
and there is not one witneſs produced for the defendant, 
who will venture to ſwear, - that ever one load of timber 
was cut without paying tithes: And if that be the caſe, 
the natural preſumption is, that this wood is tithable ; 
for it has paid tithes, as long as memory can go hack. 
As to the beech; if it be timber, as inſiſted upon by the 
defendant, then it comes within the ſtatute of ſylva cæ- 
dua : And this matter muſt be tried, if the ies think 
it worth their while to diſpute it.— By Mr Sollicitor 
General for the defendant: The queſtion now put is, 
Whether the tops and lops cut from trees above 20 years 
growth are liable to pay tithe if cut in order to be uſed 
as fuel. And this is a queſtion of a very extraordinary 
nature indeed, and contrary to both old and modern law. 
For no point was ever laid down more clearly, from the 
time of Edward the third to the preſent time, than this, 
that tops and lops of trees, above 20 years growth are 
always exempt : And the reaſon is, when once it is pri- 
vileged, it always remains ſo. The caſe in Moor 908. 
cited for the plaintiff, is expreſsly for the defendant ;_ for 
that particularly ſtates, that if not cut within the 20 
years, then it is exempt. And fo have been abundance 


. of other caſes. And how can the right of the parſon 


ariſe from the u/e of the thing? How is it poſſible for the 
parſon to know the owner's intent? The right therefore 
ought to commence from the time it is cut and ſevered. 
The earl of Kent's caſe does not prove the preſent diſtinc- 
tion, For that proves, that the trees themſelves were in 
queſtion ; 

. 


Tithes; 

queſtion ; and nothing at all was ſaid of the lops and 
tops. Beſides they were not -pollards or dotards, but 
young oaks. This proves that all trees cut down and 

d for fire would be liable to tithes. But this proves 
too much. But there is a note on the back of Mr 
Browne's brief in that cauſe (which I have), that ſettles 
what chis caſe was: He ſays, there was poſitive evidence, 
that the trees corded had grown from ſtems of old wood, 
and was formerly coppice wood; and this will alter the 
caſe greatly, The caſe of Layfield and Cowper, T. 1698, 
was on a bill for tithes of lops and tops of timber trees; 
the defendant inſiſted, that they were the product of 
beech and aſh trees; he admitted, he did convert them 
to fuel and -cordwood ; but, in regard that they were 
above 20 years growth, inſiſted, that they were exempt : 
By the decree, an account was directed for wood in ge- 
neral ; and exceptions were taken to the remembrancer's 
report, that he had taken no notice that theſe beeches 
were ſome zo, ſome 50 years growth, and were timber, 
and therefore exempt ; and of that opinion was the court. 
In the caſe of Bibey and Huxley, H. 1724, the bill was 
for tithe of coppice and other wood: Thedefendant inſiſted, 
that he had felled ſeveral timber trees of twenty years 
and upwards, and had dug up ſeveral roots, and made 
them into ſtacks, and made the tops into faggots ; ſome 
were uſed for repairs, others for fuel; and as theſe were 
all above the age of 20 years, the body with all the reſt are 
exempt from paying tithes by law : And it was decreed, 
that the plaintiff ſhould have an account of the tithe 
wood; except for the tithe of oak, aſh, and maiden trees 
of beech proceeding from ſtools above 20 years growth: 
The application therefore to och does not make the dif- 
ference, But it is objected, that it muſt be preſumed 
theſe trees now in queſtion were cut before 20 years 
growth ; and therefore never had the privilege : But as 
that is not charged by the bill, it cannot be preſumed, 
As to the beech, if inſiſted on, it -muſt be tried. — By 
the lord chancellor Hardwicke: the tithes demanded by 
the bill are of two ſorts; firſt, tops and lops of old pol- 
lard oaks, aſhes, and elms; ſecondly, beech trees, both 
body and branches. The principal queſtion ariſes on the 
tops and lops of old pollard oaks, and the reſt, There 
is no difference in point of fact. It is admitted on both 
ſides, that there is no coppice wood in this ground ; that 
that they are ancient pollards: and as to the beeches, 


that they are of 20 years growth and upwards and the 
| greate't 
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grant part of them was cut. and made into billets, and 
old for fire, except a ſmall part of them which was 
uſed for poſts and rails. The plaintiff has proved, that 


at two former falls, tithes were fet out and taken of this 


wood, the one in 1712, the other in 1728. On the o- 
ther hand, the defendant has' not proved any fall when 
tithe was not paid; but has proved, that in theſe two 
falls the family lived in Northamptonſhire, and knew no- 
thing of their being ſet out and taken, and that no other 
wood in the pariſh does pay tithe, or ever had paid, 
The plaintiff has founded his'right on this ; namely, the 
uſe and application of the things of which tithe is de- 
manded: But tho” this be the general right ſet forth in 
the bill ; yet if any other right appears, the plaintiff will be 
intitled to an account. his is a queſtion of very great 
conſequence, both to the owners of wood, and to the 
clergy alſo; and has been argued both from reaſon and 
authorities, And upon the reaſen of the thing, it has 
been ſaid, that there is no more reaſon why tithes ſhould 
not be paid of wood, than of any other product of the 
earth, for it annuatim renovat But this proves too much; 
for according to this reaſoning, all wood in general 
would be liable; and tho' this does annuatim creſcere, yet 
it does not annuatim renovare; at common law coppice 
wood is ſubject to tithes, tho* it does not annuatim reno- 
vare ; yet in its nature it ought to pay; for it is cut 
under a certain courſe of years, and is looked upon as 
an ordinary ſtated renewal, like the caſe of ſaffron ; but 
of timber trees the ſtated rule is otherwiſe, there the law 
does not wait for a ſtated courſe of felling. It was fur- 
ther reaſoned for the plaintiff, that the lops and tops of 

Llards are tenancy profits: But this is no rule of tithes ; 
and varies in different counties; and would make the af- 
fair of tithes very uncertain; and in many places, the 
lops of ſpiral trees are allowed to tenants for fire wood, 
and yet ſuch lops are not tithable, It was further ſaid to 
be reaſonable, that the uſe and application ſhould deter- 
mine whether the thing was tithable or not; that as a 
coppice is liable, ſo it is reaſonable that any other wood, 


not timber, but uſed for fuel, ſhould be fo too : But this 


goes to the queſtion put in iſſue by the bill, and J am a- 
fraid would be a very dangerous innovation; the 
ſubſequent uſe of the thing, as it does not alter the na- 
ture, cannot give a tithable quality which it had not be- 
fore; if it could, why not vice verſa, that is to ſay, if 
wood not timber ſnould be applicd to the uſe of gu 
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why ſhould not ſuch uſe exempt it from the payment 
of tithes ?\ This was never heard of, yet it is e- 


qually reaſonable. It is ſaid, there are certain caſes, 
where | the uſe and application of the thing ſhall make 
it tithable; and there will appear no greater uncertainty 
in one Caſe than in the other; as for inſtance, wood cut 
to be burned in the houſe of a pariſhicner, this was faid 
to be not tithable; but that is not true, unleſs by cuſ- 
tom; for it was otherwiſe determined in the caſe of 
Norton and Fermer, Cro. Cha. 113. It was faid alfo, that 
cattle for the plough and pail are not tithable; ſo there 
the uſe determines : But this is not a prædial, but a mixt 
tithe, which the pariſhioner is not obliged to ſet out at 
a particular place or time; and- the parſon receives it in 
another manner, by taking the tenth part of the profits. 
In many caſes it is impoſſible to ſay, to what uſes the 
wood may be applied: the owner may fell it ſtanding 
the buyer to cut it; and if fo, how 1s the intention to 
be known; and in many counties where timber is ve 
tiful, there it is often cut down and uſed as fuel; 
and if the uſe and application was to prevail, it would 
make two different common laws of tithe, and this with- 
out any cuſtom, The law for tithes of wood is a poſi- 
tive law; to wit, that of all timber trees of 20 years 
growth or upwards, whether timber by law or — 


no tithe is to be paid, either of bodies, lops, or tops. It 


has been much controverted, whether the ſtatute of ſyl- 
va cædua is a new law or only declaratory of the com- 
mon law': the latter is now the ſettled opinion; for the 
words of the ſtatute are, it hath been uſed of old. In the 
ſtatute the wood is particularly mentioned, and its 

and growth; but not one word is faid of the uſe; and 
the opinion of all the courts upon the conſtruction of 
this ſtatute has been, that where the tree is timber, by 
law-or-cuſtom, of 20 years growth or upwards, it is ex- 
empt. And in 2 If. 642, 643. the rules are very par- 
ticularly laid down. T helſe rules have not been contra- 
dicted, except in the caſe of germins that came from old 
ſtools, and which is the caſe of moſt coppices in Eng- 
land. But it is aſked, what difference is there, if ger- 
mins grow from trees intirely cut down, or from trees 
that have been lopped? I anſwer, that the difference is 
great; for in the caſe of germins that come from tools, 
no tree remains from whence the privilege is derived 
but in the caſe of lops and tops the tree remains, and ſo 


does the privilege, I come now to conſider the caſes 
: cited 
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cited againſt this doctrine by the counſel for the plaintiff. 
The caſe of Man and Somerton, 1 Brownl. 94. is not 
applicable to the preſent caſe. The caſe of Hawes and 
Cormuall, 1 Lev. 189. is this: Wood cut for firing, 
© tho' above 20 years growth, ſhall pay tithes; and bo 
<< pollards, if above 50 years“: But this is very ſhort 
and imperfectly ſtated, and is not ſupported by law at all; 
and by report of the ſame caſe in 1 Sid. it is ſaid, that 
the wood was coppice wood; and by the determination, 
moſt probably it was ſo, and therefore proves nothing for 
the plaintiff, But it is ſaid, there is no difference be- 
tween pollards and underwood, for pollards are not tim- 
ber: but I anſwer, that pollards having gained this pri- 
vilege, always retain it ; and the bodies of pollards may 
ſerve to many uſes as timber doth; and if dotard trees 
are privileged, much more ought pollards. The next 


caſe cited was that of Prigs and Martin, which was on 


a bill for lops and tops of old pollard and dotard trees; 
and an account was accordingly directed: But on what 
this was founded, does not appear, nor whether theſe 
pollards were under the time of privilege or not; and 
what makes this caſe the more extraordinary is, the de- 
cree in the caſe of Northley and Calbe in the very next 
term, and it is directly contrary; and the only way of 
reconciling theſe two caſes is, that in the firſt caſe it muſt 
have appeared that the pollards were cut before 20 years 
growth. Greenaway and the earl of Kent, was the next 
caſe, and moſt principally rclied on ; and the ground of this 
decree was, that all wood, even above 20 years, that 
was cut and corded, ſhould be tithable ; and goes further 
than any caſe before or ſince: but the lord chief baron 
Ward in that caſe was of a quite different opinion, and 
made a learned argument againſt the decree; but the o- 


ther three barons differed from him; therefore, I obſerve. 
this was not a uniform authority; and I think the chief 


baron Ward's was the beſt opinion : baron Price's rea- 
ſons in that cauſe do not ſatisfy me at all; when he was 
conſidering the ſtatute of ſylva cædua, he ſaid, that an- 
cient ſtatutes muſt be conſtrued according to the intent, 
and not literally; and that great wood does not in 1ts 
ſtrict ſenſe mean trees of this ſort, but ſuch wood as is 
applicable to large buildings; which is in effect to ſay, 
that a tree which in its nature is timber, yet if it is not 
large, and is applied to firing, ſhall be tithable: another 
ground that he went upon was, the ſtatutes relating to 


Tithes. 
the rules of felling of wood, but theſe are rules laid 
down only for the preſervation of timber, and cannot be 
applicable to tithes that are demanded of them: and up- 
on the whole, this determination is directly contrary to 
all the other authorities; for there is a tempus conſtitutum, 
and that cannot be departed from; and I will ſay further 
that there has been no precedent ſince to follow it; for 
as to that caſe of Bibey and Huxley, that is rather againſt it. 
If theſe trees now in queſtion, were lopped and made pol- 
lards before 20 years growth, and ſo have continued to 
be lopped, then they will be liable to tithes : But this is 
a queſtion of fact proper to be tried, being too much 
for me to determine upon the evidence now laid before 
the court: Iam rather inclined to think that they were 
not, for the plaintiff himſelf in his bill has ſtated them 
to be ancient pollards and large. The ſecond queſtion re- 
lates to the tithe of beeches, both bodies and branches : 
And it is not diſputed, but that this wood is above 20 
years growth: And then the matter of fact muſt be 
tried, whether it is timber by the cuſtom of the coun- 
try: And if fo, it will be exempt; otherwiſe it muſt 

y tithes. | 

[After all, it muſt needs be difficult oftentimes preciſe- 
ly to determine the age of oaks, aſhes, and other trees; 
which ſpring frequently from ſeeds ſhed upon the ground, 
of which no account is, or can be, kept by the owner or 
any other. In many places, where wood is plentiful and 
grows freely, it is the cuſtom to eſtimate the ſame by 
meaſuring round the middle part of the tree: and if it is 
24 inches in circumference, it is deemed of 20 years 
growth; if under that meaſure, it is accounted under- 
W 


6. For of wood not fit for timber, tithes ſhall be paid 


inferior nature, and unfit for buildings; of theſe tithes 
ſhall be paid, tho' they be above 20 years growth. 1 
Ralls Abr. 640. | 

Yet the ſcarcity of other timber (as hath been faid) 
and cuſtom of the country to put ſuch trees to the 
uſes of good timber, may free them, being of twenty 
years growth or under, from payment of tithes; as hath 
particularly been adjudged of aſp, cherry tree, and other 
like trees in Buckinghamſhire: ſo of willows in the 
county of Southampton. 


7. And 
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As of hazel, birch, willow, whitethorn, holly, alder, ma- on 3 2 


ple, aſp, hornbeam, and ſuch other like trees of baſe and ber. 
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No tithe of the 7. And if a man cut down a coppice wood, and thereof 
roots of trees. pay his tithes, and afterwards before any new branches 
ſpring out, he grubbeth up the roots and ſtubbs of the 
wood, he ſhall not pay tithes thereof, for that they are 
parcel of the frank tenement, and not annually renewing. 
I Rolls Abr. 637. | 
Nor of wood or 8. Alſo trees cut only for mounds, plough gear, hedg- 
- or ing, fencing, fuel, maintenance of the plough or pail, are 
not tithable. 2 Inf. 655. | 
But this is to be alledged, not abſolutely, that by the 
w of the land wood fo applied ſhall not pay tithe ; but 
feb modo, that is, that the parſon hath ſome conſideration 
for it, or at leaſt that the houſe is for maintenance of huſ- 
bandry, by reaſon of which the parſon hath more plentiful 
tithes, By which rule, if a man hath an houſe of huſ- 
bandry with lands, and demiſing the lands, reſerveth the 
houſe, tithe of firewood is payable. G1b/."686. 
Nor for hurdles 9. For ofiers employed in hurdles for ſheep, no tithe 
* ſhall be paid. Gib/. 684. | 
Nor for hop 10. If wood be cut to make hop poles, and ſo employ- 


— ed, no tithes are due, where the parſon or vicar hath tithe 
hops. Bunb. 20. | 
For making 11. If a man cut down wood, and burneth it to make 


brick for the reparation of his houſe within the parifh, for 
the habitation of himſelf and his family; no tithes ſhall be 
paid for this, inafmuch as the parſon hath the benefit of 
the labour of his family. 1 RalPs Abr. 645. Wal 
But if a man cut down wood, and burn it to make 
bricks for the enlargement of his houſe within the pariſh, 
more than is neceflary for his family, ,as for his-pleaſure 
and delight, he ſhall pay tithes for this. ' Accordingly, 
where the plaintiff in prohibition. had affirmed, . that he 
burned it for the reparation and enlargement of his houſe, 
generally, without ſaying for the neceſſary habitation of 
his family, a conſultation was awarded; for the court 
ſaid, that by this ſurmiſe he might build a caſtle, and yet 

pay no tithes. 1 RolPs Abr. 645. 

12. If a man pay tithes for the fruits of trees, and af- 
terwards cut down the ſame trees, and maketh them into 
billets or faggots, and ſelleth them; he ſhall not pay tithes 
for the billets or faggots, for that this is not a new in- 
creaſe. 2 Int. 621. 1 Rolls Abr. 641. 

Nurferien 13. Concerning nurſeries, or trees tranſplanted, it 
hath been reſolved, that where the owner dug them up, 
and made profit of them, and fold them in another parith, 
tithe ſhould be paid thereof: and if the owner ſells _ 


Fruit trees, 


Tithes. 
end pulls them up himſelt, the owner ſhall pay the tithes ; 
but if he ſell them particulary to another, the vendee ſhall 
pay the tithes. Gihſ. 683, 684. God. 431. 

14. When wood is dicke 


down, by the tenth faggot, or billet, as the cuſtom hath 
been. Vood b. 2. c. 2. Or, if there be no cuſtom, then 
the general rule ſeemeth to be, ſo ſoon as the tenth can 
be ſevered from the nine parts, | 
Where -a wood is cut, conſiſting of the loppings of 
eat trees and of underwood, and the proportion on one 
de or the other fide is ſo ſmall, as not to quit the charge 
of ſeparating ; it is ſaid, that the whole ſhall pay tithe or 
be diſcharged, according as the greateſt part is titheable or 
not titheable. Gihſ. 667. | 
But this can only be an argument of convenience; and 
cannot in any reſpect alter the nature of the tithe. 


15. Of underwoods fold ſtanding, the tithe ſhall be By whom to be 
paid, not by the ſeller, but by the buyer. God. 455. 9% 


Deg. p. 2. c. 4. 


ut if a man ſell wood to another, and the vendee 
burneth it in his houſe; in this caſe, it is ſaid, that the 
vendor ſhall be charged for the tithes, and not the ven- 
dee; for that no tithes are due for wood burned in one's 
houſe, By the civil law, it is ſaid, that the parſon hath 
election to ſue either of them; but this is againſt the com- 
mon law. 1 Roll's Abr. 656. r 
[In ſhort, the matter ſeemeth to be plainly this: That 
he ſhall pay tithe, to whom the other nine parts belong 
when the tithe becomes due. ] 


16, A preſcription by one, to pay but three farthings Me 


for the tithe of all willows cut down by him in ſuch a 
pariſh, was declared to be ill; becauſe if he cut down all 
the willows of other men too, only three farthings ſhould 
be paid for all: but to have preſcribed for all willows cut 


_ upon his own land, would have been good. Goodb. 


It is a cuſtom in ſome places, to give an hearth penny 


for eſtovers burnt ; by which they are free from the tithe 
of wood burnt for fuel. Bob. 57. 


V. Flax and hemp. 


Flax hath been adjudged to be a ſmall tithe; and fo to 
continue, notwithſtanding its being ſown in large helds. 


G:b/. 680. 
Concerning 


eable, it is ſet out while ſtand- Ia what manner 
ing, by the tenth acre, pole, or perch; or when cut to be paid. 


_— „ 
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enacted as followeth : 


Concerning hk Thy the 11 & 12 . c. 16. it is 

hereas the ſowing of hemp and 
flax is and would be exceeding beneficial to England, by 
reaſon of the multitude of people that are and would be 
employed in the manufacturing of thoſe two materials, 
and therefore do juſtly deſerve gre encouragement ;. and 
whereas the manner of tithing hemp and flax is exceeding 
difficult, creating thereby chargeable and vexatious ſuit, 
and animoſities, between parſons vicars impropriators and 
their pariſhioners ; for remedying whereof, it is enacted, 
that every perſon who ſhall ſow any hemp or flax, ſhall 
pay to the parſon vicar or impropriator yearly the ſum of 
five ſhillings and no more, for each acre of hemp and flax 


. fo ſown, before the ſame be carried off the ground, and ſo 


proportionably for more or leſs ground ſo ſown ; for the 
recovery of which ſum or ſums, the parſon vicar or im- 
propriator ſhall have the common and uſual remedy allow- 
ed of by the laws of this land. ſ. 1. 

Provided, that this ſhall not extend to charge any lands 
diſcharged by any modus decimandi, ancient compoſition, 
or otherwiſe diſcharged of tithes by law. ſ. 2. 


VI. Madder. 


By the ſame rule, that the tithe which proceeds from 
things =—y introduced into England hath been adjudged 
to be a ſmall tithe, the tithe of madder may be — 
alſo a ſmall tithe. 

Concerning which, it is enacted by the 31 G. 2. c. 12. 
(which is in force for fourteen years) as followeth : 
Whereas madder is an ingredient eſſentially neceſſary. in 
dying and in callicoe printing, and of great conſequence 
to the trade and manufactures of this kingdom, and may 
be'raiſed therein equal in goodneſs, if not ſuperior, to any 
foreign madder ; therefore, for the encoura meſſ of the 
growth thereof, it is enacted, that every perſon who ſhall 
plant grow raiſe or cultivate any madder, ſhall pay to the 
parſon vicar curate or impropriator of the 'pariſh or place, 
the ſum of five ſhillings an acre and no more, and fo pro- 
portionably, in lieu of all manner of tithe of madder ; 
for the recovery whereof, the parſon vicar or impropria- 
tor ſhall have the common and uſual remedy allowed of 
by the laws of this realm. ſ. 1. 

Provided, that no madder ſhall be carried off the ground 
on which it grows, before payment of the ſaid ſum here- 


in directed in lieu of tithes, ſ. 2. 


Provided 


Tithes. 
Provided alſo, that this ſhall-not extend to charge any 
lands diſcharged by any modus decimandi, ancient com- 
poſition, er other diſcharge of tithes by law. ſ. 3. 
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137K) 08%: Nad 7 72 Hops. ' 
Hops. pay 2 pradial tithe ; and regularly are accounted 
among eh e Gad. 414. 


Thus in the caſe of Franklyn and the maſter and bre- 
thren of t Cre, T. 17213 the vicar being endowed of 
ſmall tithes, it was decreed,, that he was thereby intitled 
to hops, being a {mall tithe, tho' of growth ſince the en- 
dowment.. Bunb. 79. | f 

Tithes of hops are not to be paid till after they are 
picked, and before they are dried; every tenth meaſure. 
Bunb, 20. 

In,a late caſe, Mr Chandler, planter at Maidſtone in 
Kent, having ſet forth the tithe of his hops by the tenth 
pole unpicked, Mr Bliſ the impropriator brought this 
matter befote the court of exchequer; where after long 
debate of counſel on both ſides, and reading three former 
decrees, the court again declared this method of ſetting 
forth to be illegal. NET | 

And, finally, in the caſe of Valion and Tyers, May 
17, 41753. Mr. Tyers, having planted a conſiderable 
number, of acres with hops in the pariſhes of Mickleham 
and arking in Surrey, of both which pariſhes Mr Wal- 
ton was incumbent, offered to pay to him after the rate 
of a0l, an gory for the tithe thereof; which Mr Walton 

ll 


W Wbereupon Mr Tyers gave him notice, that 


on ſuch a. day he would begin to gather his hops, and 


would regularly ſet out every tenth hill thro* all his hop 
plantations as the tithe thereof, by ſevering the bind of 
the hays from the ſoil, and leaving the ſame on the poles ; 
and that he would in the ſame manner daily ſet out the 
tithe of his hops, in order that Mr Walton's agent might 
be preſent at the reſpective times of ſetting out the tithe, 
and might carry away the ſame in due time, Mr Wal- 
ton ſaid, that this method of tithing was new and contra- 
ry to law, and that he would not take the tithe in that 


manner; but that he expected the whole crop ſhould be 
gathered, and afterwards meaſured in baſkets, and that 


every tenth baſket of hops, after being ſo meaſured, ſhould 
be ſet out for the tithe thereof. This Mr T'yers refuſed 
to do, and proceeded according to his notice to ſet out 
the tithe in the manner abovementioned ; leaving every 

Vol. III. G g tenth 
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cultivating his hop plantations. 


Tithes. 


tenth hill ungathered, having cut or ſevered from the ſoil 
the binds or ſtems on which the hops on every ſuch tenth 
hill grew; and renewed his notice daily whilſt his hop 
gathering continued. Mr Walton did not meddle with 
the tithe ſo ſet out; and after the hops had continued for 
ſome months upon the poles on every tenth hill as afore- 
ſaid ungathered, and fo became ſpoiled and rotted, Mr 
Tyers brought an action for damages againſt Mr Walton, 
foraſmuch as he was thereby hindred from dreſſing and 
Upon this, Mr Walton 
hled his bill in the exchequer againſt Mr Tyers, thereby 
inſiſting, that the manner in which Mr Tyers had ſet 
out the tithe of his hops, by leaving the hops on every 
tenth hill, and ſevering the binds from the ſoil, was not 
a proper method for ſetting out ſuch tithes; but that the 
tithe of hops ought by law to be ſet out after the ſame are 
picked from the bind or ſtem. And, on hearing, the 
court declared, that the method of tithing hops infifted 
on by the defendant in his anſwer, is not a good ſetting 
out of the tithe of hops; but that hops ought to be pick- 
ed and gathered from the binds, before they are titheable. 
Mr Tyers appealcd to the houſe of lords; ſetting forth, 
that the manner of ſetting out the tithes by the admea- 
ſurement of the hops in baſkets, would be very preju- 
dicial and inconvenient to both parties, as the hops by that 


means would be neceſſarily bruiſed, the flower and condi- 
tion thereof hurt, and the hops thereby very much da- 
maged; that it hath been uſual of late years, for hop 


planters to direct their gatherers to pick or aſſort their 
hops into different pokes, according to their different de- 
grees, of fineneſs and colour, to wit, the fine and the 
brown; and ſuch aſlortment is the moſt material and ex- 
penſive part of the manufacturing of hops, thrice as 
much time and expence being required in picking and 
aſſorting hops into two different parcels, as is neceſſary in 
picking them into one poke when firſt gathered; and 
that it is unrcaſonable, that perſons claiming tithes ſhould 
have the benefit of this part of. the manufacture of hops, 


which coſts about 51 an acre, without making any al- 


lowance, or contributing any ſhare to the expence; and 
praying relief, for theſe (amongſt other reaſons) : Firſt, 
There is no poſitive law, to regulate the manner of, tith- 
ing hops; neither is it fixed by immemorial uſage or cuſ- 
tom; the determinations of courts relating thereto have 
been various; and therefore that manner of tithing ſeems 
moſt juſt and equitable, which is both the leaſt * 
' . ci 


Tithes. 
cial to the owner, and moſt beneficial to the parſon or 
impropriator. Secondly, The manner inſiſted on by the 
reſpondent, by picking and then ſetting out the tithes by 
admeaſurment in baſkets, is ſo very detrimental to the 
planter, that it muſt inevitably be the ruin of the plan- 
tation of hops, the cultivation whereof is of extenſive 
benefit to this kingdom: The method inſiſted on by the 
appellant is undeniably fair and equitable, not liable to 
any fraud whatfoever; whereas the method inſiſted on by 
the reſpondent is avowedly oppreſſive and injurious, in no 


wiſe productive of any benefit, or preventive of any 


fraud, Mr Walton, the reſpondent, hoped the de- 
cree would be affirmed, (amongſt other reaſons) for theſe 
following: © Firſt, the ſetting out the tithe of hops by 
meaſure, after they are picked from the bind or ſtem,” is 
the faireſt and moſt equal method, and liable to the leaſt 
inconvenience ; whereas the method of tithing contend- 
ed for by the appellant, by every tenth hill, would be 
liable to. great fraud, inaſmuch: as the planter of hops 
would have a right to ſet out for tithe every tenth hill to 
be computed from the place he: began at, and he might 
any year determine before he manured his hop ground 
where he would begin to ſet out the tithe, and thereby 
would certainly know every tenth hill thro' the whole 
plantation, and might neglect to manure or improve them 
ſo much as the other hills, which would be unjuſt and 
unreaſonable. Secondly, The method of tithing con- 
tended for by the appellant, would give occaſion to ma- 
ny diſputes and controverſies; as the hops growing on 
one hill are apt naturally to intermix with the hops grow- 
ing on the hills adjoining, ſo that it is ſcarce poſſible to 
ſever the one from the other intire; and the owner of 
tithes, or his agents, or ſervants, exerciſing the right of 
entring into the hop grounds, and pulling up the planter's 
poles, moſt frequently furniſh matter for ſuits and vexa- 
tions; which would be inconvenient both to the owner 
of the tithes and the pariſhioners. - Thirdly, The appel- 
lant hath not made the leaſt proof, that the tithe of hops 
was ever ſet out before they were picked from the bind 
or ſtem, or that they were tithed by the tenth hill (which 
is the method of tithing he contends for) ; but on the 
contrary, in many inſtances, where the method of ſetting 
out the tithe hops has been diſputed or brought in queſ- 
tion, it has been uniformly determined and adjudged, af- 
ter ſolemn argument, that the tithe of hops by law ought 


to be ſet out by meaſure, after they are picked from 
1 8 8 2 the 
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the bind or ſtem. —— And the decree was affirmed by 
the lords. 1 | 

There can be no modus for tithe hops, becauſe the 
court will take notice, that hops haye not been ancient 
but uſed in beer of late times only, being firſt introduced 
into 7 about the year 1524. Yet a preſcription 


to pay ſo much in lieu of all ſmall tithes, may include 
hops and other ſuch ſmall things which have come in 
uſe of late years. I aiſ. c. 49. Bunb. 28. 


VIII. Roots and garden herbs ond ſeeds; as tur- 
nips, parſley, cabbage, ſaffron, and ſuch like. 


Out of gardens is paid tithe of all garden herbs and 
plants; as parſley, ſage, cabbage, turnips, ſaffron, and 
the like: Which are ſmall tithes, and may be demanded 
in kind. Bunb. 10. 

So potatoes are à ſmall tithe; and conſequently due 
to the vicar, where he is endowed of the ſmall tithes : and 
when gathered, the tenth part muſt be ſet out. 

So alſo turnips; which, when pulled, ought to pay 
tithes, tho? never ſo often ſowed, and tho' upon the ſame 
land. As in the caſe of Benſon impropriator of Bromle 
St Leonard, Middleſex, againſt Mattins and others, H. 

G. The court declared the tithe of turnips to be 
due toties quoties, tho” ſevered never fo often in the ſame 


FA. 6 G. Crew tenant under the church of Rocheſter 
of the tithes in the hamlet of Modingham in the pariſh 
of Chippinghurſt in Kent, againſt Stoddart. The court 
declared the tithe of turnips ſowed after corn, and eaten 
by unprofitable cattle, to be due; tho” it was urged to 
be an improvement of the land, and that the parſon has 
the benefit of it the next year. 

T. 9 G. Harwodd vicar of Erith in Kent, againſt 
Rail/ion. The court declared tithe to be due of turnips 
ſowed after corn in the ſame year, and fed upon on the 
land by barren cattle, 

So in the caſe of Swinfen and Digby, H. 1731; it was 
declared by the court, that where land is fown with tur- 
nips after the corn' is cleared, and fed with: ſheep and 
barren cattle, tithes ſhall be paid of ſuch turnips ; altho' 
in this caſe it was inſiſted upon for the defendant, 
that the ſoil in that county, to wit, in Staffordſhire, is 
dry and ſandy, and that this method of huſbandry 'im- 
proveth the land, ſo that the plaintiff had thereby be = 

. . vi 
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tithes of corn, and had before received the tithes of 
lambs and wool of the ſheep fo fed: But the court over- 
ruled this defence, and ſaid it amounted to a non deci- 
mando as to turnips. Bunb. 314. 

That is to ſay, if the cattle are fed upon the turnips 
unſevered from the ground, an agiſtment tithe ſhall be 
paid for ſuch cattle : But if the turnips are ſevered from 
the ground, then the tithe in kind of ſuch turnips ſhall be 
due from the ſeverance. _ 

If tobacco be planted here, the tithes thereof are ſmall 
tithes. Godb. 366, 

Saffron alſo is tithable, tho' gathered but once in three 
years. Mood b. 2. c. 2. 

And it is a prædial ſmall tithe: for where the parſon 
had the great tithes, and the vicar the ſmall, and a land 
which had been ſown with corn was ſown with ſaffron, 
the tithe was adjudged to the vicar as a ſmall tithe, not- 
withſtanding the ſtatute of the 2 Ed. 6. c. 13. that tithes 
ſhall be 0 in ſuch manner as they have been' for forty 


years paſt. Gib. 685, 


Moſt commonly, a certain conſideration in money is 
paid in lieu of the tithes of gardens, either by cuſtom, or 
by agreement with the parſon. If the cuſtom be a paro- 
chial cuſtom, or extending to gardens throughout the pa- 
riſh ; the enlargement of a garden doth not make tithe due 
in ſpecie : but otherwiſe, if it is a ſpecial preſcription for 
this or that garden. And the ſame thing is to be ſaid of 
orchards. Aceordingly, in the forementioned caſe of 
Franklyn and the maſter and brethren of St Croſs, it was 
decreed by the court, that a,penny for gardens and 
orchards, can only be for ancient gardens and orchards, 


Bunb. 79. 


IX. Fruits of trees, as apples, pears, acorns. 
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1. Fruit of trees, as apples, pears, plums, cherries, pruits of are 
and the like, are prædial tithes, to be paid in kind when charts, 


they are gathered - unleſs there is ſome modus or rate tithe 
paid in lieu thereof. God. 408. 

Which fruits if they are ſtolen, and not gathered by 
the owner, the parſon as well as the owner ſhall bear the 
loſs : But if the owner doth ſuffer a ſtranger to pull or 
take his fruits, the tithe ſhall be anſwered. etl. 100. 
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If the ſoil of an orchard be ſown with any kind o 
grain, the parſon ſhall have the tithe of the fruit trees 
and of the grain, as alſo of the graſs or hay ; for they are 
of ſeveral and diſtin kinds. 1 Noll Abr. 642. Deg. 
P. 2. c. 3. God. 412. 

2. Dr Godolphin ſays, maſt of oak or beech, if ſold, 
the tenth penny is payable for the tithe thereof ; but if 
eaten by ſwine, then the tenth of the value or worth 


thereof. God. 417. 


And ſo Lindwood faith, if the ſaid fruits ſhall be ſold, 
there ſhall be paid the tenth penny: and if they be not 
ſold, but the hogs do feed thereupon, then the owner of 
the hogs ſhall pay the tithe according to the value of ſuch 
fruits. Lindw. 200. | 

And there is a writ of conſultation in the regiſter for the 
tithes of pannage. And lord Coke ſays, for acorns tithes 
ſhall be paid, becauſe they renew yearly. And in Rey- 
nolds's'caſe, T. 2 Ja. it was ſaid, that of acorns ſevered 
tithes are payable. Gibſ. 676, Mo. 762. 

But where the caſe was, that the acorns dropt from the 
trees, and the hogs eat them, a diſtinction was made, 


that, they ſhall not be tithable, unleſs gathered and ſold. 


Het. 27. Litt. 40. Gil. 676, 

In ſhort, the caſe of acorns ſeemeth not different from 
that of other things tithable; if gathered, they ſhall pay 
tithes in kind; and the tenth penny, or 2fh in the pound, 
in all ſuch like caſes, is not to be conſidered as excluſive 
of the tithes to be paid in kind, but only as a reaſonable 
ſatisfaction when the pariſhioner diſpoſeth of his whole 
produce unſevered. And where the acorns are not ga- 
thered by the owner, but ſuffered to be fed upon as they 
drop; the caſe ſeemeth to fall under the ſame equity, as 
where turnips are fed upon by unprofitable cattle, for 
which an agiſtment tithe ſhall be paid. 


X. Calves, colts, kids, pigs, * 


The tenth calf is due to the parſon of common right, to 
be taken when it is weaned, and not before: and it is re- 
coverable in the ſpiritual court, as appears from a writ of 
conſultation in the regiſter. And in caſe there are fewer 
than ten, it hath been adjudged a good cuſtom (which evi- 
dcntly did ſpring from the canon law), that if there are ſe- 
ven, the parſon ſhall have one calf; if under ſeven, then 
an halfpenny, or what cuſtom ſhall direct for each calf, 
Gibf. 708. | 

I But 
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But in moſt places, as it ſeemeth, at this day, the cuſ- 
tom hath obtained (which is the proper rule in all ſuch 
caſes, and is equitable in iv ſelf), that if there are five, 
the parſon ſhall have the value of half a calf, lamb, or 
other ſuch like; if there are ſix, he ſhall have one intire; 
and ſhall receive or pay out reſpectively a proportionable 
ſum, for each number under five or above ſix, 

The canon law leaves it to the choice of the parſon, 
when they are under the full number, whether he will 
proceed in the like manner, or let them run on till one 
becomes due in the enſuing year; but the common law 
will not allow of this, becauſe tithe muſt be paid annually 
1 RolPs Abr. 648. 

Thus in the caſe of Egertan and Still, T. 1725. it was 
decreed, that where there are above ten calves, lambs, 
pigs, or the like ; the tithe of the odd number above ten 
ſhall be paid according to the value, and not be carried 
over to the next year, Bunb. 198, 

Colts are tithable in the ſame manner as calves, Gi. 
678. 

"Allo tithe of pigs is to be paid in the ſame manner as 
tithe of calves. Gib/ſ. 684. 

And generally, the time of payment of the tithe of 
calves, colts, kids, pigs, and ſuch like young of cattle, 
is when they are ſo old that they may be weaned, and live 
without the dam upon the ſame food that the dam eateth ; 
unleſs the cuſtom of the place confine the payment to any 
certain time or age. Deg. p. 2. c. G. 

In the caſe of Heaton impropriator of Garnthorp in 
Lincolnſhire, againſt Regal: The defendant inſiſted on a 
cuſtom in that pariſh, to ſet forth tithe lambs on the firſt 
of May. But the court diſallowed of it, for that they 
were not fit to live without their dams, as appeared by the 
depoſitions in the caſe, And it was referred to three neigh- 


bouring juſtices of the peace, to inquire What was a fit. 


time for ſetting forth tithe lambs in that country; who 
certified the firſt of Auguſt in their judgment to be a pro- 
proper time, And the court approved of it. 

So in the caſe of Crofts, rector of Upper Clatford in 
Hampſhire, The defendant inſiſted on a cuſtom in that 
pariſh, to ſet forth tithe lambs at St Mark's day. The 
court declared it to be a void cuſtom, and that the time for 
ſetting forth tithe lambs is, when they are fit to live with- 
out their dams, and thrive on the ſame food that their dam 
lives on, and when the owner weans his own. 
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T. 9G. Reynolds rector of Stoke Charitie in Hampſhire, 
againſt Vincent, The defendant inſiſted on the ſame cuſ. 
om with that before inſiſted on at Upper Clatford, 
hich, on citing the two former decrees, and hearin 
counſel on both ſides, was again ſet aſide for the ſame 
reaſon. ; 
Upon the whole, one preciſe determinate day cannot 
« be equally applicable to all places and ſeaſons. 'I his muſt 
depend in ſome meaſure upon the fituation of the country, 
the time of putting their ewes to the ram, and the for- 
wardneſs or backwardneſs of the ſeaſon in general. What 


cometh neareſt to the matter, where there is no ſpecial 


cuſtom concerning the ſame, ſeemeth to be, what was de- 
clared by the court in the caſe of Upper Clatford above- 
mentioned; namely, that the propereſt time for the par- 
ſon to take the tithe is, when the owner weaneth the reſt: 
for it is not ſuppoſable, that the owner will wean his 
lambs ſooner, or keep them with the ewes longer, than 
they are fit to be weaned; the former being a prejudice to 
the lamb, and the latter to the ewe. 

And as the parſon is to have the tithes of the young and 
increaſe of the cattle, ſo he on his part is to obſerve the 
cuſtom of the place, for the better propagation of their in- 
creaſe ; otherwiſe any pariſhioner grieved may have an 
action on the caſe againſt him. As in the caſe of Yrelding 
and Fay, T. 39 Elz. An action upon the caſe was 
brought 1 the defendant as parſon of Quarbey in the 


county of Southampton, declaring that within the pariſn 


there is a cuſtom, that the parſon at all times of the year 
had uſed to keep a common bull and a boar, for the com- 
mon uſe of the kine and ſows of the pariſhioners, for the 
increaſe of calves and pigs within the pariſh ; and that the 
defendant being parſon there, had neglected to keep 
them; by reaſon whereof, the plaintiff being an inhabi- 
tant had loſt the increaſe of his cattle, And the court 
was of opinion, that this was a reaſonable cuſtom ; and 
that every inhabitant, prejudiced by the not keeping the 
_ and boar might maintain the action. Co. El. 
509. | 

And the like was decreed in the caſe of Philips an 
Symes, 7. 1724, Bunb, 171. 


XI. Nool and lamb. 


I. Wool and lamb are generally reckoned mixt ſmall 
tithes, Gib/. 682, 686. 


2. Tithe 


who held the living of Grayſtock in commendam ; and 
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2. Tithe of wool de jure is due at the time when it is At what time 
clipped ; but by preſcription it may be ſet out all together dus. 
at another time. V. c. 50. 
Regularly, the time of payment of the tithe of lambs 
(as was obſerved more particularly under the laſt head) is, 
when they are weaneg, and can live without the dam ; 
unleſs the cuſtom of the place be otherwiſe. God. 416. 
Bunb. 133. 
3. In the caſe of J/i/on and the biſhop of Carliſle, T. In what manner 
13 Ja. Wilſon brought a prohibition againſt the biſhop, do be tithed, 


faid, that there was within the .pariſh of Grayſtock this 
cuſtom for tithing of wool, that if any inhabitant have 
five fleeces of wool. or above, he ſhall after the ſhearing 
and binding up of the ſame, without fraud or deceit, pay 
to the rector (after notice given) the tenth part thereof, at 
the door of the manſion houſe of ſuch perſon inhabiting 
within the ſaid pariſh, without ſight or touch of the nine 
by the rector or his agent; and that the parſons have 
ſo accepted it. To this the biſhop demurred in law. 
And it was adjudged for the biſhop with one conſent. 
For the ſubſtance of the preſcription is laid, that the very 
true tenth is and ought to be paid without fraud ; which 
is not preſcriptible, for it is common right. Then the 
ſole point preſcriptible is, that this is without view or 
touch of the nine parts; which is, in effect, repugnant to 
the other: for when you have laid the truth in the for- 
mer part, you lay the way to fraud in the Jatter. For it 
is againſt common reaſon, that any man judge or divide 
for himſelf, and then take choice of his own diviſion, 
inſt the rule of partition laid down by Littleton ; for 
the truth of the tenth depends on the proportion it holds 
with the nine parts ; and therefore for the pariſhioner to ſet 
out a part for the tenth, which he only affirms to be juſt, 
is to give him merely power to tithe as he liſts ; and the 
preſcription were as reaſonable as to ſay plainly, that th 
might ſet out what tithe they pleaſed. And it is a — 
aniwer to ſay, that if it be not a juſt tenth, he may refuſe 
it, and ſue for his due. For he hath no means to be aſ- 
ſured whether it be true or not; ſo his ſuit may be cauſe- 
lefs : Sure he may be, it will be fruitleſs. But the law 
was provided, not to cauſe, but to prevent ſuits ; and 
therefore provides, that things be done by indifferent 
means and perſons, that there be no juſt ſuſpicion of in- 
dixect dealing. Hob. 107, 
3 
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So in the caſe of Chri/tian againſt J/ren and others, A. 


17323 ona bill by the vicar of Croſthwaite in the county 


Cumberland for tithes, the defendants inſiſted on a cuſto- 
manner of payment of tithe wool of the elder ſheep, 
by weighing the wool, and delivering the tenth part with- 
out fraud to the vicar, without his ſeeing or touching it: 
but this was over-ruled, on the authority of the aforeſaid 

caſe in Hobart, Bunb. 3o1. 

In the ſame caſe, the pariſhioners inſiſted, that they 
ought to pay no tithe of hog wool (that is, of the wool of 
ſheep of a year old) ; alledging that no tithe thereof had 
ever been paid; that the tenth lamb having been paid (or 
2 compoſition for the ſame), the other nine ſhould not 
pay tithe of their wool that ſame year; and inſiſting fur- 
ther, that a modus being paid for the tithe lambs, the 
ſaid modus included alſo the tithe of the hog wool. But 
the evidence not coming up to the proof of its being in- 
cluded within the modus, and the other allegations being 
plainly ſetting up a non decimando; it was decreed, 
that the tithes of the hog wool ſhould be paid as well as of 
all the other wool. (For it is clearly a new increaſe. ) 

By a conſtitution of archbiſhop Yinchelſea, it is ordained 


as follows : Of the young of animals, as of lambs, we do' 


ordain, that for ſix lambs and under, fix half pence be 
given for the tithe ; but if there be ſeven lambs in number, 
the ſeventh lamb ſhall be given to the rector for tithe; yet 
ſo, that the rector of the church who taketh the ſeventh 
lamb, ſhall pay to the pariſhioner of whom he taketh the 
tithe three half pence in recompence ; he that taketh the 
cighth lamb ſhall give a penny ; he that taketh the ninth 
ſhall give an halfpenny to the pariſhioner ; or the rector 
(if he pleaſeth) ſhall ſtay till the next year, until he may 
take a full tenth lamb; and he who ſo ſtayeth, ſhall take 


' alivays the ſecond beſt lamb, or the third at leaſt, of the 


lambs of the ſecond year; and this, for his ſtaying the 
firſt year. And ſo it is to be underſtood of the tithe of 
wool, Lind. 191. | 
And theſe ſums, according to the value of money at 
that time, were computed as a reaſonable equivalent. 
But where it is ſaid that the rector ſhall have his elec- 
tion to take his tithe in that manner, or to let them run 
on till a lamb or fleece be due in the enſuing year, that is 
not allowed by the common law; for tithes muſt be paid 
annually, Deg. p. 2. c. 6. 8 
Alſo (as was obſerved before) cuſtom, which is a part 
of the common law, ſecmeth to have eſtablithed in moſt 
places, 
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places, that the parſon ſhall have half the value of a lamb at 
five, and a lamb intire at fix, and ſhall receive or pay out 
proportionably for the numbers under five and above ſix. 

If the cuſtom be to pay the tithe of wool by the pound, 
and there be under ten pounds of wool ; in ſuch caſe a rea- 
ſonable conſideration ſhall be paid ; becauſe being due de 
jure, a modus in non decimando cannot be allowed in any 
caſe. 1 RolPs Abr. 648. 


4. By a conſtitution of archbiſhop J/inchelſea ; lambs, How to be pre- 


and other tithable young, ſhall be tithed proportionably, — * 


having regard to the different places, where they are be- 
gotten, brought forth, and nouriſhed, and to the times 
which they have continued therein. Lind. 197. 

And by another conſtitution of the ſame archbiſhop; if 
the ſheep be kept in one pariſh in winter, and in another 
pariſh in the ſummer, the tithe ſhall be divided proporti- 
onably, according to the time that they ſhall continue in 
each pariſh, Lind. 194. | 

But no ſpace leſs than that of thirty days, ſhall be reck- 
oned in the computation ; that is to ſay, of thirty days 
5 and not by intermiſſion. Lind. 198. | 

hereupon Dr. Wood obſerveth, that if lambs are 
yeaned in another pariſh, and do not tarry there thirty 
days or more; no tithe is due for them to the parſon of 
that place. Mood b. 2. c. 2. | 

And Dr Godolphin ſays, if ſheep ſtray out of one pa- 
riſh into another, and there yean, no tithe is payable for 
this to the parſon of that place; but if they go there for 
thirty days or more, for this a rate tithe is payable to that 
place; for, for ſheep removed from one pariſh to another, 
cach parſon muſt have tithe pro rata : but under thirty 
days no rate tithe is to be paid, God. 4.38. 

Again, by one of the aforeſaid conſtitutions, If ſheep 
do couch in one pariſh, and feed in another, the tithe 
ſhall be divided between the two churches : Vet (faith 
Lindwood) not equally, but proportionably ; for the far 
greater part ought to be aſſigned to that church, within 
the pariſh whereof they fed for the time, than to that 
where they only couched. Lind. 198. | 

And further; by the ſaid conſtitution it is ordained, 


that if foreign ſheep ſhall be ſhorn in any pariſh, the tithe. 


ſhall be there delivered to the rector of the church, unleſs 
he can be ſufficiently informed, that ſatisfaction hath been 
made for the tithe elſewhere, fo as lawfully to hinder 
the payment thereof in ſuch pariſh where they are ſhorn. 
Lind. 197. Gad. 438. 
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In like manner, If a perſon ſhall b 
and it is certam from what pariſh the 
tithe thereof ſhall be proportionably divided between the 
two pariſhes: but if it be uncertain ; that church ſhall 
have the whole tithe, within the limits whereof they are 
found at the time of ſhearing. Lind. 194. 

But Mr Bunbury feemeth to be of opinion, that the 
tithe of lambs muſt be paid where they fall, and is not a 
diviſible thing, as wool is. 

And it is now clearly held, that the tithe both 
and lamb ſhall be paid where the ſheep lamb or are ſhorn. 

Indeed, if the ſheep be carried away unneceſſarily, and 
but a little before ſhearing or lambing time ; this is frau- 
dulent: and the tithes ſhall be paid, in ſuch caſe, in that 
pariſh from whence they were fraudulently removed. 

But if they ſhall be removed without fraud; it is held 
in equity, that no part of the tithe of wool or lamb will 
be payable in that pariſh from whence they were removed, 
but an agiſtment tithe muſt be paid for them, as for cattle 
yielding no prokt to the incumbent there ; and that theſe 
tithes are in no caſe to be divided, but the whole to be 
lamb or are ſhorn, and an agiſtment tithe 
for them as unprofitable cattle in every other pariſh where 
they have been depaſt 

And no regard is had to the diſtinction, whether 
they have continued for leſs than a month; for there is 
the fame equity, that tithes fhall be paid for one day as 


5. 20. caſe of Boys and Ellis, M. 1723; in a bill 
for tithes, a queſtion aroſe, whether there was fraud in 
tithing lambs, on this caſe: The ewes were kept by the 
pariſh of Driffield in the county of York 

{where the demand lay), all the year until Chriſtmaſs, 
vrhen they were ready to drop their lambs, and then were 

removed into the parifh of Skern (where there was a ſmall 

modus only for lambs), and there kept till lady day, for 

convenience of forage (as inſiſted upon by the defendant) ; 
day were brought back to Driffield: Note, the 
kern was the defendant's own land. By the 
court; Here is not a ſufficient proof of fraud : and the 
plaintiffs bill was diſmiſſed. But Page and Gilbert ba- 
rons thought, at firſt, it might be proper to ſend it to an 
iſſue, to try whether fraud or not fraud, and whether this 
had been the uſual method of the defendant's courſe of 
huſbandry ;. but afterwards they concurred with baron 
Price, Bunb. 139. 
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6. There is no doubt, but that wee! is tithable de jure; Sheep dying or 
and therefore it hath been adjudged, that however for the killed. 


pelts or fells of ſheep killed and ſpent in the houſe, no 
tithe ſhall be paid, yet the wool ſhall pay tithe : and for 
theſe, as well as for ſheep which die, a conſultation is 
provided in the regiſter. 1 R Abr. 646, Gad. 429, 
463- Deg. p. 2. c. 6. Gb). 686. 

But others have holden, that if ſheep be ſhorn, and die 
of the rot or other diſeaſe before the next ſhearing time, 
the wool is not tithable, unleſs the parſon can preſcribe 
to have it. J/atf. c. 49. 

In the caſe of Brinilow and Edmonds, M. 1731; an 
halfpeny paygkls, on the ſhearing day, for the wool of 
each ſheep dying between Candlemaſs and ſhearing day, 
was admitted and eſtabliſhed as a good modus. Bund, 


307. 


7. If a man pay tithe lamb at Mark's tide, and after- Lamb's woe), 


wards at Midſummer he ſheareth the reſidue of the lambs, 
to wit, the nine parts ; he ought to pay tithe of the wool 
thereof, altho* there are only two months between the 
time of payment of the tithe of the lambs unſhorn, and of 
the ſhearing of the reſidue, for this is a new increaſe, 
1RolPs Abr. 642. 

So in the caſe of Baker and Sweet, M. 1721, it ſeemed 
to be admitted, that the wool of lambs ſhall pay tithes, 
altho* the lambs had paid tithes two months before, 
Bunb. 90. 

And in the caſe of Carthew and Edwards, T. 1749. 
The plaintiff brought his bill, amongſt other things, for 
the tithe of the wool of lambs. The defendant anſwered, 
that he apprehended no tithe of lambs wool to be due, 
the plaintiff having received the full tithe of the lambs in 
their wool. But by the court it was declared, that the 
tithe of the wool of lambs was due to the plaintiff, and de- 
creed accordingly. 

So where a modus is paid for a tithe lamb, and the 
other nine lambs are ſhorn ; tithes ſhall be paid of the 
wool thereof: for wool and lamb are different ſpecies of 
tithes, and therefore a modus for lambs is no ſatisfaction 
for the tithe of wool. 


8. By a conſtitution of archbiſhop Winchelſea ; tithes Sheep agiſted, 


of wool ſhall be paid to the incumbent, in whoſe pariſh 


the ſheep have remained conſtantly from the time of ſhear- 
ing till Martinmaſs, tho' they be afterwards removed; 
and if they be removed within the ſaid time from pariſh 
to pariſh, each incumbent in whofe pariſh they ſhall re- 

main 
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main at leaſt thirty days ſhall have his proportion of the 


wool ; but if they be removed from pariſh to pariſh 
after the ſaid time (that is, from Martinmaſs to the 
time of ſhearing), a reaſonable agiſtment ſhall be paid by 

the owners for the time they ſtay. Lind. 197. 

But this ſeemeth not to be law at this day: but the 
tithe in kind of wool ſhall be paid only in the pariſh 
where the ſheep are ſhorn ; and an + 009 tithe in the 
other pariſhes where they have been depaſtured. Other- 
wiſe it might be very inconvenient to proportion and di- 
vide the wool ; eſpecially where the pariſhes ſhall be (as 
it may happen) at a very great diſtance. 

And in a caſe where the owner of the ſheep had de- 
paſtured them in the pariſh, from Michaelmaſs to lady 
day, and then fold them; upon ſuit in the ſpiritual court 
for a tenth of the bargain, the owner to obtain a prohi- 
bition furmiſed that he could pay a tenth of the wool, ac- 
cording the cuſtom of the variſh : But a prohibition was 
denied, becauſe the parſon was defrauded of all, if he had 
not the tenth of the bargain ; inaſmuch as the ſheep were 
gone out of the pariſh, and he could not have any wool, 
becauſe it was not the time of ſhearing. Poph. 197. 


[Upon the whole, it is obſervable, that the meaſure 
of right in the eccleſiaſtical courts by the canons, and in 
the courts of equity by the rules of * (without much 
regard to the canons), is very different; which may 
cauſe confuſion in theſe reſpects. In the former caſe, the 
laſt reſort is to the delegates ; in the latter, to the houſe 
of lords.] | IF PR 

9. No tithe ſhall be paid of locks of wool, if it appear 
that they were caſually loſt ; but otherwiſe, if by con- 
trivance and fraud. 2 1. 652. Ged. 462. 

Where the cuſtom is, to ſhear the necks of ſheep about 


- Michaelmaſs, to prevent the tearing off of the ſame by 


Several flocks 
depaſtured to- 
ze ther. 


thorns and briars in the winter; if this be done without 
fraud, and not to deceive the parſon, then no tithe ſhall 
be paid for the ſame. 1 Rolls Abr. 645. 

So if a pariſhioner cut off the dirty locks of his ſheep 
for their better preſervation from yermin, before the time 


of ſhearing, and this without fraud ; no tithes ſhall be 


paid thereof. 1 Rolls Abr. 646. 

10. If ſeveral mens ſheep depaſture together in one 
flock, or under one ſhepherd ; yet this ſhall not make 
them to be tithed together, but every owner ſhall pay his 
tithe of them by himſelf ; but if the head of a family hath 
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Deg. þ. 2. c. 6. 


able, and is in effect to give to the parſon no more than 
the pariſhioner pleaſed. 1 Rel!'s Abr. 648. 


is due: In which caſe, as in all other like caſes, the cuſ- 
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his flock mixed with his childrens ſheep which are under 
his tuition, and he takes the profit of them to his own uſe, 


in that caſe they ſhall be tithed together, Lind. 193. 


It. It hath been held, that if a man preſcribe to pay Rlodu. 
an halfpeny for every lamb that he ſhall ſell before the fi 
day of May, and (to deceive the parſon) ſhall ſell all his 
lambs the day before May day ; this is fraudulent, and the 
cuſtom ſhall be no diſcharge. 1 RolPs Abr. 652. 

It is nut a good modus, to pay every tenth pound of 
wool for the tithe of wool, if he doth not ſhew that he 
hath paid ſomething if his wool do not amount to ten 
pounds ; for otherwiſe this is in non decimando if it be 
under ten pounds; for the tenth part thereof is due. _x 
Ralls Abr. 648. 

If a preſcription be, that if the owner hath under the 
number of ten fleeces of wool, he ſhall pay one penny to 
the parſon for the tithe of each of them; and if he hath 
more, that then he ſhall deliver to the parſon the tenth 
part of his wool upon his conſcience without fraud or co- 
vin, without the parſon's ſeeing or touching the nine 
parts; this is not a good modus, for that it is unreaſon- 


A A cuſtom to pay tithes in kind for ſheep, if they con- 
tinue in the parith all the year, and if they be ſold before 
ſhearing time, but a halfpeny for every one ſo fold, hath 
been held an unreaſonable cuſtom. Bob. 94. 
A modus to pay the tenth part of the wool of all the 
ſheep which he had before lady day, in ſatisfaction of all 
the wool of ſuch ſheep as ſhould by him be brought into 
the pariſh after lady day, hath been allowed to be good. 
1 RolPs Abr. 649. WOE | 

Sq alſa a modus to be diſcharged of tithe of thoſe he 
ſhould, ſell, but two days before the ſhearing, in conſidera- 
tion that time out of mind he hath paid tithe wool of thoſe 
which, he bought but two days before the ſhearing, hath 
been allowed to be good. 1 Noll Abr. 649. 


XII. Milk and cheeſe. 

1. Milk is a mixt tithe. Gi. 71 3 .- Amkiaidda, 
2. Where tithe milk is paid in kind, no tithe cheeſe is Not milk and 
due; and where tithe cheeſe is paid in kind, no tithe milk cbeeſs both, 


tom 
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tom of the place is to be obſerved. Deg. p. 2. c. 6, retol 
God. 392. A | #4. 1 thou 
Payment thereof - 3 And by a conſtitution of archbiſhop Winchelſea; A 
by canon. The tithe of milk ſhall be paid, from the time of its fi i re- by t 
newing, as well in the month of Auguſt as in ether months, conti 
Lind. 1 99. Ma: 
Upon what pretence the people pleaded exemption from be H 
paying tithe of milk in Auguſt, Lindwood doth not in- rams 
form us: probably it was, becauſe this was the principal with 
harveſt month ; and they thought it too much to pay parij 
tithe of milk while they were paying tithe of corn, and the t 
fed their harveſt people with the milk. Jobnſ. Winch. that 
Lindwood explains the milk here ſpoken of, to ſignify after 
either that of cows, or ſheep, or goats, or other cattle wher 
which are milked. Lind. 200. Loa 
But the tithe of the milk of ewes ſeemeth only to be due the | 
by cuſtom : for a man may preſcribe that by the cuſtom of ſheep 
the country where he is ſued for tithes of the milk of ewes, tithe. 
no tithes of the milk of ewes have been paid for time Line 
whereof the memory of man is not to the contrary ; and A 
in ſuch caſe a prohibition will he granted. 1 Rolls Abr, ſhee} 
654. : 
Different pa- 2 By a conſtitution of archbiſhop Winchelſea : The 5 
, Tiſhes, tithe of the milk and cheeſe of cows and goats ſhall be paid where Oth 
they feed and conch. Otherwiſe, i they couch in one pariſh, time 
and feed in anotber, the tithe ſhall be divided between the rectors. then 
Lind. 199. they 
But it may be doubted perhaps, as the law ſeemeth 1. 
now to ſtand, whether they ſhall not pay tithe in kind tir 
only in the pariſh where they are milked, and an agiſt- teth 
ment tithe in the other pariſh. hind 
M. 8 V. Scoles and Lowther, Lowther was parſon 1 
of the pariſh of Swillington ; and Scoles lived in Kippax p alt 
the next adjoining pariſh, and occupied a large parcel of B 
arable land in Kippax, and had alſo forty acres of mea- Jer 
do and paſture in Swillington, and four acres of arable they 
land. Lowther. libelled in the ſpiritual court of York they 
againſt Scoles, for tithes of the cattle depaſtured in milk 
Swillington. Scoles, upon a ſuggeſtion that cattle kept plact 
for the'pail for the uſe of the houſe ought not by the law noty 
to pay tithes, and that this cattle for the tithes whereof LP 
Lowther row libels is ſuch, moved for a prohibition, tue. 
And it was granted to him, unleſs cauſe ſhewn. And tiths 
now, upon adavit that Scoles carried the milk of this and 
cattle to his houſe in Kippax, and uſed it there, it was X 
moved that the rule might be diſcharged, And it was v 


reſolved 


overruled by the cuſtom of the place ; for in many places 


Tithes. 46 5 
retolved by the whole court, that the defendant Lowther | 
ſhould have the tithes of this milk. L. Raym. 129. 
And as to the tithe of the milk of ſheep, it is ordained 
by the ſaid conſtitution, that in the pariſhes where the ſbe 
tontinually fred from the time of ſhearing to the feaſt of 95 
Martin in the winter, the tithe of their milk and cheeſe. ſhall 
be Jy paid to the churches there, altho they ſhall be afterwards 

ove 42 that pariſh and be Sporn elſewhere. And if 
within the aforeſaid time, they be removed to paſture in divers 
pariſhes ; every church, according to a proportionable part of 
the time ſhall receive the tithe thereof ; but no ſpace leſs than 
that of thirty days ſhall be reckoned in the computation. But i 
after the feaft of St Martin, they be carried to paſtures elſe- 
where, and be fed even until the time of ſhearing in ane or in 
divers pariſhes, in the paſtures of their owner or of any other ; 
the paſtures ſhall be valued having reſpect to the number e 
ſheep, and according to ſuch valuation of the paſtures t 
75 ſhall be demanded of the owners of ſuch paſtures. 

ind. 197. 

And oe reaſon is, becauſe after the feaſt of St Martin 
ſheep are riot uſually milked. And therefore this conſti- 
tution requireth, that the tithe be paid according to the 
value of the paſture for ſo many ſheep there depaſtured. 
Otherwiſe if they ſhould lie there, and in the mean 
time give milk, and cheeſe ſhould be made thereof, 
then the tithe of milk and of cheeſe ſhould be paid as 
they ſhould fall out. Lind. 198. 
| 85 By another conſtitution of the ſame archbiſhop, the pen milk guy 
tit 4 milk ſhall be paid in cheeſe, whil/t the pariſhioner ma- be paia, and 
keth cheeſe ; but in the autumn and winter it ſhall be paid in When cheeſe, 
tind ; unleſs the pariſhioners will for the ſame make a competent 
redemption, to the value of the tithe and the benefit of the 
church, Lind. 194. 

But the canon in this, as in other inſtances, is generally 


they pay the milk in kind all the year; in ſome places 
they pay only cheeſe ; and in ſome neither cheeſe nor 
milk, but ſome ſmall rate for it: and the cuſtom of the 
place in this, as in all other tithing, is to be obſerved, 
notwithſtanding the canon. Deg. p. 2. c. 6. 

6. When milch cows are become dry, and are depaſ- 


Agiftment of 


_ tured as dry cattle, tho' but for a month; an agiſtment ilk cm 16 


tithe ſhall be paid for them: and ſoit is, if they are fatted 1 
and fold. Boh. 96. | U 
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Manner of 
* 


Modus. 


decreed, 


cauſe he hath occaſion for his own pails. An 


Tithes. 

7. The tithe of milk is to be paid, not by the tenth 
part of every meal, but by every tenth meal intire. 
Bunb. 20. 1912 

In the aforeſaid caſe of Scoles and Lowther, it was ſaid by 
the court, that of common right tithe milk is payable 


at the parſonage or vicarage houſe; in which particular 
this tithe differs from all others, which muſt be fetched by 


the receiver : but by cuſtom the payment may be made in 


the church porch, whither it ſhall be brought by the pa- 
riſhioners. L. Raym. 129. Mod b. 2. c. 2. 

But in the caſe of Dodſon and Oliver, E. 1721 ; it was 
t if there be any cuſtom in a pariſh for. the 
manner of tithing milk, as to carry it to the church porch, 
or parſonage houſe, that muſt be obſerved by the pariſhi- 
oner ; but if there be no particular cuſtom or uſage, the 


pariſhioner is obliged de jure to pay every tenth meal, to 


milk the cows at the uſual place of milking into his own 
pails, and the parſon is obliged to fetch it away from the 
milking place in his own pails in a reaſonable time; and if 
he doth not fetch it before the next milking time, the pari- 
ſhioner may juſtify pouring the milk upon the ground, be- 

| it was de- 
termined by the whole court of exchequer in this caſe, that 
the milk ought not to be carried either to the church 
porch, or to the parſon's houſe, and that it ought to be 


fetched by the parſon. Bunb. 


So in the caſe of Carthew — Edwards, T. 1749. Ed- 
ward Carthew, clerk, rector of St Mewan in Cornwall, 
brought his bill in the exchequer (amongſt other particu- 
lars) for the tithe of milk, The defendant Edwards in 
his anſwer ſet forth, that the plaintiff having declared he 
would not ſend for or fetch the tithe milk, he did order 
every tenth meal of his cows to be turned upon the 
ground ; it not being uſual or cuſtomary for the pariſhi- 
oners of the ſaid pariſh, to carry their tithe milk home to 


the rector. The court, upon hearing the cauſe, and or- 


dering two decrees in the ſaid court to be read, wherein 
Dodſon was plaintiff and Oliver defendant, did declare, 
that the defendant ought to have milked the tenth meal 
of his cows, in veſlels of his own, at the place and in the 
manner he milked the other nine meals, and that the 
3 -ought to have fetched it away in his own veſ- 
els. 

8. It hath been adjudged a good modus, in conſidera- 
tion of the payment of the tenth cheeſe made from the firſt 
of May until the laſt of Auguſt, to be difcharged mw 

| TM * 


Tithes. 


the tithes of milk ; for this is not tithe in kind of part in 
diſcharge of the whole, for no tithe in kind is due of 
cheeſe, but only of milk, and fo this is a good conſidera- 
tion. 1 RolPs Abr. 651. 10 

A cuſtom. that every inhabitant in the pariſh, who kept 
cows there, had uſed time out of mind to ſet out the whole 
meal of milk upon the ninth day of May at night, and up- 
on the tenth day of May in the morning, and ſo upon 
every ninth day then next following, until one lamb (to be 

ed inthe year following) ſhould be heard to bleat there, 

hath been adjudged an unreaſonable cuſtom ; becauſe in 
ſuch caſe it might be contrived that lambs ſhall come ſo 
ſoon, as to deprive the parſon of the tithe milk for a great 
part of the year. L. Raym. 358. 8 

M. 1731. Brinklow, and Edmonds. A bill was exhi- 
bited to eſtabliſh ſeveral modus's in the pariſh of Newton 
Longyville in the county of Buckingham: One of which 
was, that tithe milk ought to be paid by eyery tenth even- 
ing and morning's meal in kind, from Hoe monday to 
the ſecond day of November, to commence upon the even- 
ing of Hoe monday (that is, the monday. fortnight after 
eaſter day), and the morning following, to be taken by 
the rector at the place of milking, and no tithe milk to 
be paid for the reſidue of the year. But by the court, 
this is void upon the face of it, being only a payment of 
part for the whole. Bunb. 307. | 


XIII. Deer and conies. 


1. Deer, being feræ naturæ, are not tithable without Deer, 


ſpecial cuſtom, 
But if tithe thereof be due by cuſtom, it muſt be 


paid, | 
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2. Conies alſo, being feræ naturz, are not tithable Contes, 


of common right. 1 Rzl{'s Abr. 635. 

But tithes in kind, or a modus for them, may be by 
cuſtom. ; 

In the caſe of Walton and Tryon, M. 1751. A bill 
was brought by the plaintiff (amongſt other things) for the 
tithe of rabbits, in a warren called Aſhurſt's warren. And 
he proved by the former incumbent's book, that the ſame 


: had been compounded for, by payment of 20 ſh in money 


and four couple of rabbits. For the plaintiff it was ar- 
gued, that it is a great queſtion, whether this be a prædial, 
mixt, or perſonal tithe, Cuſtomary tithes are generally 


deemed perſonal tithes ; and if ſo, then a payment in lieu 
of tithes will be good. Rabbits are of that nature, — 


H h 2 
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they are difficult for the parſon to get them, the times of 
taking them uncertain, and therefore a ſmall compoſition 5 
probably was taken for them. Suppoſe a compoſition was pay 
made for hay, originally at 51; and afterwards a new 
agreement was made for 41 and one load of hay: this 
would be good, and an aſſumpſit would lie. The parſon's nat: 


book proves; that ſeveral couples were paid, and money » 

alſo ; and that book is always held to be good evidence. wy: 

For the defendant, it was anſwered, that this tithe can ed t 

only depend on a cuſtomary immemorial right; and ſo * 

ought to be laid in the bill. Here it is laid, to the tenth . 

of the rabbits in kind ; and the plaintiff demands it as Eli: 

ſuch. But this evidence is directly contrary. For by that 2 

| he proves a compoſition in lieu of tithes for them. There- 4a 

, fore, as his evidence contradicts his manner of laying his . $9 

preſcription, he muſt fail in his ſuit. As to the rector's 4 

© book in this caſe, it is very modern; for it goes no further E 

back than the year 1428. This indeed may be evidence 635 

of payment ; but it can never be admitted as an evidence G 

to ſupport the right, ——By the lord chancellor Hard- ble 

wicke : The plaintiff by his bill demands tithes in kind. 5 

But there is no evidence of that. The evidence offered is, the; 

that four couple of rabbits have always been ſent and de- the! 

livered at the parſon's houſe by the warrener, and 20 fh | Bia 

a year paid; and fo proved by the former incumbent's bec 

book. And the argument by the plaintiff from this evi- and 

dence is, that this is a compoſition for tithes in kind ; and clip 

rightly argued, for the modus would be too rank. But = 

the great thing with me is, this 20th a year. For the in! 

four couple of rabbits can neither be modus nor compoſi- ſeer 

tion. Indeed payment of part of a thing in money, and dug 

part in kind, has been held to be good. But I can deter- thin 

mine nothing on this queſtion: but it muſt go to be tried 1 

as to the cuſtom, the 

, ; he | 

e 

XIV. Foul. = 

"or = 

Hens, ducks, 1. Of fowls which are domeſtick, and not feræ nature, | 
geele, tithes are to be paid; as geeſe, hens, ducks: and the 
manner of tithing them is, either by paying the tenth egg, 
or the tenth of their young, according to the cuſtom of 
the place, but not both ; for where tithe of eggs is paid, 

there is no tithe of the young ; and where the tithe of ] 

young is paid, there ſhall be no tithe of eggs. God. 405. cur 

Deg. p. 2. c. II. | , adj 


1 2. It {wz 
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2. It is ſaid that ſwans alſo, as being tame fowl, ſhall 8s. 
pay tithe, Deg. p. 2. c. 11. | | 
3. In the caſe of Haughton and Prince, it was affirmed, Tuikies. 
that turkies are to be ranked amongſt things that are feræ 
naturz ; and conſequently not tithable. Me. 599. 
But in the caſe of Carleton and Brightwsll, 7 1728; 
where tithes were demanded of turkies, and it was object- 
ed that turkies were things feræ naturæ, and not tithable 
any , more than partridges, and that turkies were not 
brought hither from beyond ſea before the time of queen 
Elizabeth; it was declared by the court, that it doth not 
appear but that turkies are birds as tame as hens, or other 
poultry, and therefore muſt pay tithes. 2 P. V. 462, 
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- It is ſaid, that of pigeons ſold tithes ought to be Pigeens, 
paid; but not if they be ſpent in the houſe. 1 RolPs Ar. 
635. 

But by cuſtom pigeons ſpent in the houſe may be titha- 
ble; tho' not of common right. 1 Rol7's Abr. 642. 

5. If a man hath pheaſants or partridges, and keepeth Partridges and 
them in a place incloſed, and clips their wings, and from Pheaſants. 
their eggs hatcheth and bringeth up young pheaſants or | 
partridges ; no tithes ſhall be paid of theſe eggs or young, 
becauſe they are not reclaimed, but continue ferz naturz, 
and would fly out of the incloſure, if their wings were not 
clipped. 1 RolPs Abr. 636. 

6. It hath been adjudged, that the paying of thirty eggs Modus. 
in lent, is a good modus for all tithes of eggs : which 
ſeemeth to croſs the rule of the law, that every modus 
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ſi- 
* ought to be ſomewhat, as to kind, different from the | 
ter. thing that is due. Gib/. 679. 11 
Tried But it is to be conſidered, that this cuſtom doth bind | 
the pariſhioner to the payment of ſo many eggs, whether | 0 
he hath hens or not; ſo that he may be obliged to buy | 
eggs, to pay the preſcription ; and this is what makes it a 4 
good cuſtom : but if the cuſtom had been, that he ſhould 
pay thirty eggs of his own hens ; the cuſtom would have 
IX, been ill. L. Raym. 358. 
the 
_ XV. Bees. 
aid, | | | 
e of Bees are reckoned amongſt the things that are ferz na- 
05. turz, and by conſequence tithe free; and it hath been 
adjudged, that they ſhall not be paid in kind by the tenth 
It ſwarm, Gibſ. 677. 
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Tithe 


N 


But of the wax and honey of bees tithes ſhall be paid in 


kind de jure. I Roll: Abr. 635. dingy nog ly | 
And that is, by the tenth meaſure of honey, and the 
tenth weight of wax. God, 389, Deg, p. 2. c. 2. 
And there is a conſultation provided in the regiſter, for 
the tithe of honey and of the wax of bees, | 


XVI Mills, fhings, and other perſonal tithes. ' 


I. By the books of common law it appeareth, that ſome 
tithe or other is due for a mill. 2 If. 621. 

The canoniſts hold, that this is a prædial tithe, and 
that the tenth toll diſh ought to be paid for the ſame, 
without deduction of expences : but this doth not agree 
with the common law, and therefore is not binding. Deg. 

8. . 9. 

In the caſe of Dodſon and Oliver, E. 1721, in the ex- 
chequer; Price and Mountague barons were of opinion, 
that an ancient corn mill ought to pay the tenth toll diſh, 
which being a tenth part of the thing itſelf, was a præ- 
dial tithe, and due cf common right : But the chief ba- 
ron Bury and baron Page, that it is a perſonal tithe, and 
not due of common right; and the mill not having paid, 
is now exempt by the ſtatute of the 2 Ed. 6. So the 
court being divided, the plaintiff had no decree, Banb. 


But before this, in the caſe of Newte and Chamberlain, 
in the year 1706, it was decreed in the houſe of lords, on 
an appeal from the court of exchequer, that the tithes of 
a mill are perſonal tithes, contrary to ſeveral ſeeming 


authorities; and that in conſequence of their being per- 


ſonal tithes, not the tenth of the toll, or the tenth diſh of 
the corn ground belongs to the parſon, but the tenth part 
of the clear profits, after the charges of ereCting the mill, 
and the other charges of ſervants, horſes, and other ex- 
pences are deducted, Vin. Diſmes. M. a. 

And in the caſe of Carleton and Brightwell, T. 1728; a 
demand being made by the bill of the tithe of a corn mill, 
it was inſiſted, that every tenth toll diſh was due. But it 
was replied, that this matter was determined in the afore- 


| ſaid caſe of Newte and Chamberlain, in the houſe of lords, 


where à bill was brought for the tithes of a malt mill in 
Tiverton in Deyonſhire, and where the lords determined 
with the aſſiſtance of eight judges (whereof Holt chief juſ- 
tice was one) that mills were tithable, but that the ſame 

Was 


8. 


was a perſonal tithe, and ſo ought to be paid out of the 


clear gain after all manner of charges and expences de- 


ducted :. Upon which authority, the maſter of the rolls 
decree& the mill in queſtion to pay tithes, but that they 
ſhould be paid only as a perſonal tithe, 2 P. Mill. 463. 
Vin. Diſmes. M. a. 1 


By the ſtatute of the 9 Ed. 2. fl. 1. c. 5. If any ds erect 
in his 1 a mill of new, and afterwards the parſon of the 
ſame place demandeth tithe for the ſame, the king's prohibition 
Hall not lie. 


A mill] This is only meant of a corn mill: for it hath 
been reſolved, that falling mills, tin mills, lead mills, 
plate mills, and the like, are not within this ſtatute, nor 
is tithe due of ſuch otherwiſe than by cuſtom. Gb. 
666. | 


Of new] Therefore all corn mills, not erected before 
this ſtatute are tithable. But becauſe many mills ſince 
erected may be to us ancient, and their erection not 
known, the rule of their diſcharge ſeemeth to be, that all 
ſuch mills whoſe firſt erection was before time of memory 


and is not otherwiſe known by matter of record, and have 


not been ſubject to the payment of tithes, ſhall be intend- 
ed to be ere before the ſtatute, and ſo to be tithe free. 


But as to mills for which tithes have been paid, and new 


mills ; tithes muſt be paid for them. Bob. 127. 

Therefore when prohibitions are moved for to ſtay ſuits 
for tithes in the eccleſiaſtical courts for ancient mills, it 
muſt not only be ſuggeſted that the mill is an ancient mill, 
but alſo that it hath never paid tithes ; and the courts of 
common law do generally require an affidavit to be made 
of the truth of ſuch ſuggeſtion, to wit, that the mill is 
ancient, and hath not within memory paid any tithes. 
Bob. 127. 


The king's prohibition ſhall not lie] T. 15 Ja. A prohibi- 
tion was prayed to the ſpiritual court, upon a ſuggeſtion, 
that the parſon libelled for tithes of a mill which was 
erected upon land diſcharged of tithes by the ſtatute of mo- 
naſteries 3x H. 8. c. 13. And denied by the whole court: 
for of a mill erected of new, a prohibition lieth not. 
Cro. Ja. 429. 

If there is a modus in lieu of all tithes iſſuing out of a 
meſſuage and an ancient water mill for corn, and a new 
water mill for corn is erected within the ſaid meſſuage; 
or if the ſtream on which an ancient mill ſtood is diverted 

H h 4 by 
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Fiſkinge. 


by the owner (and not by the act of god), and a new mill 
erected, upon the new ſtream ; they ſhall not be diſcharged 
by virtue of any former modus. I Res Abr. 641. 

But if there hath been an ancient corn mill for which a 
modus hath been paid for time immemorial, and after- 
wards by continuance of time the mill ſtream changeth its 
courſe, and goeth in a place a little diſtant from the anci- 
ent ſtream, and thereupon the owner of the mill. pulleth it 
down, and rebuildeth it in the new place where the ſtream 
now runneth ; this ſhall be diſcharged of tithes by force 
of the ancient modus, for this cometh by the act of god, 
and not by the act of the party. 1 Nals Abr. 641. 

It is ſaid in Carth. 215, that adding new ſtones to an- 
cient mills will not alter the modus, nor deſtroy it, where 
the ſtones are under the ſame roof. But by lord Hard- 
wicke, in the caſe of Talbot and May, Dec. 17, 1743; 
this to all intents and purpoſes is two mills, and the latter 
cannot be covered under the modus : you might as well 
fay he might erect another mill upon the ſame ſtream, and 
call it one mill, 3 Att. 17. 

But if the ſurmiſe be of a certain rate or modus for all 
mills erected and to be erected, and a mill there appears 
to be new; the modus cannot extend to it, by reaſon of 
the ſtatute aforeſaid. 3 Bu. 212. 8 

2. It doth not ſeem to be agreed, whether or how far 
fiſh in ponds or private fiſheries are liable to pay tithes; and 
therefore the ſame muſt be referred to the 1 of par- 
ticular places. | 

But it feems that of theſe no tithe can be due, where 
no profit is made thereof, and where they are kept on! 
for pleaſure, or to be ſpent in the houſe or family; as fi 
kept in a pond generally are. Boh. 135. 
| Alſo 74 2 4 — 
cuſtom. God. 406. Wood b. 2. c. 2. | 

And in this caſe Lindwood ſays it is only a perſonal 
tithe, and ſhall be paid to that church where he who 
taketh them heareth divine ſervice and receiveth the ſacra- 
ments, Lindw. 195. | | 

Where fiſh are taken in the ſea, tho” they are feræ na- 
turæ, and conſequently not tithable of common right, 
yet by the cuſtom of the realm they are tithable as a per- 
ſonal tithe, that is, not by the tenth fiſh, or in kind, but 
by ſome ſmall ſum of money in conſideration of the pro- 
> made thereby after colts deducted, 1 Rolls Abr. 

36, 1 
Upon 


taken in common rjvers are tithable only by 


unleſs ſuch hirelings ſhall give 
far the lights of the church, if the rector ſhall ſo think proper: 


| ſuch pariſhes ſhall pay their tithes according to the laudable cuſ- 


Tithes. 
Upon which foundation, it is ſaid, that if the owners 
of a ſhip do lend it to mariners to go to an iſland for 
fiſh, and are in conſideration of ſuch loan to have a cer- 
tain quantity of fiſh.when they come back; no tithe ſhall 
be.paid. by the mariners for what is given to the owners, 
becauſe, they are only to pay for the clear gain. Gibſ. 


679. 

3. By a conſtitution of archbiſhop Winchelſea, it is Other perſonal 
ordained, that perſonal tithes Hall be paid of artificers and tithes, 
merchandizers, that is, of the gain of their commerce; as alſa of 
carpenters, ſmiths, maſons, weavers, tun-keepers, and all other 
workmen and hirelings, that they pay titbes of their wages ; 
ng in certain to the uſe or 


473 


That is to ſay, they mall pay the tenth part of the profit, 
deducting firſt all neceſſary and reaſonable ee. 
Lind. 195. . 

And by the ſtatute of the 2 & 3 Ed. 6. c. 13. — 
perſon exerciſing merchandizes, bargaming and ſelling, —_ 
handicraft, or other art or faculty by ſuch kind of perſons, and 
in ſuch places as heretofore within theſe forty years have accuſ- 
tomably uſed to pay ſuch perſonal tithes, or of right ought to pay 

(other than fl $4 be common day labourers), ſhall yearly at or 
—— the fe 7 of Haſter, pay for his perſonal tithes the tenth 
* of his clear gains; his charges and expences, according to 

his eflate condition or degree, to be therein abated allowed and 
dedufted. ſ. 7. 

Providad, that in all ſuch Mace where handicrafiſmen have 

uſed to pay their tithes e theſe forty years, 77 " wa cuſtom 
of payment of tithes to be obſe and continue. 1. 
And if any perſon refu . to pay his perſonal e in form 
aforeſaid, it ſhall be lawful to the ordinary of the dioceſe where 
the party is dwelling, to call the ſame party before him, and by 
his diſcretion to examine him by all lawful and reaſonable means, 
other than by the party's own + or 1 concerning the true 
payment of the ſaid perſonal tithes. 

Provided, that nothing in this act 25 extend ts any pariſh 
which fands upon and towards the ſea coaſts, the commodities 
and occupying whereof conſiſtetb chiefly in fiſhing, and have by 
reaſon thereof uſed to {ay their tithes by fiſh; but that all 


toms, as they have heretofore of ancient time within theſe forty 
years uſed and accuſtomed, and ſhall pay their offerings as ts 
aforeſaid. ſ. 11. 

Provided s. that nothing in this act ſhall extend in any 


wiſe to 22 i abitants of the cities of London and 2 
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and the ſuburbs of the ſame, nor to any other town or place thas 
hath uſed to pay. their tithes by their houſes, otherwiſe than 
they ought or ſhould have done before the making of this af. 
1. 12. 2 h | 

This act reſtrains the canon law in three —_ : Firſt, 
where the canon law was” general, that all perſons in all 
places ſhould pay their berfonal tithes, the act reſtraineth 
it to ſuch kind of perſons only, as have accuſtomably uſed 
to pay the ſame within forty years before the making of 
the act. Secondly, whereas by the ecclefiaſtical laws 
they might before this act have examined the party upon 
his oath concerning his gain ; this act reſtrains that courſe, 
ſo that the party cannot be examined upon oath. Thirdly, 
by this act the day labourer is freed from the payment of 
his perſonal tithes. Deg. p. 2. c. 22. 

It cannot be intended upon this act, that if ſuch tithes 


have been ſometimes paid within forty years, they are 


therefore due; but they muſt have been accu/temably, that 
is, conſtantly paid for forty years next before the act. 
Deg. þ. 2. c. 22. 

If it be demanded how ſuch payment muſt now be 
proved forty years before the making of the act; the an- 


ſwer is, as in other like caſes, a poſteriori; by what has 


been done all the time of memory ſince tfe act. Deg. 
P. 2. c. 22. 
Sir Simon ſays, the only caſe that he could find 


for above a hundred years before his time, where the tithes 
of the profits of ſuch trades were ſued for by any clergy- 
man, was that of Dolley and Davis, M. 11 Ja. which 
was thus: The parſon of a pariſh in Briſtol libelled in 
the ſpiritual court againſt an innkeeper, to have tithes of 
the profits of his kitchen, ſtable, and wine cellar, and 
did ſet forth in his libel, that he made great gain in ſelling 
of his beer, having bought it for 500l, and ſold it for 
roool, of which gain he ought to have tithe by the com- 
mon law of the realm. Upon which occaſion, the clerk 
of the papers informed the court, that when one had li- 
belled for tithes of the gain of 101 for 1col put out, a 
prohibition was granted: and the ſame was alſo granted 
in this caſe, 2 Bulft. 141. 

And perſonal tithes are now ſcarce any where paid in 
England, unleſs for wills, or fiſh caught at ſea; and then 
payable where the party hears divine ſcrvice, and receives 
the ſacraments. Hood b. 2. c. 72. 


VI. Of 


Dithes. 

"x = 

+ — — 
” * 
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N. td t Nane 


VI. Of the ſetting, out, and the manner of taking 
and carrying away of tithes. $7 


12 5 2 conſtitution of archbiſhop Winchelſea, it is General manner 
urdained as follows: Becauſe by reaſon of divers cuſtoms in ol exing outs 
4, quarr. es conten- 


the taking. of tithes throughout divers churc 
tions . very great hatreds between the reftors of the 
0 [5 
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en N do oftentimes ariſe ; we will and 


org .- at. in all the churches e/tableſhed throughout the pro- 


irſe ' Vince of Naeh there be one uniform taking of tithes and 
dly, profits, af. the churcl be Lind. 192+ ! 
- Between the reftors of churches] Which is to be under- 
theo ſtood alſo of vicars, where. the tithes belong to their 
* portion. Lind. 192. W : 3 
that Throughout the province] Per provinciam : Lindwood iſt 
act. ſays, in ſome copies it r (as alſo it was 1 
in archbiſhop Grey's conſtitutions, from whence this was in 
be taken); hut in a provincial council held at London un- 1 I 
an- der archbiſhop Chicheley the word archiep;ſcopatum by K 1 
has conſent of the prelates and the whole clergy was taken 128 
eg. away, and provinciam inſerted in its place; Lindwood | l 
: himſelf being then prolocutor. Lind. 192. bl | 
— Aud profits of the churches] That is, which do not con- 1 
gy- ſiſt in tithes; as, oblations, mortuaries, and ſuch like. '18 
nch Lind. 192. . 
N * But notwithſtanding the canon, the manner or form k 
Fug” of ſetting out or payment of tithes, is for the moſt part 1 
ing governed by the cuſtom of the place. N 
* 2. If the owner will not cut his crop before it be Not before the (| f 
"ON ſpoiled, the parſon is without remedy, God. 394. 1 
erk 3. The parſon, vicar, impropriator, or farmer, can- Parſon may net 1 i 
*. not come himſelf and ſet forth his tithes, without the {tit out. 118 
2% licence and conſent of the owner; for if he ſhall of his 1.18 
* own head tithe the corn or hay of any landholder within ut 
his pariſh, and carry it away, he is a treſpaſſer, and an | 
Lin action will lie againſt him for it, Deg. p. 2. c. 14. 
how 4. But every perſon is bound of common right, to cut Vet he may ſe 
_ down, and ſet out the tithes of his own lands. And that it ſet out. 
it may be done faithfully and without fraud, the laws of 
the” church intitle the parſon to have notice given him ; 
but by the declaration of the common law, ſuch notice is 
Of not neceſſary. Yet nevertheleſs, the common law de- 


clareth 
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Tithes. 


clareth a cuſtom of tithing without view to be an abſurd 


cuſtom : And by the ſtatute. of the 2 F 3 Ed. 6. c. 13. 


it is enacted, that at all times whenſoever, and as often 
as any prædial tithes ſhall be due at the tithing of the 
ſame, it ſhall be lawfu] to every party to whom any of 
the ſaid tithes ought to be paid, or his deputy or ſervant, 
to view and fee their faid tithes to be juſtly and truly ſet 
forth and ſevered from the nine parts. Wh 

E. 6 G. 3. Butter and Heathby. An action upon the 
caſe was brought againſt the defendant, for not fetching 
away his tithes in a reaſonable time. The declaration 
ſtates, that the plaintiff ſet out the tithes, and the defen- 
dant refuſed to fetch them away. At the trial the defen- 
dant's counſel inſiſted on a cuſtom in the pariſh, that notice 
ſhould be given to the owner of the tithes, of the ſetting 
them out. The judge who tried the cauſe held the cuſtom 
not to be a good one; and a verdict was found for the 
plaintiff, ſubject to the opinion of the court of king's 
beach, upon the following queſtion, viz. Whether the 
cuſtom be good in law or not? A motion had been made 
for a new trial, and a rule to ſhew cauſe. The counſel for 
the plaintiff denied this to be a good cuſtom ; becauſe it 
was only ſetting up the eccleſiaſtical law againſt the com- 
mon law of the kingdom, which cannot be done by cuſtom 
in any particular diſtrict, By Mr Juſtice Wilmot; By 
the common law no notice is neceſſary. By the ccclefiaſti- 
cal law it is neceſſary. The queſtion therefore is, Whe- 
ther the ccclcfiaftical law can be introduced under the no- 
tion of ſuch a cuſtom. — This was agreed to be the queſ- 
tion, — The plaintiff's counſel objected, that this cuſtom 
is not a reaſonable or good one; becauſe it is not founded 
upon any conſideration, 'The farmer can receive no be- 
nefit by giving ſuch notice : on the contrary, he may be 
much incommoded by being bound down to fet them out 
at the particular time notified, Indeed, notice to the 


- owner of the tithes, of their having been ſet out, is previ- 


ouſly neceſſary to the bringing an action for not carrying 
them away: And this notice was given.— The counſel for 
the defendant, who argued in ſupport of the rule for a new 
trial, admitted that the common law doth not require the 
notice of ſetting them out : But this cuſtom does require 
it; and the inſiſted that it is a good cuſtom, The con- 
ſideration of cuſtams cannot be inquired into: However, 
if it were neceſſary to do ſo, honeſty and piety are ſuffi- 
cient conſiderations for this cuſtom. But cuſtoms muit be 
preſumed to have ſprung from good conſiderations. 200 

cultom 


Whether this be a reaſonable cuſtom or not. 


thes. 

cuſtom prevails in half the pariſhes in the weſt of England. 
And as tithes depend in a great meaſure upon caftom, fb 
alſo does the manner of feltins thetn out. In a canfe at 
Niſi Prius, in the caſe of one Yarborough, at Lincoln at- 


: tw] 


ſizes, lord chief juſtice Willes held fuch a cuſtom to be 


7 good, and ſaid he wiſhed it were the law of the land. 
f 


ter having taken time to cofiſider of it, lord Mansfield 
delivered the opinion of the cbutt: The only 8 is, 
here is no 
authority that comes up to this point, but one; and that 
was a Cauſe on the midland circuit before lord chief juſtice 
Willes, who thought it a reaſonable cuſtom. I think ſo 
too. I belleve the doubt about it aroſe from a jealouſy of 
receiving the ecclefiaſtical law in any caſe whatſvevet ; 
leſt the clergy ſhould introduce it by degrees, It Is rea- 
ſonable, as promotive of juſtice, and preventive of fraud. 
r Dunning ſaid, as of his own knowledge, that there 
were ſuch cuſtoms in the weſt of England : and I am told 
there are ſuch in Lincolnſhire. We are all clear, that it 
is a good cuſtom. It is for the prevention of fraud, and 
for the convenience of the parties. Therefore the rule 
muſt be made abſolute for a new trial. Bur, Mansf. 
1891. | 


5. The care of the tithes, as to waſte or ſpoiling, af- Mut take care 
ter ſeverance, reſts upon the parſon, and not upon the of it, after it is 
' owner of the land. For it ſeemeth, that the parſon is at ſet out. 


his peril to take notice of the tithes being ſet out; and ſo 
it hath been declared, that altho* the pariſhioner ought 
de jure to reap the corn, yet he is not bound to guard the 
tithes of the parſon. Gib. 689. 


6. But after the tithes are ſet forth, he may of common May ſpree and 
dry it upon the 


ground 


right come himſelf, or his ſervants, and ſpread abroad, 
dry and ftack his corn, hay or the like, in any convenient 
lace or places upon the ground where the ſame grew, till 
it be ſufficiently weathered and fit to be carried into the 
barn, But he muſt not take a longer time for the doing 
thereof, than what is. convenient and neceſſary ; and what 
ſhall be deemed a convenient and neceſſary time, the 
law doth not nor can define; for the quantity of the corn 
or hay, and the weather, in this caſe are to be conſidered; 
and what ſhall in this and all other caſes of like nature be 
ſaid to be a reaſonable and convenient time, is to be deter- 
mined by the jury, if the point come in iſſue triable by a 
jury; but if it come to be determined upon a demurrer, or 
other matter of law, the judges of the court where the 
: | | cauſe 
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And carry it 
away. 


x depends are to reſolve the ſame. Deg. p. 2. c. 14. 
N S46-..:. 8 20 . 

7. And it ſhall lawful quietly to take and carry the 
ſame away. And if any perſon carry away his corn or 


hay, or his other prædial tithes, before the tithe thereof 


be ſet forth ; or willingly withdraw his tithes of the ſame 
or of ſuch other things whereof prædial tithes ought to 
be paid; and if any perſon do ſtop or let the parſon, vi- 
car, proprietor, owner, or other their deputies or farmers, 
to view, take, and carry away their tithes as is aboveſaid; 
he ſhall forfeit double value, with coſts; to be recovered 
in the eccleſiaſtical court, 2 & 3 Ed. 6. c. 13. /. 2. 

And he may carry his tithes from the ground where 
they grew, either by the common way, or any ſuch way 
as the owner of the land uſeth to carry away his nine 
parts, But if there are more ways than one, and the 
queſtion is, which is the right way; this is cogniſable in 
the temporal court. Deg. p. 2. c. 144. 

And if the owner of the ſoil, after he hath duly ſet 


forth his tithes, will ſtop up the ways, and not ſuffer the 


parſon to carry away his tithes, or to ſpread, dry, and 
ſtack them upon the land; this is no good ſetting forth 
of his tithes without fraud within the ſtatute: but the par- 
ſon may have an action upon the ſaid ſtatute, and may 
recover the treble value; or may have an action upon 
the caſe for ſuch diſturbance, as it ſeemeth; or he may, 
if he will break open the gate or fence which hinders him, 
and carry away his tithes. Deg. p. 2. c. 14. 


— muſt not o 8. But in this he muſt be cautious, that he commit no 


Penalty on not 


riot, nor break any gate, rails, lock, or hedges more 
than neceſſarily he muſt for his paſſage. Deg. p. 2. 
7. 14. oh 55 . 
And when he comes with his carts, 2 or other 
carriages, to carry away his tithes; he muſt not ſuffer his 
horſes or oxen to. cat 2 depaſture the graſs growing in 
the grounds where the tithes ariſe, much leſs the corn 
there growing or cut: but if his cattle (as cannot be 
avoided) do in their paſſage, againſt the will of the dri- 
vers, here and there ſnatch ſome of the graſs, this is 
excuſable. Deg. p. 2. c. 14. | 

9. It ſeems, that if tithes ſet forth remain too long up- 


carrying it away, on the land, the owner of the ſoil may take them damage 


feaſant; but then, if he be ſued for them, in order to 
juſtify he muſt ſet forth how long they had remained before 
be took them; and when they ſhall be ſaid to remain too 
long is triable by the jury. Matſ. c. 54. A 
r 


Tithes. 


Or an action upon the caſe will lie againſt the parſon 
for his negligence in this behalf: But no action in ſuch 
caſe will lie, unleſs the pariſhioner hath duly ſet forth his 
tithes, and hath alſo given notice to the parſon that they 
are ſo ſet forth. Deg. p. 2. c. 14. L. Raym. 187. 

But the occupier of the ground eannot put in his cattle, 
and deſtroy the corn or other tithe ; for that is to make 
himſelf a judge, what ſhall be deemed a convenient time 
for taking it away : but the court and jury, upon an action 
brought, are to determine of the reaſonableneſs of the 
time, and of the recompence to be made for the injury 


ſuſtained. L. Raym. 189. 


VII. Tithes how to be recovered, 


1. That tithes may not be loſt to the ſucceſſors,” it is Incumbent com» 
injoined by a conſtitution of archbiſhop MVinchelſes, that pelle to de- 


the . rectors and vicars of churches, who reſpecting the 
fear or favour of men more than the fear of god, ſhall 
not demand their tithes with effect, ſhall be ſuſpended, 


until they pay half a mark of ſilver to the archdeacon for 


their diſobedience, Lind. 191. 


2. The general rule is, that the owner of the nine Who to be ſued. 


parts is to be ſued for the tenth. But this rule admits of 
divers exceptions : As, Te 

Firſt, If a pariſhioner let his ground or herbage, it is 
ſaid, that the parſon may ſue either the owner of the 
ground, or the owner of the cattle, at his election, for 
the tithe ; if the cuſtom be not 1 it. Gad. 413. 

But in the caſe of Fiber and Lemen, where cattle were 
depaſtured occaſiomhlly in another man's ground; it was 
agreed dy the whole court of exchequer, that the owner 
of the land, and not the owner- of the cattle, was to pay 
the tithes: And baron Page ſaid, that as to what had 
been ſaid, that the demand might be either againſt occu- 
pier or agiſter, that could not be; for the ſame duty 
could not ariſe in two different perſons at the ſame time. 
Viner. Diſmes. L. a. i 

So, If hay be put into ricks on the ground, and after 
ſold ; the buyer cannot be ſued for the tithe, but the ſeller 


may, in caſe the tithe thereof was not paid before, God. 


412. 

But if one ſells underwood ſtanding, or corn or graſs 
on the ground; the buyer, and not the ſeller, ſhall pay 
the tithes, Boh..158. 


But 
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To whom to be 
paid, where the 
pariſh is not 
known. 


Anciently reco- 
verable in the 
county court, 


Recoverable in 
the fpiritual 


court; by the 


canon law, and 
by divers ſta 
rutes, 


a rate tithe ; the ſeller, and not the buyer, muſt payethe 


tithe for them. Bob. 1 58. 

So if ons that is ner of a copic or wand dowd it 
5 1 — and 
not uyet, muſt anſwer fbr the tithes. 1 

If eattle or other goods tithbleibe-pawned: 55 
it is ſaid, that he to whom they are — Phy Tithe 
of them. Beb..2 6%; ] ͥỹ „ ods e coke bad 

But it a man deliver cattle or goods: 4p en, te he re- 
delivered to him; he himſelſ and not. the perſum ta whom 
they are W muſt [pay the the for them>d £45, 
159.5 - % 4am) whom: aff. x0) Diu 

2 pariſhioner die before he pay his titties hiaxe- 
cutor, if he hath aſſets, muſt pay them. Bob. 159. 

3. By the 2 U 3 KH. 6.4. 13. Exery perfoft who ſhall 
have any beaſts: .or,other-cattle _— going 2 or 
depaſturing in any or or common. grausd 
the pariſh is not certainly . ches fox the 
increaſe of the ſaid cattle ſo going in th waſte or com- 
mon, to the patſon, vicar, propriston pf owner, 
or other 9 or deꝑuties, ok. the ay ember 
town, Wee e hors the dme ginbeſaig.cattle 
—— renn. 
14 times, We Sele 

1 7 ourt, here dhe bi e 
ſheri did fit as co-ordinate judges, 


0 -thexeghaip Brac 
time no ſeparate court of ordinary eccleſiaſtical 1 
tion. -2:1n A fo bI 21 261 

5. Bye Sonflttutian of. archbithep. W e 


their titbys ; we do ardaing that the e . ſhed 
once," twice, aud bande pay their: 25 

And if they de- nof amend, they ſball fm. Gef 5 
the eatrance- of the e — and i 72 c 
their. thes #4 Tae ei df tt: her. wy. 
And if they ſhall ire a relaxation; Ig ede en. pe aid 
1 penſion, th be remitted ta. the 255 A TT ce to 
be abſalved a and, gabel in dut manner. Lind 4% 


By the flarute' of tire pekte ahh 117 Ed. 1. . 4: 
The king to his judges ſendeth granting - "Uſe your ſelves cir- 
cumſpecily in all matters concer ni hg the r 5; not puniſhing 
them if they hold plea in court chriſtian, in the caſe where a 


parſon 


Judges of ſuch manner of pleas. 


_ Facias goes, commanding the 


_ damages, of his goods. Terms of the law. 


deth demand of his paviftinners abltions or tithes duc and 
—— In nt +a , — jute hl have 


Due and accuſtomed} Debitas ve! conſuetas : By this act, 
lord Coke ſays, modus decimandi and real compoſition 
are eſtabliſhed | perhaps he had better have ſaid, di/linguiſbed; 
for Cre were eſtabliſhed long enough (vr angrek 
a&t:] for hereby tithes are divided into two parts, viz. 
tithes due, which is the tenth part; and tithes accu/tomed, 
which is a duty perſonal due by cuſtom and uſage to the 
parſon in ſatisfaction of tithes, as a yearly ſum of money, 
or other duty. And theſe are here called tithes accu/tomed ; 
and for this modus decimandi the parſon may ſue in court 
chriſtian, and is warranted by this act. 2 Int. 490. 


By the ſtatute of articuli cleri, 9 Ed. 2. ſt. 1. c. 1. 


| Whereas laymen do purchaſe prohibitions generally upon tithes, 


ob vention, oblations, mortuaries ; the king doth anſwer to this 
article, that in tithes, oblations, obventions, mertuaries (when 
they are propounded under theſe names) the king's prohibition 


| ſhall hold no place, althe' for the long withholding of the ſame 


the money may be efteemed at a ſum certain. But if a clerk, 


er areligious man, do ſell his tithes being gathered in his barn, 


or otherwiſe, to any man for money, if the money be demanded 
=_ ritual judge, the king's prohibition ſhall lie; for by 

, the ſpiritual goods are made temporal, and the tithes 
turned into c * 


- By the 18 Ed. 3. |. 3. c. 7. Whereas writs of ſcire facias 
have been granted to warn prelates, religious, other clerks, 


to anſwer difmes in our chancery, and to ſhew if they have any 


thing, or can any thing ſay, wherefore ſuch diſmes ought not to 
be reſtared to the ſaid demandants, to anſwer as well ta us 


as to the party to fuch difmes ; ſuch writs from henceforth ſhall 


not be granted, and the proceſs hanging uch writs ſhall be 
 annulled and repealed, and the parties l from the ſecular 


Irits of ſcire facias] This is a writ, where one hath 


- recovered debts or damages in the king's courts, and ſueth 
not for execution within a year and a day; after which 


he ſhall have this writ, to warn the party ; who coming 
not, or ſaying nothing to yu execution, a writ of filers 
eriff to levy the debts or 


Vol. III. Ii To 
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To warn prelates":religious; and ather cler is] This feive 


— was not brought againſt the puſſeſſors of the land 
for ſubtraction of tithes, but againſt the prelates, or other 


clerks; which took the tithes after they were ſevered, 
Commiſſions out of the chancery were directed. to certain 
iving them authority to inquire, Whether ſuch 
— perſon ought to have tithes of ſuch lands; 
whetwupon inquiſitions were taken and returned: and if 
it were found for the ſpiritual perſon, upon this record 
he might have a ſcire facias + any prelate, religious, 
or other Wy has took them after W \ 2 J. 
— | 9 W 
By the I R. 2. c. 13. beende and apres 
do greatly complain them, for that he people of bolyneburch, 
purſuing in the ſpiritual court for 'therr« tithes ond their.other 
things, which of right ought and F old times were tuont ta per- 
tarn 1 the ſame ſpiritual court , and that the" judges of holy 
church, having - cognizance in ſuch" cauſes, and ather 'perſons 
thereof meddling according to the lau, be \maltezoufly and un- 
duly. for this cauſe 'mnditted, impriſoned, and by ſecular pmver 


horribly" oppreſſed, and alſo inforced uith violrnce by oaths n 


grievous obligations and many other means unduly compelled to 


| deſiſt and eaſe utterly of the things fey oreſaid, againſt te liber- 


tiut and franchiſets o holy churth: \ Wherefore it is aſſented, 
at all ſuoh obligations made or to deems by dureſs or uiolence 


| ſhall be of no value, And as to:thoſe that by (malice. ds procure 


ſuch indittments, and to be the ſame indictors, after i the fame 
indifters be ſo acquit ; ſuch procurers ſhall ſuffer a —_ impri- 
ſenment, and reſtore to the parties their ges, and ſhall ne- 
vertheleſs make a grievous. fine unto the king, And the juſtices 
of aſfize," or — juſtices, before whom ſuch indictces fhall be 
acquit, all have power to inquire of - procurers:and in- 


1 and duty wang __ according to their deſert. 


WH 5 WIWas N W 
By the 1 R. d. c. 14. At what time. that any-perfon of 
the holy church be drawn in plea in the ſecular \tqurty. for bis 
own tithes taken by the name of goods taken away; and he which 
is ſo drawn "= plea maketh an exception, or alledgeth, that the 
ſubſtance and ſuit of the buſmeſs is only upon tithes due of right 


and of poſſeſſion to his church or other his benefice : in | ſuch caſe 


the general averment fhall not be taken, without ſhewing ſpecially 
haw the ſame was his lay chattel. 


By the 27 H. 8. c. 20. when by the noiſe of the diſſo- 


lution of monaſteries in this parliament, laymen took oc- 
caſion 


Dithes. 483 
caſion upon triſling pretences to withdraw their tithes, it | 
wasenadted as fallupveth: ram as. divers evil diſpoſed 
perſons, inbubited in ſimury coumt ies citiæn towns and places of this 
realm; having no riſpect to their duties to almighty god, but againſl 

. right and gyn conſcience having attempted to ſubtract and. with- 
Hold im une plaust the: 10hole! and in ſome places great part of 
their tithes\akd oblarioms, as well perjonal as predial,: due unto 
god: and luiꝝ aburch; and purſuing ſuch their deteſtableenor - 

mitir sam ixjuries, huve attempted in late time paſt to diſobey 
and conte mm the proceſs laws and decrees 75 the ecclefraſtical courts 
of this realm, in more itemerarious and large manner: than be- 
fore this time hath been ſeen: for reformation of which ſaid 
injuries,. and for unity and peace to be preſerved amongſt the 
king's fubjetts. of this realm," our ſovereign lord the king, being 
ſupreme head on fart (under gad) of the church 4 England, 
wulling theypiritnal rights and duties of that church ta. be pre- 
ſerved, cantinued amd maintained, hath ordained und enacted by 
authority a this prejent parliament, That every. of his ſubjeds 
of this realm, recording to the eccleſiaſtical laws and ordinances 
of his church of England and after the laudable uſes and cuſ- 
tors of the: parifinar other place where he. dwelleth or occupieth, 

all yield and pay hrs tithes and offerings and other duties of holy 
church, and that fer ſuch ſubtractions of any the ſaid tithes and 

rrings or other duties, the parſon vicar curate ar other party in 
' that. behalf grieved, may by due proceſs f the king's eccleſiaſtical 
Jaws-of- the church ef England, convent the perſon offending, be- 
Fra bis ordinary or other competent judge of this realm having au- 
thority to bear and determine the right of tithes, as alſo to compel 
thefame per ſan offending to do and yield his duty in that behalf : 
And in caſe the ordinary of the dioceſe or his commiſſary, or the 
archdeacon en his official, or any other competent judge aforeſaid, 
Haram contempt contumacy diſobedience or ather miſdemeanor of the 

party ugſandant, ſhall mate. information and.requeſt to any.of 
the king's moſt honourable. council, or to the juſtices, of the peace 
| of the ſhire where ſuch offender diuelleth, to aſſiſt and aid the 

on of ſame ordinary commiſſary  archdeacon official or judge, to 
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bis erden er reform any ſuch. perſon in any cauſe before rehear ſ- 
phich ed ; that then be. of the king's ſaid honourable council, or 
the uch twa juftzces.af the peace. (whereof one to be of the quorum), 
right to whom. ſuch. infar mation or requeſt ſhall be made, ſhall have 
> caſe . power to attach, or cauſe to be attached the perſon againſi whom 
cially ſuch information or requeſt ſhall be made, and to commit him t9 


ward, there to remain without bail or mainprizg,, until he 
Hall have found ſufficient ſurety to be bound by recognizance or 


iſſo- otherwuiſe before the king's ſaid counſellor or juſtice of the peace, 
; OC= er any other like counſellor or juſtice of the peace, te the uſe of 
fron | FF 4 2 | EP 
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1 er to attach In tha cal of K. and San- 
* Ns 1 e 259 quakers had been committed 
4 Tel 125 Ratute, it was alledged, that the juriſdiction 
of, the ſpiritual court was taken away by the 28 df par- 
| liament which gives the parſon a temedy to recover ſuch 
Athes by diftreſs, by warrant of à juſtice of the peace: 
But by the court, the ſaid act ſeems 5 to be an accu- 
mulati ve remedy, and not to repeal the formet act of the 
27 H. 8. L. Raym. AMA $11 
Tante „a 
By the 32 H. B. c. 7. (lied Was With io dur ce 
caſion of the diſſolution of monaſteries,” and Which was 
chiefly intended to enable laymen, that by the diſtolution 
| had eſtates or intereſts in parſonages, or Vicarages impro- 
© priate, or otherwiſe in tithes, to ſue for ſubfrackten of 
tithes in the eccleſiaſtical courts, ) wo enacted s follow- 
eth: I dere divers perſons 1 undry tountrits and 
* plates of this realm, not regarding their duties ta" almighty god 
and to the king our - ſevereign lord, but In few years paſt mort 
contemptuouſly and commonly pre uming 1 nl infringe 
the good and wholeſome raed of this realm” OUS: com- 
mandments 0 Te, overeign lord, than in fimer pa hut ören ſeen 
er known, — letted to ſt geen * 1 
234 tithes of corn hay ages ther ſort 
_ tithes and oblations, 2 2 gk —— noe wh 


and poſſeſſors of the parſonages vicarages and other gn 
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176 55 proce 7 Tat er the aid laws 
a tos, lurety of the other” party to whom ſuch 


| 6 777755 C 155 and paid, to reſto re the fame cof1s to the 


. party 2. terwards the 5 125 cauſe oi that ſuit 
of appeal [hall 12 777 57 the fame party to whom the 
ſame cofts Hall ed : ar |, every ordintiry or other 
competent judge ecc fraftical Jhall adjudge © Jo the other party, 


upon every appeal ih made in = 45 or cauſe of ſubtraction 
or 


7 
or detention of any tithes or e 


Ether in rj tir ft 
be made concerning the duty of ſuch tithes ar et. 1, 


= And if any perſon, after ſuch ſentiult Anne given 


againſt him, ſhall ob/tinately and wilfully refuſz to pay" his 
tithes or duties, or ſuch ſums of money ſb ndjudeed, whePMin Be 


ſhall 'be' condemned” for the ſame; it a Ve lawfud for "Wo | 


7 of the peace for the” ſame ſhire, the one to be of 
the 7 upon information certiſfrate or complaint to them 
ma 

ſame ſentence, to cauſe the ſume party y jo refuong to be attached 
and committed to the next gaol, and the 

bail or mainpriſe, till he ſhall have found ſufficient ſureties to 


be bound by recognizance or otherwiſe, btfore the ſame e 
7 definitive 


to the uſe of aur lord the king, to per 
ſentence and judgment. . 4, | 

Previded, that no perſon ſhall be ſued of otherwiſe conip#tled 
to pay any tithes, for any manors lands tenements or other here- 
ditaments, which.by the laws or flatutes of this realm are i 
charged or nt chargeable with the payment of any ſuch tithes. 


rm the ſaid 


rovided alſo, that this ſhall not in any wiſe bind the inha- 


bitants of the city of London and ſuburbs of the ſame, to pay 
their tithes and offerings within the ſame city and ſuburbs, 
otherwiſe than they ought to have done before. ſ. 6. 
And in all caſes where any perſon hall have any e/tate of 
inheritance, freehold, term, right, er intergſt in any parſon- 
age, vicarage, portion, penſion, tithes, oblations, or other 
eccleſiaſtical or ſpiritual profit, which ſhall be mage temporal 
or admitted to be in temporal hands and lay uſes and profits 
by the latos or ſtatutes of this realm, ſpall be di 4% deforced 
wronged or otherwiſe Rept or put from their lawful inheritance, 
eflate, ſeiſin, poſſeſſion, occupation, term, right, or inter, 
therein, by any other | er ſon claiming to Late inte) et in of title 
to the ſame ; the perſon ſo diſſeiſed deforced or torongfully Fept 
or pul out, his heirs, his wife, and ſuch other i uh ſuch 
injury and wrong ſhall be dine, may have their rembdy in the. 
ting s temporal courts, or other temporal courts, as the "caſe 
ſhall require, for the recovery or obtaining of the ſame, 55 
writs original of præcipe quod reddat, afſize of novel 
diſſeiſin, mortdanceſtor, quod ei deforceat, writs f dnwer, 
or other writs original, as the caſe ſhall require, to be deviſed 
and granted in the kings court of chancery, in like manner 
and form as they might have had for lands tenements or other 
hereditaments in 1 manner to be demanded: and writs 
of covenant and other writs for fines to be levied, and all other 
aſſurances to be had of the ſame, ſball be granted in the ſaid 


chancery, 


in writing by the 12 ecclefraſftieal*julgt that gave tbe 
4 ; 


ere to remain without. 
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chancery, according as bath been.uſed for fines to be levied and 

. to be had of lands tenements or other hereditaments. 
rovidd,, that this [ball not give any remedy, cauſe of dction or 

ſuit, in the courts temporal, againſt any perſon who ſhall refu/e 


to ſet out His tithes, or Hall withhold. or refuſe to pay his tithes 


or offerings ;, but that an all ſuch caſes the party, being ecclefi- 
1 or lay. hauing cauſe to demand gr have 2 fads thes or 
offerings, and thereby, wronged or grieved, ſhall have his re- 
medy for the ſame in the ſpiritual courts, according to the or- 


dance. in the firſt pert of this act mentioned, and not otherwiſe. 
. 7 ” 1 | | 


6. * the 2 3 Ed. 6. c. I 4 the aforeſaid acts of Recovery of tre · 


the 145 8. c. 20. and the 32 H. 8. c. 7. ſhall ſtand 
in fall. force: And moreover, it is further enacted as 
followeth : viz. All perſons ſhall truly and juſtly, without 
fraud or guile, divide ſet out yield and pay all manner of the 
prædiul tithes, in their proper kind, as they riſe and happen, 
in ſuch manner and ſorm as; hath been of right yielded and 
paid within forty years next before the making of this aft, or 
of right or cuſtom ought to have been paid; and no perſon ſhall 
take ar carry ,away any * or like tithes, which have been 
yielded or paid within the ſaid forty years, or of .right ought 
to have been paid, in the place or places tithable of the ſame, 


before he hath juſtly divided or ſet forth for the tithe thereof 


tenth part f the ſame, or otherwiſe agreed for the ſame 
tithes with the perſon, vicar, or other owner, proprie- 
tary, or farmer of the ſame tithes ; under the pain of forfei- 
2 of treble value of the tithes ſo taken or carried away, 
my ATE | 


Vu and juſtly, without fraud or guile] In the caſe of 
Heale and Pia T. 44 ils In a 'prohibition: The 
caſe'was, Heale did ſet out his prædial tithes, and divided 
them juſtly from the nine parts, and ſoon after carried 
the ſame away. Sprat ſued for a ſubtraction of the ſame 
in the eccleſiaſtical court. Heale pleaded that he had ſet 
them out, as above. Whereunto Sprat ſaid, that pre- 
ſently after his ſetting out, he carried the ſame away, to 
the defrauding of the ſtatute. And it was adjudged, that 
this was fraud and guile within this act, albeit he did juſtly 
divide the ſame within the letter of this law, It was 
further reſolved, that if the owner of the corn before 
ſeverance grant the ſame to another, of intent that the 

rantee ſhould take away the ſame, to the end to defraud 
the parſon of his tithe; this is fraud and guile within this 
ſtatute, 2 Inf. 649. 


114 Frædial 


ble value in the 
temporal courts, 
by the 2 & 3 
Ed. 6. 
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aged. and/{ity vas und again” 
it . in arreſt af judmentyo that 
cheeſe; or calvek, und lambs were not 
predi om and therefore not within this branch vf 
the ſtatute 3 and this act ig pepal;anddhalb ndt be en 
* equity. Wich was -allowed/by theqwhidle churt. 
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ether bun p U The | 
G. 3. e of *X'probibi 203605 i | 585 
the conſiſtotial court of the biſhop of Exe 405 91 151 ax pr 


ceeding in 1 Gauſe inftitared chere, fot le Gere hb Ges, 


The cafe was, that Mr Calmel the impr nk 1Ac Fa 
ployed one Finnimore as his agent, to c 
pound-for tithes, Chave the 0 occu 270 ad ran 
Finnimore, after the corn was cut ready 
for 51. Whereupon he houſed his whole” cro ' wit! out £ 
ſetting out the tithes,  Chave' s agreemen "With Fidinim ore 
was only by parol. The impropriatpr | libelled in | the = 
cleſtaſtical court againſt Chave, fat not ſetting 1 Ns | 
tithes. Chave Sh. 2 red the yy and 4015 ffered a plea that he N 
had purchaſed the tithes for The eecleſtical court re- | 
jected this plea, The queſti ion was, WI hether this was 
matter of appeal, or of prohibition. , And the court were 
unanimous, that it was matter of prohibition. ' They 
founded their opinion upon this rejection of the plea be- 
ing a grievance irreparable; and upon an a prehenſion, 
that the eccleſiaſtical court muſt have grounded their re- 
jection upon a ſuppoſed difference between their law and 
the common law ; that is to ſay, they took it for grand, 
* that 


* 


renne 
* 8 . - d + 3 


Ts: 


that the coleſiaſtiral woure-wers of opinion, agreeable ts 
what is lam don by biſop Gibſon (wh takes it from a 
note in Noyq, tkati un agreement with the agent of a pro- 
prietor:of tithes wil: not bind the proprietor: whereas by 
the bommon law, and-in vommon ſenſe an common ju- 
ſtite;  compoſtionvby:the:occupie? with of the 
preprictor: doth-bindand ought to bind his principal. In- 
deed, where tha eceleſiaſtieal court have juriſdiction, and 

thtein ac to their law,” where it doth not 


proceed 
diiffer from the common-law; the rejection of a plea would 


be matter of appeal. But where the ecoleſiaſtical law dif- 
— from the common law; and the ecclefiaftical court 
km ht 0p proof from the defendant, than the 

or would eſteem an agreement not 

n the aber. which at common law would 

Na im; there an appeal could be af no ſervice to the 
defendant in the eccleſiaftical court: becauſe the ſuperior 
eccleſiaftical Coirt:would equally adhere to their own law, 
ax the inferior eccleſiaſtical court had done; and would 
determine en 2 guided by the ſame principle of 
determination. ore; as" the judges of this court 
ſuppoſed that in the preſent caſe the judge of the conſiſtory 
5 rejected the plea becauſe he thought the agreement 
wil GLEN agent not binding upon Mr Calmel the princi- 
If plow eee e 


727 c 1 to 'haye entre. v1 ack: tithes, notwith- 
ng g Contract eee by Ea For whatever 


mi gh 15 e to its not deed, if this 
eat 19 55 deen \ ſtany ing; ifi it had been ag by the pro- 
pri of api a he perſon ; yet the preſent caſe 

hs NE diet leo io h. an objection: for the corn 
w 1 ground, and ready to be houſed; 


and it Ag gol gfe the tithes by the propriegor to a 
5 Naar tion between Ar and oc- 
"BE 128 that turn only Burrow, Mane. 187 3. 

nder the pain of for daher of treble value of. the tithes 0 
tale carried 99515 his branch doth not give the. for- 
feel to anꝝ perſon in certain; and therefore it as pre- 

tended, chat the forfeiture ſhould be. given ta the king: 
And t thereupon, the attorney general, i 29. Eliz. did ex- 
hibit an information in the exchequer, againſt one Mood a 
pariſhioner of Iclington in the county of Cambridge, for 
this treble forfeiture, for carrying away his tithes 4 * 
they 


TLithes< 


they were juſtly divided The defendant pleaded not 
guilty; and by a jury at! the bar he was found guilty and 
of judgment it wasimaved, that in this caſe the 


— was not given to the king, for that the words of 
the act be, under the pain of forfeiture of, treble\ value: the 
tithes ſo taken atruy and whenſoever a forfeitureſ is given 
againſt him chat doth diſpoſſeſs the oer of his property, 


as here he doth of his tithes, there the forſeiture is given 


to the party grieved or diſpoſitſled:; and the rather for that 
this is ou . law, and, made for the beneſit of the 
proprietor of the tithes. And ſo it. was adjudged by 
Manwood and the whole court of e,chequer. And this 
was the firſt leading caſe that was _— upon; this 
— and ever ſince, it hath been received for law, that 
the party intereſted in the tithes ſhall in action of debt 
recover the treble value. 1 An. 59. 2 Ia. 650. , 
And it is to be obſerved, that the:treble value only, and 
not the tithes themſelves, nor any ſatis faction for them, 
may be recovered in the temporal court : that being out of 
the 2 of thoſe eourts, and hully in thedpiritual 
court. Which is the reaſon why in all ſuits. upon this ſta- 
tute, the action is not laid for ſuhtraction of tithes but for 
a contempt of the ſtatute in not ſetting them out. And 
being a contempt; the action dies with him who com- 
mitted the contempt ; and doth not 13 1 
ecutor. Gihſ 697. 1 Vern. 60. 54155 | 
And it hath been held, that an Ade nee this 
ſtatute, for not ſetting forth of tithes, is not within the 
ſtatute of limitations; that ſtatute not extending to ac- 
tions grounded on acts of parliament: therefore the plain- 
tiff is not by law confined to ſix years, or to any other 
time certain, within which to N his action. Wal/. 
c. 58. eren It tacit 4a 
Thus, in the caſe of Marſton and-Clepole,: E. 1726 
on 2 bill by a lay impropriator for Uthen a: the court of 
exchequer, for about twenty four ; the defendant, 
as to ſuch part of the bill as prayed — and relief 
for any time before within ſix years next before filing the 
bill or ſerving the ſubpœna, pleaded the ſtatute of limi- 
tations, and that he did not promiſe to make any ſatisfac- 
tion for any tithes before the ſaid ſix years; but it was 
over-ruled by the court; becauſe the defendant, as to 
tithes, is only in the nature of a receiver or bailiff for 
the plaintiff; in which caſe the ſtatute of limitations doth 
not operate, Bunb, 213. 5 


ot If a jury give a verdict for the plaintiff, they muſt find 

nd the real value of the tithes; which ſhall be trebled by the 

ae . court; as if the jury find the rea and ſingle value to be 

of twenty pounds, they ought to give the plaintiff only ſo 
the much, and the court ſhall treble it, and make that ſum 
ren given by the jury to be ſixty pounds, which is the treble 
ty, value. But if the iſſue be upon the cuſtom of tithing, 
Yen or any other collateral' point, the jury then need not to 
hat find any value of the tithes ; for that in ſuch caſe the de- 
the fendant ſnall pay the value expreſſed by the plaintiff in his 

by declaration: becauſe by the collateral matter pleaded in 
his bar; the val ue of the tithes ſet forth in the decl:ration is 
his confeſſedy:/Dherefore in all actions brought upon this ſta- 
hat tute, if the defendant plead any collateral matter in bar 
ebt of the action, he muſt take the value of the tithes men- | 
"1 tioned in the declaration by proteſtation ; that is, he muſt tbe 
and by the form of a proteſtation aver, that the tithes were a 
m, not of that value as is declared; otherwiſe he will be | 
of charged with the value the plaintiff hath by his declara- | 
ual tion ſet upon them, And the fame law is faid to be, if vl 
ſta- judgment be given for the plaintiff by nibil dicit non ſum | | 
for informatus, or upon demurrer. Watſ. c. 58. 
ind And neither damages nor coſts can be recovered with ' 
m- the treble value; becauſe the ſtatute hath not expreſsly 
ex- given them: except that by the ſtatute of the 8 9 . | 
& c. 11. it is enacted, that in all actions 4 debt upon the ſlatute 
his for not ſetting forth of tithes, wherein the fingle value or da- 
the mage found Bk jury ſhall not exceed the ſum of twenty 
ac- nobles; the plaintiff obtaining judgment, or any award of ex- 
in- ecution after plea pleaded or demurrer joined therein, ſhall re- 
her cover his coſtr of ſuit ; and if the plaintiff ſhall become non- 
/ ſuit," or ſuffer a diſcontinuance, or a-verditt ſhall paſs againſt 
| him, the defendant ſhall recover his cofts. 1. 3. 

6; 7. By the aforeſaid ſtatute of the 2 & 3 Ed. 6. c. 13. Recovery of 

of At all times whenſoever, and as often as any prædial tithes ſhall —_— 
nt, be due at the tithing "of the ſame; it ſhall be lawful to every court by the ſame 
lief party to whom am of the ſaid tithes ought to be paid, or his ſtatute. 
the deputy or ſervant, to view and ſee their ſaid tithes to be juſtly 
ni- and truly ſet furth and ſevered from the nine parts; and the . 
ac- ſame quietiy to take and carry away : and if any perſon carry 
vas away his corn or hay, or his other prædial tithes, before the 

to tithe thereaf be ſet forth; ar willingly withdraw bis tithes of 

for the ſame, or of ſuch other things whereof predial tithes ought 
oth 10 be paid; or do flop or let the parſen, vicar, proprietor, 

ewner, cr other their deputies or farmers, to view, take, and 
If carry away their tithes as is abaveſaid ; by reaſan wheresf the 


fe 


jr rp. et: 
the doit 2 of het tenth or ory 2 R 
of erriad divay tba, ober and be e e bargen ai . 
of the ſit inthe ſame to be recovered baforer the 

cal” "Judge, ee to 5 li s eccigſlicni "laws. 


I. Kn „ee eee bed e 


1 — that no hen ſhall be fuet ov otherwiſe com- 


== to yield give or pay any manner of tithes, fur any" ma- 


mers,” lands, temements, or | hereditaments, tuhich by the: laws 
an ſlatutes of this realm, or by any privikege ur projeriptien, 
are not chargeable with the payment of any fuch tithes,” of that 


* Siſtharged by any compoſition PALS fog ng os 


Shall. pay.the double value] The c by the 90 19 


valus is by this branch to be N Fo 5 nee 


court, where by the former Ak 2 
mon law ſhall recover the treble, = q - 9 5 geccle- 
ſiaſtical court he ſhall recover the tithes them elves 3 

therefore the value recovered in the eccle iaſtical c gar is 
equivalent with the treble. forfeiture at the common law. 


2.1nft. 650. *. 
And the double value, together with — lach 1 ught 
to be expreſsly mentioned in the libel : et, el 
muſt be ſo red, as not to Ip, ireQty upon 
the atute for more than double value; for. i pot e ſingle 
damages, that is, the value of the aſhes, bg. o. gro und- 
JED it, this will be interpreted, a ſuing Nee ita 
court for treble value ; and a prohibition eh lie. Go 


5. Gibſ. 697. 8 Nm a m 210 


* - Ouer and beſtdur the coftr, Sarge ad bnyancer Beerche 


ſuit in the eccleſiaſtioal court is more dw antagioum than 
the uit for the treble forfeiture at the common lay For 


Manner of ſuing. 


eccleſiaſtical 
court. 


at the common law he ſhall recover no coſtt 3 but haſhall 
recover in the eceleſtaſtical court his coſts, cage, and 
expences. Lare 


8. And um perſon do ſubtract or thithdrowwey. manner f 
for tithes in the tithes, obventions, profits, commodities,” or other dutirs (before 


. mentioned), or any part of them, contrary to the'true meaning 
of this act, or of any other att heretofore | made f the party ſo 
Jubtradting on withdrawing the ſame may be tonvented and. 40 
in the king's eccleſiaſtical court, by the party from whom the ſame 
Hall be ſubtratied or withdrawn, to the intent the king's eccleft- 

aftical judge may hear and determine the ſame, according to the 


king's eccle efraftical laws : And it fuall net be lawful ts the parſon, 
virur 


| — . , farmers er deputies, 
— . 3 3 12. 
5. % ntiono, N f $63 ere ert ANY . Judge 
— than gcrſeſſgſlical 2 & 3 Kd. 6. c. 13. . 13. N 
wn, Aud yh any archbiſhop, biſbep,. chancellur, or other judge ec- 
ces  cleſuafticals. give: any ſentencs in the foreſaid cauſes of tithes, 
"the . obventiens, profits, emaluments, and other duties aforeſaid, or 
WS, in am of them (and no appeal or prohibition hanging), and 
oP the party condemned do not obey the ſaid ſentence ; it ſhall be 
ul to-every ſuch judge eccleſiaſtical, to excommunicate the 


art 
| 2 party ſo at aforeſaid condemned and diſobeying : In which 
- ſentence of excommunication, if the ſaid party. excammuni 
wilfully fand and endure ftull excommumnigate by the ſpace of 
Forty days next „ upon. denunciation and publication thereof 
in the pariſh church or the place or pariſh where the party ſo 
excommunicate 15 duelling or moſt abiding ; the ſaid judge ec- 
a 42 ical may then dt his pleaſure ſigniſy to the king in his 
cot of thantery, of the flute and condition of the ſaid party ſo 
 Uxcommuiicate, © and therttyin require 'proteſs de excommu- 
Capiendo'to be awarded againſt every fuch perſon as 
fa evcommunicate. ' ſ. 1%. 
if the” party in — caſe Jhall ſue for a probibition ; be 
bition granted, deliver to ſame of the \juſ- 
tices or judge of the court where he demandeth protubition, a 
ele thpy the libel, ien by his hand; and under the 
| copy 0) the ſaid libel ſhall be written the Jaggeſtion tuberefore be 
. demangeth the probibition : And in caſe the ſaid ſuggeſtion, by 
Two honeft' avid ſufficient witneſſes at leaſt," bt nut proved true in 
the baut whele thi ſaid probrbition ſhall be ſo granted, within 
fix nunthi text fullbtding after the ſaid prohibition” fhall-be' ſo 
Fftanteil and awaridtd; then the party that is lerted ur hindred 
of his 7— in the eccleſiaflical court by ſuab prohibition; ſhall 
he uber hit v and ſuit, without delay, have a conſwitation 


an Fraud by the fame court ; and ſhall alſo recover double coſts and 


or tYamaget, : agamſt the party that ſo purſued the prohibition, to be 
all emed or aſſeſſed by the ſame court, for which coſts and da- 
nd mages the party may have an action of debt. ſ. 14. 
Provided, that nothing herein ſhall extend to giur amy mini- 
of - er or judge ecelrfiaſtical, any juriſdiction to hold plea' of any 
re matter cauſe or thing, contrary to the ſtatute of Weſtminſter 
ng 2. e. 5. 'the flatutes of articuli cleri, eireumſpecte agatis, 
fo ſylva cædua, the. treatiſe de regia prohibitione, ner againſt 
ed the flatute of 1 Ed. 3. c. 10 1 nor to hold plea in any matter, 
1 | . Wheresf the king's court of right ought to have juriſdiction. 
” ſ, I 5. : hols = f | e 
as S8. 13. May be convented] In the caſe of Machin and 
> Molton, E. 11 It was moved for the diſcharge of a 


rule 


rule by which - a\ prohibition. was granted unleſs cauſe 
ſhewed, to the conſiſtory court of the archbiſhop. of 
Vorl ; where Molton, rector of the church of South 
Collingham in the dioceſe of York, preferred a libel againſt 
Machin fot ſubtraction of tithes, And the mation for the 
prohibitionwas grounded upon aiſuggeſtion, that Machin 
lived within the dioceſe of Lincoln, and therefore ought 
not to be cited out of the dioceſe where he lived, by the 
23 H. g. c. 9. And the cauſe which was ſhewed to the 
courtto-diſcharge the rule was, becauſe Machin had lands 
within the dioceſe of Vork, namely, in the pariſh of South 
Collingham ; for the tithes of corn growing upon which 
lands, Molton libelled in the-confiftory court of York ; 
and when the citation was ſerved, Machin was there, tho” 
he lived generally within the dioceſe of Lincoln. And by 
Holt chief juſtice ; if a man lives within the dioceſe of 


A, and occupies lands in the dioceſe of B, if he ſubtracts 


tithes in B, he may, be cited and ſued there ; ANG is not 
within the ſaid ſtatute : for when he occupies lap gin B, 
that akes him an inhabitant there, and out of t e,jntent 
of the ſtatute ; and by the ſtatute,of the 32H. 8. c. 7. /. 
2. the ſuit for withholding of tithes in expreſs — is 
appointed to be, before the ordinary of the place where 
the wrong was done. L. Raym. 452, 534. 


Or the place cr pariſh] It ſeemeth that the words ſhould 
be, che place or pariſh. ee eee lee ee 
64 $4 nee | „ 11 ta Hoy + | 
S. 1 4 By twa honeſt and ſufficient witneſſes at aft) "This 
clauſe was made in favour of the clergy, for progf to be 
made by witneſſes ; which they had not at the common law. 
But if the ſuggeſtion be in — as if the ptopri- 
etary N impropriate ſue for tithes;' and the 
cauſe of the ſuggeſtion be, that the parſonage is hot im- 
propriate ; or if a parſon ſue for tithes of lands in his pa- 
riſh, and the party ſue for a (prohibition for that the land 
Viech got in that pariſh, or that the parſon that ſueth for 
tithes was not inducted, or any the like cauſe inthe nega- 
_ tive of any matter of fact; he ſhall not produce any wit- 
neſſe b ſorce of this branch, becauſe a negatiye cannot 
de proved and therefore a prohibition upon cauſes in the 
negative remains as it was at the common law. 2 If. 
66. qm 11. YC; Ih | ; 
Probed Rub] Te is ſuficient in this caſe that enough is 
proved, upon which to ground a prohibition, tho? the 
fuggeſtion be not ſhewn to be ſtrictly and wholly * 
a IS a 0 


With. 


So where the ſuggeſtion vn for twenty acres. of paſture 


and as. many actes of wood in lieu of tithes, and proof 


was only made of the wood or where the ſuggeſtion was 


for woal and lamb, and the witneſſes. only. proved as to 


the. Jamb ; or for a hundred acres, when there were only 
ſixty! 4 or for twenty ſhillings by way, of modus, where 


the ſum was forty ſhillings :' in theſe caſes, the. proofs 


were adjudged to be ſuthcient, becauſe enough was proved 


to ſhew, that the court chriſtian ought not to hold plea 


theteof. But if proof is neither made of the modus Jaid, 


'nor/of any other modus; then the ſuggeſtion is not proved. 


Gib. 699. 
As to the clearneſs of the evidence, it is ſufficient i in 


this caſe, if the witnefles do declare as to the matter of 


the ſuggeſtion, that they believe it, or have known' it ſo, 


or have heard it, or that there i is a common fame of it. 


Gihſ. 699. 

ibi fix months] If there is no certainty in the firſt 
proof, it cannot be ſupplied by good proof after the ſix 
motiths ; but if good ptoof is made within the time, it 
may de certified after the time.  Gilf. Joo. | 


Gar abr) That is ſix kalendar months and not to 
be reckoned by twenty eight days to the month. 2 Salt. 


934") 210% od toda 1 


Six — next falling] Which muft be "computes 
from the teſte of the writ ; and not ſix months in the term 
time only, but the vacation ſhall be included as ue of 


the time, 2 Salk. 554. L. Raym. 1172. 


bla conſubation granted} After which the party may 
have new prohibition upon the ſame libel; inaſmuch as 
the ſtatute of the 50 Ed. 3. againſt prohibition after con- 
bi tation, extends not to thoſe conſultations for defect 

proof within ſix months, but only to conſultations 
which/are: granted upon the matter of the ſuggeſtion. 
Gi ] 011462 eee 

8.115 . Contrary if the Natute of Weſtminſter. the ſecond] 
Coticerning the writ of Indicavit, given by that ſtatute. 
2 Inft. 663. 

The flatutes of articuli eln, cirumſpebde agatis, ſylva 
cedua] All which, with reſpect unto tithes, are ſ 
in this title, 


The 


prohibitione} Which is that which 


articulis. 0 Magn. 
663. 


1 is op conn 
n ee 2 


Mer againſt the fatute of the 1 Ed. 3. c. 10.] This is 
miſprinted ; for the act is 224 3-ft. 2 11. that if any 
ſuit be in the ſpiritual court againft indictors, a prohibi- 
tion doth lie. 2 ff. 663. 

9. Bythe 7&8 W.c. 6. For the more eaſy and effic- 
——_— f tithes, and the value of them, where the 
ſame ul ball be fubtrafted and detained, where the ſame di 
not amount to above the yearly value of forty ſhillings any 


eee e truly ſet 


* — tithes commonly called ſmall 


1 3 with all 
} fringe oblations — F * rectors vicars 
perſons TIES everal pa 
To according to the ri and pre | 
. within the ſaid par — 


fart + a, or any ways fail in the true 
. offe 4. —— oblatrons obventions or 
days at mo after demand 
by pins ep ? for the perſon ts whom the ſame ſhall 
bene, tu male bis complaint in writing to two or more juſtices 
of the peace, within that county n 
—— neither of whit j es is to be patron of the 
and or dip whenr te fd s ſhall ariſe, nor any ways 
b 882232 
*. 1 the ſaid juſtices ſhall fummon in wri- 
82 2 5 28 every 


2 ng fee 24 fo em upon. oath, the 
» ſaid juflices, ſhall yr ns to hear and determine the ſaid com- 
Plaint, and upen the proofs evidences and teſtimonies produced 
before them, ſhall in writing under their hands and ſeals ad- 
_ Judge the cafe, and give ſuc reaſonable allowance compen- 
— 232 tithes oblations and compoſitions ſo ſubtracied 
as they ſpall judge to be juft and reaſonable, and 
iſo fuch coſts and charges not exceeding ten ſhillings as upon 
the marits of the cauſe hol appear juſt, ſ. 2. 
And i any perſon ſpall refuſe or neglef?, for the e + 
" ten days after notice given, to pay or ſatisfy am ſu 
money, as upon ſuch complaint and proceeding ſha by two 2% 
Alien * adjudged as aforeſaid; in every ſuch caſe = — 
ables 


, 
— 


Aables and churcheutir ö er ons. oem, 
Hall. by, warrant under: 1772 N Hill imſticet 
to them directed, diſtraiꝝ the god, en 2 — 5 Hude panty fo 


[net leſs than ar Mays, nor \'moy 
20]. in aſs ti the e ſaid m i ad Fully: 5 Wir 1390s 
440 tharges f mating and AA 1 2 0 5% Hat 
tengred or paid by the ſaid party in the, Make 
publick Tale thereof, and pay * the "party Ras > Much 
22 the money ar ing uch fale, as Ny far ths” un 9 
age, retaining to themſelves ſuch, 1 Hare | 
ms bad keeping the ſaid diftreſs as the "ſaid Faſt 
ant 2 7 ke their reaſontble charges V Jellihg 
th pts refs ; 1 50 "te . ys (2p, amy 2 be) to the 
owner mand... c. 20 a 
— the Jad 42012 af A. _ power 1 to. "admin Per 5 


5. * 

that” This” * hall 7 not extent it N WOW . 
lies * * itt, of "obventions, within thy city L3rdGh 
or /therties t 701 nor to any other city vn i F co porate 

whers th? [ame are ſettled y at? of partiaens.* 1. gle 
And u 10 com plain ſhalt be Beard and dettyji 8 

Juſtices, unleſs the templaint all be af . 2 

next after the timgs that 4,0 tithes, e r FA 


an comipo tion id ecomg 4 F 19 — l r 
e ee pon kee . 


by any y ſudgment” 2 even by fuch two 1 Fen 27 70 
the next general | 75 Tree, ons to d 2 1555 NB 0 Nor 
other divi lon ; and, the 7 5 there ſhall _ Mg Bear 
and N 1 matter,; 5 and to N 155 ag - 


new.7 for oo. "caſe 3 yy 225 25 8 to 
Kent 


confi 25 18 227 u Ft, they 8 en Janne" by order 


of ſeſſtons; 75 bid 3 Rds 10 give 2 7 5 UL the 
e t be 2 refs and ſe 1 7 of 755 2 5 


refuſi 77 or neglecting 12 foreſaid ; 22 8 2 NY 


171407 f"the | 1 a pe Ts as to 605 Hall. fas” juſt and 
reaſe Sable 777 ud Tesche sS or * judge? ment had by onrtue 0 


_ aft, Ball be an be U . ded by any 1orit H crti- 
orari or other writs out of his majeſty" s court at Weſtminſter 
or any, other court, unleſs the title of ſuch tithes Matton or 
obventions ſhall be in queſtion. ſ. 7 

Provided, that where any 2 complained of for ſub- 


tracting or withholding any ſmall tithes or other duties afore- 


ſaid, ſhall before tht juſtices to whom ſuch complaint is made, 
inſift upon any preſcription; compoſition, or modus decimandt, 
agreement, or title, whereby he ought to be freed from pay- 
ment of the ſaid tithes or ether dues in queſtion, and deliver 

Vol, III. K k the 
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Judged to 


| TDithes. 

the * in writing to the ſaid juſtices ſubſcribed by him ; and 
ſhall then give ts the party complaining, reaſonable and ſuffiri- 
ent fag to the ſatigfaction of the ſaid juſtices, to pay all 
ſuch cofts and damages, as upon a trial at law to be had for 
that purpoſe in any of his majeſty's courts having cognizance of 
that matter ſhall be given againſt him, in caſe the ſaid pre- 
ſcription compoſition or madus decimandi ſhall not upon the ſaid 
trial be allowed; in that caſe, the ſaid juſtices ſhall forbear 
to give any judgment in the matter, and then and in ſuch caſe, 
the party complaining ſhall be at liberty to proſecute 15 perfor 
for his ſaid ſubtraction, in any other court where he might have 

ſued before the making of this at, ſ. 8. | 
And every perſon who ſhall by virtue of this aft obtain 
any judgment, or againſt whom any judgment ſhall be obtained, 
ore any juſtices of the peace out of r ſmall tithes 


7 
x A obventions or compoſitions, rauſe or procure the 


ſaid judgment to be inrolled at the next general quarter ſeſſion to 


be held for the ſaid county or other diviſion ; and the clerk of 
the peace ſhall upon the tender thereof inroll the ſame, and ſhall 
not receive for the inrollment of any one judgment any fee or 
reward exceeding one ſhilling ; and the judgment fo inrolled, 
and ſati faction made by paying the ſum adjudged, fhall be a 
good bar to conclude the ſaid rectors vicars and other perſons, 
From any other remedy for the 47 ſmall tithes oblations ob ven- 
tions or compoſitions, for which the ſaid judgment was ob- 
tained. 1. . | | | 

And if any perſon againſt whom ſuch judgment ſhall be had, 
ſhall remove out of the county or other diviſion _—_ the lea 
dying of the ſum adjudged ; the juſtices who made the judg- 
ment, or one of them, ſhall certify the ſame under hand and 
ſeal to any juſtice of ſuch other county or place wherein the 
aid perſon ſhall be an inhabitant ; who ſhall, by warrant un- 
der his hand and ſeal, to be directed to the conſtables or church- 
wardens FA the place or one of them, levy the ſum ſo ad- 

levied, upon the goods and chattels of fuch perſon, 
as fully as the ſaid other juſtices might have done, if he had 
not removed as aforeſatd. 1. 10. 

And the juſtices who ſhall hear and determine any of the 
matters aforeſaid, ſhall have power to give coſts, not exceeding 
ten ſhillings, to the party proſecuted, if they ſhall find the 
complaint to be falſe and vexatious ; to be levied in manner and 


form aforeſaid, 1. 


And if any perſon ſhall be ſued for any thing done in the 
execution of this att, and the plaintiff in ſuch ſuit ſhall diſ- 


continue his action, or be non-ſuit, or a verdict paſs againſt 


him; ſuch perſon ſhall recever double coſts, ſ. 13. 


Previded, 


Tithes. 


Provided, that any clerk or other perſon, who ſhall begin 
any ſuit for recovery of ſmall tithes, oblations, or obventions, 


not exceeding the value of forty ſhillings, in his majeſty's- 


court of exchequer, or in any the eccleſiaſtical caurts, ſhall 
have no benefit by this aft for the ſame matter for which he hath 
fo ſued. ſ. 14. 
10. By the 
pretended ſcruple of conſcience, quakers do refuſe to pay tithes 
vnd church rates; it is enacted, that where any quaker ſhall 
refuſe to pay er compound for his great or ſmall tithes, or to 
ay any church rates, it ſball be lawful for the two next 
Juftices of the peace of the ſame county (other than ſuch juſtice 
as is patron of the church or chapel whence the ſaid tithes ſhall 


ariſe, or any ways intereſted in the ſaid tithes, ) upon the com- 


plaint of any parſon, vicar, farmer, or proprietor of tithes, 


. churchwarden or churchwardens, who ought to have receive 


or collect the ſame, by warrant under their hands and ſeals, 
fo convene before them ſuch quaker or quakers negletting or 
refuſing to pay or compound for the ſame, and to examine upon 
oath (or affirmation, in caſe of the examination of a quaker ) 
the truth and juſtice of the ſaid complaint, and to aſcertain 
and flate what is due and payable ; and by order under their 
hands and ſeals to direct and appoint the payment thereof, ſd 
as the ſum ordered do not exceed ten pounds : and upen refuſal 
to pay according to ſuch order, it ſhall be lawful for any one 
2 ſaid juſtices, by warrant under his hand and ſeal, to 
the ſame by diſtreſs and ſale of the goods of ſuch offender, 
his executors or adminiſtrators, rendring only the overplus to 
him or them, the neceſſary charges of diſtraining being thereout 
firfl deducted and allowed by the ſaid juſtice. And any perſon 
finding himſelf aggrieved by any judgment given by ſuch two 
Juſtices, may appeal to the next general quarter ſeſſions to be held 
for the county, riding, city, liberty, or town corporate ; and 
the juſtices there ſhall proceed finally to hear and determine the 
matter, and to reverſe the ſaid judgment, if they ſee cauſe ; 
and if they ſhall find cauſe to continue the ſaid judgment, they 
ſhall then decree the ſame by order of ſeſſions, and ſhall alſo pro- 
ceed to give ſuch cofts againſt the appellant, to be levied by diftreſs 
and ſale of the goods and chattels f the ſaid appellant, as to 
them ſhall ſeem juſt and reaſonable. And no proceedings or 
Judgment had by virtue of this act, ſhall be removed or ſuper- 
ſeded by any writ of certiorari or other writ out of his majeſty's 
courts at Weſtminſter, or any other court whatſoever, unleſs 
the title of ſuch tithes ſhall be in queſtion. ſ. 4. - 
Provided, that in caſe any ſuch appeal be made as 3 
no warrant of diſtreſs ſhall be granted, until after ſuch ap- 
peal be determined. 1. 5. 
K k 2 And 
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7 & 8 W. c. 34. Whereas by reaſon of a Suit fer quakery 
tithes before 
juſtices of the 
peace, 


800 


Tithes: 


And by the 1 G. ſt. 2. c. 6. The like remedy ſhall be 
had againſt any quaker or quakers, for the recovering of any 
tithes or rates, or any cuſtomary or other rights dues or pay- 
ments, belonging to any church or chapel, which of right by 
law and cuſtom ought to be paid, for the flipend or maintenance 
of any miniſter or curate officiating in any church or chapel ; 
and any two or more juſtices of the peace of the ſame county 
er place (other than ſuch juſtice as is patron of any church or 
chapel or any ways intereſted in the ſaid tithes), upon com- 
plaint of any parſon vicar curate farmer or proprietor of ſuch 
tithes, or any churchwarden or chapelwarden, or other per- 
fon who ought to have receive or collect any ſuch tithes rates 
dues or payments as aforeſaid, are authorixed and required to 
ſummon in writing under their hands and ſeals, by reaſonable 
warning, ſuch quaker or quakers, again/l whom ſuch complaint 
Hall be made; and after his or their appearance, or upon de- 
fault of appearance, the ſaid warning or ſummons being 
proved before them upon oath, to proceed to hear and deter- 
mine the ſaid complaint ; and to make ſuch order therein as in 
the aforeſaid att is limited; and alſo to order ſuch cofts and 
charges as they ſhall think reaſonable, not exceeding ten ſhillings, 
as upon the merits of the cauſe ſhall appear juſt : which or- 
der ſhall and may be ſo executed, and on ſuch appeal may be 
reverſed or affirmed by the general quarter ſeſſions, with ſuch 


cis and remedy for the ſame ; and ſhall not be removed inte any 


other court, unleſs the titles of ſuch tithes dues or payments ſhall 
be in queſtion ; in lite manner as by the aforeſaid act is limited 
and provided. ſ. 2. 

And by the 27 G. 2. c. 20. which directeth in what 
manner diſtreſſes ſhall be made by juſtices of the peace, 
and which gives to the juſtices power to order the goods 
diſtrained to be kept for a certain time before they be ſold, 
and gives power alſo to the officers making the diſtreſs to 
deduct their reaſonable charges, it is provided, that the 
ſame ſhall not extend to alter any proviſions relating to 
diſtreſſes to be made for the payment of tithes and church 
rates by the people called quakers, contained in the acts 
of the 7 & 8 IF. c. 34. and the 1 G. ff. 2. c. 6. 

In the caſe of the King againſt Roger Wakefield and 
others, H. 31 G. 2. An order of two juſtices was made 
againſt three perſons being quakers, on the 1 G. „. 2. 
c. 6. for the payment of certain cuſtomary payments, 
called Chapel Salary, to the reverend Mr. Smith, curate of 
the chapel of Burnſide in We/tmorland, where the ſaid 
_—_ had eſtates chargeable with the ſaid payments. 

n appeal to the ſeſſions, the order was confirmed, The 
quakers 
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quakers moved for a certiorari, and tho' cauſe was ſhewn 
againſt the iſfuing of it, yet a certiorari was granted; 
and the return was filed, and exceptions were taken to 
it, and argued at the bar. Lord Mansfield. chief juſ- 
tice delivered the opinion of the court : That the cer- 
tiorari ought not to have iſſued at all; that the return 
ſhould be taken off the file, and all proceedings thereon 
fall to the ground, and that the orders of the juſtices and 
ſeſſions ſhould be remanded. The order of the juſtices 
(he obſerved) was made on the ſtatute of the 1 G. A. 2. 
c. 6. which extends the 7 & 8 V. c. 34. concerning 
tithes, to all cuſtomary payments due to clergymen. 
Theſe two acts are to be taken together as one law. 
They were intended for the benefit of the quakers ; to 
prevent their being liable to expenſive ſuits for refuſing to 
pay tithes upon ſcruples of conſcience, by giving an ap- 
parent compulſory method of levying tithes and other 
cuſtomary payments in a ſummary way. This proceed- 
ing cannot be removed by certiorari, unleſs the title to 
cuſtomary payments comes in queſtion : Ayd on this 
proviſo the preſent queſtion ariſes. The affidavits 
read on the original motion for the certiorari ſet forth, 
that before the juſtices and the ſeſſions the defendants 
controverted the right of the curate to theſe cuſtomary 
payments, The affidavits againſt the certiorari ſay, 
that theſe payments have been paid from time imme- 
morial ; that no inhabitant ever diſputed it but theſe 
quakers ; that they have enjoyed the meſſuages but a few 
years, and that the former inhabitants never diſputed the 
right of the parſon. Taking theſe affidavits together, it 
is clear that the quakers controverted the right to the cuſ- 
tomary only as all as quakers controvert the payment of 
all dues, to all clergymen upon ſcruple of conſcience, 
which is the caſe directly within the act, and the proceed- 
ing mult therefore follow the directions of the act. The 
quakers themſelves have acknowledged the juriſdiction 
of the juſtices, by appealing to the feſſions; whereas had 
they intended to diſpute the title to theſe cuſtomary pay- 
ments, they would at firſt have removed the order of two 
juſtices by certiorari. The only difficulty remaining 


-ariſes from the return being already filed. But there are 


ſeveral inſtances of this court's ſuperſeding a certiorari 
after the return filed : As where an order of juſtices is 
removed, and it appears upon the return, that the parties 
had a right to appeal to the ſeſſions, and that the time for 
appealing was not expired when the certiorari iſſued ; in 
ſuch a caſe, this court ſuperſedes the writ of certiorari, 
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quia improvide emattaviit. Tlie ſame muſt be done in the 
preſent caſe, . 

11. Tithes being, ſet out, or ſevered from the nine 
parts, become lay chattels. Upon which foundation, 
when the tithe of corn was ſet out in ſheaves, and the 
parſon would not take it, but prayed remedy in the ſpi- 
ritual court, a prohibition was granted. And when a 
ſequeſtration was prayed in the temporal courts, of tithes 
not ſet out, the right of which was in controverſy, the 
party was told, his requeſt had been reaſonable, if they 
had been ſevered from the nine parts. For the ſame rea- 
ſon, if after ſeverance they are carried away by a ſtranger, 
the remedy is in the temporal courts ; but otherwiſe if 
they are carried away by the owner : becauſe his ſetting 
them out, in order to carry them away, is a fraudulent 
ſetting out. Gib/. 689. 
And judgment of præmunire hath been given againſt a 
man for ſuing in the ſpiritual court for tithes, alledging 
the ſame to be ſevered from the nine parts, 3 nfl, 
I2I. | 


Bult for tithes in 12. Notwithſtanding all theſe ſtatutes, tithes, (if of 


the courts of 
equity. 


Incumbent 
dying. 


any conſiderable value) are now generally ſued for in the 
courts of equity by engliſh bill, and for the moſt part in 
the exchequer chamber ; but not upon the ſtatute for 
treble or double yalue : for there can be no ſuit in equity 
for the recovery of the double or treble value. I//o0d 6. 2. 
c. 2. Vin. Diſmes. M. b. 

13. If the incumbent dieth, his executor may recover 
the tithes which became due in the teſtator's life time; 
but he is not intitled to the treble value upon the ſtatute. 
1 Vern, 60. 

A. 1730. In the exchequer : A rector agreed with his 

riſhioner for tithes, for a certain ſum payable yearly at 

ichaelmaſs. The rector died about a month before 
Michaelmaſs. The agreement determining by the death 
of the parſon, the ſucceſſor ſhall be intitled to tithes in 
kind only from the death, and the executor of the laſt 
incumbent fo a proportion according to the agreement till 
the time of the teſtator's death: and this is by an equitable 
conſtruction, Bunb. 294. | 

By the ſtatute of the 11 G. 2. c. 19. Whereas, where 
a leſſor or landlord having only an eſtate for life in the lands 
tenements or hereditaments demifed, happens to die before or on 
the day on which any rent it reſerved or made payable, ſuch rent 
er any part thereof is not by recoverable by the executors or 
adminifirators of fuch lefſor or landlord ; nor is the perſon in 
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reverſion intitled thereto, any other than for the. uſe and 
occupation of ſuch lands tenements or hereditaments 99 the 


death of the tenant for life ; of which advantage hath been 
often taken by the under-tenants, who thereby avoid paying any 
thing for the ſame : for remedy thereof, it is enatted, that 
where any tenant for life ſhall happen to die, before or on the day 
on which any rent was reſerved or made payable, upon any demiſe 
or leaſe of any lands. tenements or hereditaments, which deter- 


mined on the death of ſuch tenant for life ; the executors or ad- 
miniſtrators of ſuch tenant for life; ſhall and may, in an action 


on the caſe, recover of and from ſuch under-tenant of ſuch lands 
tenements or hereditaments, if ſuch tenant for life die on the 
day on which the ſame was made payable, the whole, or 4 
before fuch day, then a proportion of ſuch rent, according to the 


time ſuch tenant for life lived, of the laſt year, or quarter of 


a year, or other time in which the ſaid rent was growing due 


as aforeſaid, making all juſt allowances, or a proportionable 


part thereof reſpectively. 1. 15. 


VIII. Tithes in London. 
In the ſeveral acts of the 27 H. 8. c. 20. 32 H. 8. 


c. 7. 2 3 Ed. 6. c. 13. and 7 & 8 V. c. 6. there is 


a proviſo, that nothing therein ſhall extend to the city of 
London, concerning any tithe, offering, or other eccle- 
fiaſtical duty, grown and due to be paid within the ſaid 
city; becauſe there is another order made, for the pay- 


ment of tithes and other duties there. 


Which order is as followeth: It appeareth by the re- 
cords of the city of London, that Niger biſhop of 
London, in the 13 Hen. 3. made a conſtitution, in 
confirmation of an ancient cuſtom formerly uſed time 
out of mind, that proviſion ſhould be made for the 
miniſters of London in this manner ; that is to ſay, that he 
who paid the rent of 20s for his houſe wherein he dwelt, 


ſhould offer every ſunday, and every apoſtle's day whereof 


the evening was faſted, one halfpenny; and he that paid 
but 108. rent yearly, ſhould offer but one farthing : all 
which amounted to the proportion of 2s 6d in the pound, 
for there were 52 ſundays, and 8 apoſtles days the vigils 
of which were faſted. And if it chanced that one of the 
apoſtles days fell upon a ſunday, then there was but one 
halfpenny or farthing paid ; ſo that ſometimes it fell out 


to be ſomewhat leſs than 2s 6d in the pound. 


And it appears by the book caſes in the reign of Ed- 
ward the third, that the proviſion made for the miniſters 
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of London, was by offerings and obventions; albeit 
the particulars are not aſſigned there, but muſt be under- 
ſtood according to the former ordinance made by Niger. 


And the payment of 2s 6d in the pound continuing un- 
til the 13 Ric, 2. Arundel archbiſhop of Canterbury made 


an explanation of Niger's conſtitution, and thruſt upon 


the citizens, of London two and twenty more faint days 
than were intended by the conſtitution made by Niger 3 


whereby the offerings now amounted unto the ſum o 


$ 
5d in the pound. And there being ſome reluctation by 
the citizens of London, pope Innocent in the 5 Hen. 4. 
granted his bull, whereby Arundel's explanation was con- 
firmed. Which confirmation (notwithſtanding the dif- 
ference between the miniſters and citizens of London, 
about thoſe two and twenty ſaint days which were added 


to their number) pope Nicholas alſo by his bull did con- 


firm in the 31 Hen, 6. 

Againſt which the citizens of London did contend 
with ſo high a hand, that they cauſed a record to be made, 
whereby it might appear in future ages, that the order of 
explanation made by the archbiſhop of Canterbury was 
done without calling the citizens of London unto it, or 
any conſent given by them, And it was branded by them 
as an order ſurreptitiouſly and abruptly obtained, and 
therefore more fit to have the name of a deſtructory than a 


_ declaratory order. 


Nevertheleſs, notwithſtanding this contention, the pay- 


ment ſeemeth to have been moſt uſually made according 


to the rate of 3s 5d in the pound. For Lindwood who 
writ in the time of Hen, 6, in his provincial conſtitutions 
debating the queſtion, whether the merchants and artifi- 


cers of the city of London ought to pay any tithes, ſhew- 


eth, that the citizens of London, by an ancient ordi- 


| nance obſerved in the ſaid city, are bound every lord's 


day and every principal feaſt day either of the apoſtles or 
others whoſe vigils are faſted, to pay one farthing for 


every. 10s rent that they paid for their houſes wherein 


| A7 dwelt. 


nd in the 36 Hen. 6. there was a compoſition made 
between the citizens of London, and the miniſters, that 
a payment ſhould be made by the citizens according to the 
rate of 3s 5d in the pound: and if any houſe were kept 
in the proper hand of the owner, or were demiſed with- 


out reſervation of any rent; then the churchwardens of 


the pariſh where the houſes were, ſhould ſet down a rate 
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of the houſes, and according to that rate payment ſhould 
be made. | 

After which compoſition ſo made, there was an a& of 
common council made in the 14 Edw. 4. in London, 
— the confirmation of the bull granted by pope Nicho- 

as. 

But the citizens of London finding that by the com- 
mon laws of the realm, no bull of the pope nor arbitrary 
compoſition, nor act of common council could bind them 
in ſuch things as concerned their inheritance; they ſtill 
wreſtled with the clergy, and would not condeſcend to 
the payment of the ſaid 11d by the year, obtruded upon 
them by the addition of the two and twenty ſaint days: 
whereupon there was a ſubmiſſion to the lord chancellor 
and divers others of the privy council in the time of king 
Hen. 8; and they made an order for the payment of tithes 
according to the rate of 28 9d in the pound; which or- 


der was firſt promulgated by a proclamation made, and 


afterwards eſtabliſhed by an act of parliament made in the 
27 H. 8. c. 21, intitled, . An act for the payment of 
„ tithes within the city and ſuburbs of London, until 


another law and order ſhall be made and publiſhed for 


* the ſame.” Privilegia Londini. 456, 7, 8. 

And ten years after this another law and order was 
made, by the ſtatute of the 37 H. 8. c. 12. as followeth : 
Where of late time, contention ſtrife and variance hath 
riſen and grown, within the city of London and the li- 
berties of the ſame, between the parſons vicars and cu- 


. rates of the ſaid city and the citizens and inhabitants of 


the ſame, for and concerning the payment of tithes ob- 
lations and other duties within the ſaid city and liberties ; 
for appeaſing whereof, a certain order and decree was 
made thereof, by the moſt reverend father in god Thomas 
archbiſhop of Canterbury, Thomas Audley, knight, 
lord Audley of Walden, and then lord chancellor of 
England now deceaſed, and other of the king's moſt ho- 
nourable privy council ; and alſo the king's letters patents 
and proclamation was made thereof, and directed to the 
ſaid citizens concerning the ſame ; whereupon it was af- 
ter enacted in the parliament holden at Weſtminſter by 
prorogation the fourth day of February in the twenty- 
ſeventh year of the king's moſt noble reign, that the 


citizens and inhabitants of the ſame city ſhould, at Eaſter 


then next following, pay unto the curates of the ſaid city 
and ſuburbs, all ſuch and like ſums of money, for tithes 


oblations and other duties, as the ſaid citizens and inha- 
bitants 


505 


506 


Tithes. 

bitants by the order of the ſaid late lord chancellor, 

and other the king's moſt honourable council, and the 
"king's ſaid proclamation, paid or ought to have paid by 
force and virtue of the ſaid order at Eaſter in the year 
1535; and the ſame payments fo to continue from time 
to time, until ſuch time as any other order or law ſhould 
be made by the king and the two and thirty perſons by the 
king to be named, as well for the full eſtabliſhment con- 
cerning the payment of all tithes oblations and other du- 
ties of the inhabitants within the ſaid city ſuburbs and li- 
(berties of the ſame, as for the making of other eccleſi- 
aſtical laws of this realm of England; and that every 
perſon denying to pay as is aforeſaid, ſhould by the com- 
mandment of the mayor of London for the time being, 
be committed to priſon, there to remain until ſuch time 
as he ſhould have agreed with the curate for his ſaid tithes 
.oblations and other duties as is aforeſaid, as in the ſaid 
act more plainly appeareth: fince which act, divers va- 
riances contentions and ſtrifes are newly riſen and grown, 
between the ſaid parſons vicars and curates and the ſaid 
citizens and inhabitants, touching the payment of the 


tithes oblations and other duties, by reaſon of certain words 


and terms ſpecified in the ſaid order, which are not ſo 


plainly and fully ſet forth, as is thought convenient and 


-meet to be; for appeaſing whereof, as well the ſaid par- 
ſons vicars and curates, as the ſaid citizens and inhab i- 


. tants, have compromitted and put themſelves to ſtand to 
ſuch. order and decree touching the premiſſes, as ſhall be 
made by the ſaid right reverend father in god and the 
ſeveral other perſons here under mentioned, for a final 


end and concluſion to be had and made touching the pre- 
miſſes for ever: And to the intent to have a full peace and 
perfect end between the ſaid parties, their heirs and ſuc- 
ceſſors, touching the ſaid tithes oblations and other duties 


for ever, it is enacted, that ſuch end order and direction 
as ſhall be made by the forenamed archbiſhop and the ſe- 
veral other perſons as aforeſaid, or any ſix of them, before 


the firſt day of March next enſuing, concerning the pay- 


ment of tithes oblations and other duties within the ſaid 
city and the liberties thereof, and enrolled of record in 
the high court of - chancery, ſhall ſtand remain and be as 
an act of parliament, and ſhall bind as well all citizens 
and inhabitants of the ſaid city and liberties for the time 
being, as the ſaid parſons vicars curates and their ſuc- 
ceſſors for ever, according to the effect purport and in- 


tent of the ſaid order and decree ſo to be made and in- 
rolled; 
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rolled; and that every perſon denying to pay any of his 
tithes oblations or other duties, contrary to the ſaid de- 
cree {4"to be made, ſhall by the commandment of the 
mayor of London for the time being, and in his default 
or negligence by the lord chancellor of England for the 
time being, be committed to priſon, there to remain 
till ſuch time as he hath agreed with the curate for the 


Which decree made in purſuance hereof is as follow- 
eth: viz. | 
(1) As touching the payment of tithes in the city of Lon» 
don, and the liberties of the ſame, It is fully ordered and de- 
creed by the moſt reverend father in god I homas archbiſhop of 
Canterbury primate and metropolitan of England, Thomas 
lord W ryotheſly lord chancellor of England, William lord 
St John preſident of his majeſly's council and lord great maſter 
of his majeſty's houſhold, John lord Ruſlel lord privy, ſeal, 
Edward earl of Hertford lord great chamberlain of England, 
you viſcount Liſle high admiral of England, Richard 
"Liſter knight chief juſtice of England, and Roger Cholmely 
knight chief baron of his majeſly's exchequer, this tiuenty- 
fourth day 0 February in the year of our lord 1545, accord- 
ing to the ſlatute in ſuch caſe lately provided, that the citizens 
and inhabitants f the ſaid city and liberties thereof for the time 
being, ſhall yearly without fraud or covin for euer pay their 
tithes to the parſons vicars and curates of _— city and their 
ſucceſſors for the time being, after the rate hereafter following 
that is to wit, Of every 10s rent by the year, of all houſes 
ſhops warehouſes cellars ſtables and every of them, within the 
ſaid city and liberty thereof, 16d;. And of every 208 rent 
' by the year 25. 9d; and ſo above the rent of 20s by'the year, 
aſcending from 10s to 105, according to the rate afore- 


aid. 
(2) Item, that where any leaſe is or ſhall be made of any 


dwelling houſe or houſes, ſhops, warehouſes, cellars, or ſtables, 


or any of them, by fraud or covin, reſerving leſs rent than hath 
been accuſtomed or is; or where any ſuch leaſe ſhall be made 
without any rent reſerved upon the ſame, by reaſon of any fine 
or income your beforehand, or by any other fraud or covin ; in 
every ſuch caſe, the tenant or farmer ſhall pay for his tithes of 
the ſame, after the rate aforeſaid, according to the - quality of 
ſuch rents as the ſame were laſt letten for without fraud or 
covin before the making of ſuch leaſe. 
(3) Item, that every owner or inheritor of any dwelling 
- hauſe or houſes, ſhops, warehouſes, cellars, or fables, inhabiting 
or occupying the ſame himſelf, ſhall pay after ſuch rate, accord- 
ing 


$97 


508 


Tithes. 


ing to the quantity of ſuch yearly rent as the ſame was laſt let- 
ten for, without fraud or cn. 

(4) Item, if any perſon hath taken, or hereafter ſhall take 
any meaſe or manſion place by teaſe and the taker thereof, his 
executors or aſſigns, doth or ſhall inhabit in any part thereof, 
and hath within eight years laſt paſt before this order, or here- 
after ſhall let out the reſidue of the ſame; in ſuch caſe, the 
principal farmer or farmers or fir/t taker or takers thereof, 
their executors or aſſigns, ſhall pay their tithes after the rate 
aboveſaid, according to the quantity of their rent by the 

nr. 
« (5) And if any perſon ſhall take divers manſion houſes, 
Hops, warehouſes, cellars, or ſtables, in one leaſe, and ſhall 
let out one or more of them, and ſhall keep one or more in his 
own hands, and inhabit in the ſame; the ſaid taker, and his 
executors or aſſigns, ſhall pay their tithes after the rate above- 
faid, according to the quantity of the yearly rent of fuch man- 


n houſes or houſe retained in his own hands; and his aſſignees 


of the reſidue 70 the ſaid manſion houſe or houſes, ſhall pay their 
tithes after the rate aboveſaid, according to the quantity of 
their yearly rents. 

(6) Item, ſuch farmer or farmers, or his or their aſ- 
figns, of any manſion houſe or houſes, warehouſes, ſhops, cellars, 


or flables, hath at any time within eight years laſ paſt, or ſhall 


hereafter let over all the ſaid manſion houſe or houſes contained 
in his or their leaſe, to one or more perſons ; the inhabitants, 
leſſees, or occupiers thereof, ſhall pay their tithes after the rate 
of ſuch rents as the inhabitants, leſſees, or occupiers, and their 
4 have been or ſhall be charged withal, without fraud or 


cuin. 


(7) Item, if any dwelling houſe within eight years laſt paſt 
was, or hereaſter ſhall be converted into a warehouſe, ſtore- 
houſe, or fuch like; or if a warehouſe, ſtorehouſe, or ſuch like, 
within the ſaid eight years was, or hereafter ſhall be con- 
verted into a dwelling houſe; the occupiers thereof ſhall pay 
tithes for the ſame, after the rate above declared of manſion 
houſe rents. 

(8) Item, that where any perſon ſhall demiſe any dyehouſe 
or brewhouſe, with implements convenient and neceſſary for 
dying or brewing, reſerving a rent upon the ſame, as well in 


reſpect of ſuch implements, as in reſpect of ſuch dyehouſe or 


brewhouſe ; the tenant ſhall pay his tithes after ſuch rate as tis 
aboveſaid, the third penny abated: And every principal houſe 
or houſes, with key or wharf, having any crane or gibet be- 
longing to the ſame, ſhall pay after the like rate of their rents 
as is aforeſaid, the third penny abated; and other wharfs be- 
| | longing 
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longing to houſes having no crane or gibet, ſhall pay for tithes 
as ſhall be paid for manſion houſes in form aforeſaid. 


(9) Item, that where any manſion houſe with a ſhop, la- | 


ble, warehouſe, wharf with crane, timber yard, teinter yard, 
or garden belonging to the ſame, or as parcel of the ſame, is 


or ſhall be occupied together; if the ſame be hereafter ſevered 


or divided, or at any time within eight years laſt paſt were 


ſevered or diviſſed, then the farmers or occupiers thereof ſhall 


pay ſuch tithes as 1s aboveſaid for ſuch ſhops, fable warehouſes, 


wharf with crane, timber yard, teinter yard, or garden afore- 
faid, ſo ſevered or divided, after the rate of their ſeveral rents 
thereupon reſerved. 

(10) Item, that the ſaid citizens and inhabitants ſhall pay 
their tithes quarterly, that is to ſay, at the feaſt of Eaſter, 
the nativity of St John Baptiſt, the feaſt of St Michael 
the archangel, and the nativity of our lord, by even por- 
tions. 

(11) Item, that every houſholder paying 10s rent or above, 
ſhall for him or her ſelf be diſcharged of their four offerings days ; 
but his wife, children, ſervants, or others of thar family, ta- 
king the rites of the church at Eaſter, ſhall pay 2 d for their 
four offering days yearly. 

(12) Provided always, and it is decreed, that if any houſe 
which hath been or hereafter ſhall be letten for 10s rent by 
the year, or more, be or hath been at any time within eight 
years laſt paſt, or hereafter ſhall be divided and leaſed, into 
ſmall parcels or members, yielding leſs yearly rent than 10s by 
the year; the owner, if he ſhall dwell in any part of ſuch 
houſe, or elſe the principal leſſee (if the owner do not dwell in 
ſome part of the ſame) ſhall pay for the tithes after ſuch rate 
of rent, as the ſame houſe was accuſtomed to be letten for be- 
fore ſuch diviſion or dividing into parts or members; And the 
under farmers and leſſees to be diſcharged 7 all tithes for ſuch 
ſmall parcels parts or members, rented at leſs yearly rent than 

10/þ by the year without fraud or covin, paying 2 d yearly for 
four offering days. 

(13) Provided alway, and it is decreed, that for ſuch gar- 
dens as appertain net to any manſion houſe, and which any per- 
ſen holdeth in his hands for pleaſure, or to his own uſe ; the 
perſon holding the ſame ſhall pay no tithes for the ſame. But 
if any perſon which ſhall hold any ſuch garden, containing half 
an acre or more, ſhall make any yearly profit thereof by way of 
ſale ; he ſhall pay tithes for the ſame after ſuch rate of his 


rent, as is herein firſt above ſpecified. 


(14) Provided alſo, that if any ſuch gardens now being of 


the quantity of half an acre or more, be hereafter by fraud or 
covin 
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covin drvided into I:fs quantities; then to pay according to the 
rate aboveſaid. | 

(15) Provided always, that this decree ſhall not extend to 
the houſes f great men, or noblemen, or noblewomen, kept in 
their own hands, and not letten for any rent, which in times 
paſt have paid no tithes, ſo long as they fhall fo continue unlet- 
ten : nor to any halls of crafts or companies, fo long as they be 


kept wnletten, ſo that the ſame halls in times pai have not uſed 


to pay any tithes. 

(16) Provided always, and it is decreed, that this preſent 
order and decree ſhall not in any wiſe extend to bind or charge 
any ſheds, fables, cellars, timber yards, nor teinter yards, which 


were never parcel of any dwelling houſe, nor belonging to any 


dwelling houſe, nor have been accuſtomed to pay any tithes ; 
but that the ſaid citizens and inhabitants ſhall thereof be 
quit of puyment of any tithes, as it hath been uſed and ac- 
cuftomed. | 
(17) Provided alfo, and it is decreed, that where leſs 
than after 164; in the 10s rent, or leſs ſum than 25 gd 
in the 20s rent, hath been accuſtomed to be paid for tithes ; 
in fuch places the ſaid citizens and inhabitants, ſhall pay but only 
after ſuch rate as hath been accuſtomed. | 

(18) Item, it is alſo decreed, that if any variance contro- 
werſy or ſtrife ſhall ariſe in the ſaid city for non-payment of any 
tithes ; or if any variance or doubt ſhall ariſe upon the true 


 #nowledge or diviſion of any rent or tithes, within the liberties 


of the ſaid city, or of any extent or aſſeſſment thereof; or if 
any doubt ariſe upon any other thing contained within this de- 
cree ; then upon — — made by the party grieved, to the 
mayor of the city of London for the time being, the ſaid may- 
or by the advice 7 counſel ſhall call the parties before him, and 
make a final end of the ſame, with coſts to be awarded by 
the diſcretion of the ſaid mayor and his aſſiſtants, according to 
the intent and purport of this preſent decree. 

(19) And if the mayor ſhall not make an end thereof within 
two months after complaint to him made, or 4 of the ſaid 
parties find themſelves aggrieved ; the lord ellor of Eng- 
land for the time being, upon complaint to him made within 
three months then next following, ſhall make an end in the ſame, 
with ſuch coſts to be awarded as fall be thought convenient, 
according to the intent and purport of the ſaid decree. | 

(20) Provided always, that if any perſon take any tene- 
ment for a leſs rent than it was accuſtomed to be letten for, 
by reaſon of great ruin or decay, burning, or ſuch like occaſions 
or misfortunes ; ſuch perſon, "is executors or aſſigns, ſhall pay 

| | | | ttither 
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tithes enly after the rate of the rent reſerved in his leaſe, and 
none otherwiſe,” as long as the fame leaſe ſhall endure. 


(1) Of every 10s rent by the year] It was reſolved, in 
the caſe of Dr Meadhouſe againſt Dr Taylor, that a rent 
for half a year, and afterwards for another half year, is 
a yearly rent, of a rent by the year, within the meaning 
of this decree., Ney 130. 


Of all houſes] In the caſe of Green and Piper, E. 34 
Eliz. it was ſuggeſted, in order to hinder the granting 
of a conſultation, that the houſe belonged to a priory 
which was diſcharged of tithes by bull. But the court 
replied, that by the common law houſes paid no tithes 
and the right in the preſent caſe ſubſiſting immediately 
upon this ſtatute, which lays them upon every houſe, no 
exemption ſhall be allowed, but to ſuch houſes as are 
ſpecially exempted by the ſtatute itſelf, Cyo. Eliz. 276. 


(2) By reaſon of any fine or income paid beforehand, or by 
any other fraud er covin} M. 5 Ja. Shi and Erre 
plaintiffs in a prohibition againſt Bell parſon of St Mi- 
chael Queen-hithe in London; the caſe was this: The 
ſaid parſon libelled before the chancellor of London for 
the tithes of an houſe called the boar's head in Bread- 
ſtreet in the ſaid pariſh, the ancient farm rent whereof 
was $1 at the time of the ſaid decree and after; and that 
of late a new leaſe was made of the ſaid houſe, rendring 
the rent of 51 a year, and over that a great income or 
fine which was covenanted and agreed to be paid yearly 
at the ſame day; that the rent was paid as a ſum in groſs; 
and that ſo much rent might have been reſerved for the 
ſaid houſe, as the rent reſerved and the ſum in groſs 
amounted unto ; which reſervation and covenant were 
made to defraud the ſaid parſon of the tithes of the 
true rent of the ſaid houſe, which to him did apper- 
tain by the purport and true intention of the ſaid decree. 
And in this caſe four points were reſolved by the court : 
1. If ſo much rent be reſolved, as was accuſtomed to be 
paid at making of the ſaid decree (whatſoever fine 
or income be paid), that the parſon can aver no 
covin; for the words of the decree be, Where 
« any leaſe is or ſhall be made of any dwelling 
© houſe by fraud or covin, in reſerving leſs rent than 
1 hath been accuſtomed” : ſo as if the accuſtomed rent 
be reſerved, no fraud can be alledged ; for the aaa 
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the decree is, when leſſer rent than, was then 


to be paid is reſerved, or if no rent at all be reſerved, for 
then tithe ſhall be paid according to the rent that then was 
laſt before reſerved to be paid. Yo 8 the decree conſiſteth 
upon four points; firſt, where the accuſtomed, rent was 
reſerved ; ſecondly, where the rent was increaſed, there 
the tithes ſhould be paid according to the hole rent; 
thirdly, where leſſer rent was reſerved ; and ourthly, 
where no rent was reſerved, but had been formerly re- 
ſerved. And this a& and decree were very beneficial for 
the clergy of London, in reſpect of that which they had 
before. And the defendant in his libel co th, that 
the accuſtomed rent was reſerved; and therefore no "cauſe 
of ſuit. | 2, It was reſolved, that as to ſuch houles as 
were never letten to farm, but. inhabited by the owner, 
this is caſus omiſſus, and ſhall pay no tithes by force of 
the decree. . 3, It was reſolved, that where the decrec 
ſaith, << Where no rent is reſeryed by reaſon of any 
& fine or income paid beforehand” ; ' albeit no fine or in- 
come be paid in that caſe, yet if no rent be reſeryed, the 
parſon ſhall have his tithes according to the dectęe; for 
that is put but for an example or cauſe, why no, rent is 
reſerved; and whether any fine or income were id or 
no, is not material as to the parſon, 4. It was relolved, 
that the parſon could not ſue for the ſaid tithes in the 
eccleſiaſtical court; for that the act and decree that raiſed 
and gave theſe kind of tithes, did limit and appoint how 
and. before whom the ſame ſhould, be ſued for, and did ap- 
point new and ſpecial judges to hear and determine the 
ſame... And. in the end it was awarded, that the prohibi- 
tion ſhould ſtand. 2 Inf. 660. 


(18) Upen complaint made] In the 1715 Joly of. Dr 
Meadhouſe and Dr Taylor, it was held by S £aurt, that 
the complaint ought to be i (3 597 by, Word of 
mouth only), in nature of a 1 rans TID deglazing 
all the title. N 130. 1186-44114 3 36 JI .,& 


To the — Purſuant to the ane cala gf Nd. 
more and Eire, divers prohibitions | have been z granted 
9 when tithes were ſued for upon this ſtatute) to-ghe eccle- 
aſtical court. But when it was pleaded in the year 1658, 
that the right of tithes, upon the foundation of this act, 
could not be cognizable in the exchequer, by reaſon of 
the proviſion therein made for determining of all con- 
troverſies before the lord * ot lord chancellor ; z it 


Was 


— 


rates than the parſons might 


Kg, 


was held clearly by the Barons, that the court of exche- 
quer had juriſdiction in the cauſe, becauſe the act had no 


negative Words in it, —— Upon which Dr Gibſon 


ſhtewdly obſerves, that if affirmative words will not ex- 
clude the temporal court, — may be hard *. find 2 
reaſon, why (according to the foregoing j nts) the 
ſhould ext ade the fu court, Gif a g 
After all, notwithſtanding this ſettlement by the afore- 
ſaid dectee, divers refefipelbns for the payment of leſſer 
aight require by the faid ſettle- 
ment (as to pay 108. for ths tithe of an houſe, altho' 
the rent thereof was 4ol a year or more) have been gained 
and allowed. But upon the occaſion of the fire of Lon- 
don in the year 1666, as to the churches and houſes 
thereby conſumed, another ſtatute was made, namely, 
the 22 & 23 C. 2. c. 15. which is as followeth: / hereat 
the tithes in the city of London, were levied and pdid with 
grtat inequality, and are fince the late dreadful fire there, in 
the rebulding of the ſame, by taking away' of ſome hduſes, 
alter ing the foundations of many, and the new erecting of others, 
ſo diſordered, that in caſe they ſhould not for the time to come 
be riduced to @ certainty, controver/ies and fuits of law 
might thence ariſe ; it is therefore. enatted that the annual cer- 
tain tithes of the pariſhes within the ſaid city and liberties 
thereof, whoſe churches have been demoliſhed, or in part con- 
ſumed by the late fire, and which ſaid pariſhes by virtue of an 
att of this preſent parliament reniain and continue Jingle as 
heretofore 45 were, or are by the ſaid att annexed or united 
into one pariſh relic, Ja ar followeth ; that is to 
ſay, the annual certain tithess or ſum of money in lieu of 


tithes, 


(t) Of the porifh of Alhallows Lombard-ſtreet 1701. 
2) Of St Bartholomew Exchange —— tool. 
3) 97 St Bridget, alia: Brides — — 120l. 
(4) Of St Bennet Finck —— — Tool. 
(5) Of St Michael Crooked-lane —— 100l. 
8 Of St „ — 1120l. 
(7) Of St Dionis Back-church ———— 120l. 
(3 St Dunſtan in the eaſt — 200]. 
g) Of St James Garlick-hythe ——— tool. 
| 4 St Michael Cornhill — ol. 
11 St Michael Baſhſhaw — 1371. 11s. 
12) Of St Margaret Lothbury — 1001. 
13) 97 St Mary Aldermanburx — 150l. 
6120 97 St Martin Ludgate — 160 l. 
(A5) 


St Peter Cornhil!— — 1100. 


„ (16) Of 
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16) gf St, Steghen Calempar ſires, 17 2 ˙ 5 
18 G Bread-ftrect, PETIT 7" vn 


19) G Mow tn the. greats | and. n 


= 
(20) 5 St Alban Wood Reet, 4 Se St Ol Oats ft 


Silver- ſtreet — Jol. 
(21) Of St Anne and Agnes and. St John W 
z Zachary 0 140], 
22) - 4 St Auguttine and St Faith ,,, —— 1721. 
3 UA St Andrew Wardrobe, and and St Ange 5 
Black- friars 140l. 
50 of St Antholin, and St John Hol ol ol. 
25) 4 St a Grace-church,, nd 
Leonard Eaftcheap 140]. 
(26) Of St Bennet Pu hat and 80 Peg 3 
Pauls-wharf 1001, 


(27) Of Trike church, and St LET FS 


78 ed. and St «Nicholas 


5 "(28) Of S Sr Edwond the 


I Ra . 
x 129, ) UE, at George Boulph-J ane, ane $,B By 180 ] 
50 | ht _ 
C 
0 MLS Magnus, and ud $0 [$6 Margaret a. Yew. 
H. ſtreet N. 4 0 
141 (32) 17 5 Michael Royal, Ir, and $6 N | ba 401 


mw 10 33) Of St Mather F Friday fines and, e SOR 
Peter Chea png 150l. 
wo 8 * St Margaret Pattons,, ons, aha St 'T Aae | 


en-church " 1201. 


e en Ree Hubbard” 1201. 


S 

635 458 t Mary Woolnoth 1 = 
| oolchurch — bol. 
* (37) V St —— Eaſtcheap, and Se Mar; . 5 
| tin — 140 . 

(38) of St hh, Ab- church, and St Lau- 
rence Pountne — 120l. 
(39) os St t Vary Aldermary, ond $1 Th Thomas Y 
1501, 

(40) 08 — Mary le Bow, St Paricraſs $1 Super- 

| ane, and Alhallows Honey-lane 2001. 


(41) Of St Mildred Poultry, and St Mary 
Cole-church — — 1500. 


(42) Of 


08 


(aa) St Mie" Wa gte, and St 


© ls. — nut  - 


(43) 2 e t, and SEM Mar- W. 


J. 
7 oFS Win is Ach, and Trinity 1801. 
< aalen, Ws Filh-ſtreet and St 


(46) 9 = Y and St Se Mary 


60. of" S. Nicholls Celeabby, and St Nicho- 
, as Olaves I 30 4 
| (48) Of St Oliv Joy, ond 'and St Martin Ir Iron- 


l. 

' (49) Of e ephe were, and Benn Bennet ** 
3 bo) Sheerh nd Si Mary 75 paar 
othaw, — . 

655 Je uy 94 aw, — 140 


120l. 
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I bicb re s to be faid in ru tithes 
within the” i 15 7277 52 we aſſe e d gs Ads af- 
ter bs dire — 4 be the 7 certain. annual mainte- 
77 ( — cd de glede; 40 W tes, gifts and bequeſts 
70 the ke and pf of” any, pariſh or the 


time be! Ears reſp ſpecrrveh „er to others for 


ive par ſons vicars and curates, 


i u 

who ith 755 math 1 Fr and admitted into the 
Aide 

And Hs dee * levy vying of the fame upon the 


ſeveral hgules ahn, and other hereditaments within 
the reſp aſfeſſments were ordered to be 


for I, upon all houſes, ſhops, ware- 
bo %, . ror Tin MH of hs, cranes, waterhouſes, tefbs 
2690 90 0 7 unbult), and all other hereditaments 


| Vonage and vicarage houſes ), the whole 
— | 4% appointed, or fo. much of it as is 
1 + than 7aha 25 ee is by this act mjuned to 


" And Three © e of the aſſeſſments were to be 
ode depoſited amongſt the records of the 
city, ac in the regiſtry of the biſhop of London, and 
another ff the parifh® veltry teſpectively, for a en 
memorial thereof. 8.55 
. The fand Ae 4. ze ud to the ref efive parſons vicars 
and rur ate at the % Mo " iſual fea ſy. to wit, at the an- 
nunciation "of the lee virgin, * nativity of St John _ 
fl 


tiſt, the. of.'8 Michael“ nativi 
ai, the bo ce of e, durtemn * cach 7 
the feaſts aforeſaid, by equal payments; the s 
thereof 20 Brgin aud commence only from he 

N ſhall r ta Meiate or ae 4 ebe. 


ought - to pay to the re = — ny any time before 


the-ſaid late fre; the ſame to be omputedg par 7 the main 
tenance of ſuch incumbant. . WY 


Aud if any inhabitant hall refuſe or neglett to pay 5 i thine. 
cumbent the ſum appointed by hi n NY ne hain 


h lawfully demanded upon the premiſſes ); be lawful for. 
the lord mayor, upon cath to be — befor uns of ſuch refuſal 


or negle/t, to grant out warrants for the. Mften or 1 ap- 
— to alle the ſame, with 5 aſſiſtance of a par wh ix 
the day time, e difireſs end. ſal of the ors 
of the party ſo refuſing or neglecting; reflormg to 

overplus oer and above the ſaid arrears and the » regen 
charges of making fuch diftreſs. ſ. 11. 

And if the lord mayor all refuſe or magleth EVR any 
of the powers 10 bim given by this act; it Mall be lawfal for 
the lord chancellor or lord keeper, or two, or more bf the barons of 
the exthequer, by warrant" under their bands and feats: re- 
ſpectively, to do and perform what the 2 lord * webe or 
ought te have dune in the premifſss. ſ. 12. 

Provided, that no court: or , occleſu ical ar temporal 
ſhall hold plea of or for any the ſum ar ſuns of money due and 
owing, or to be paid by virtue of this act; other than the perſons 
hereby a to have cug ni ance thereof + nor. ſhall it be law- 
fults ar for any parſon vicar curate vr incumbent, to convent 
er ſue any per ſan afſeſſed-as aforeſaid and refuſrag or negleAmg 
to pay the in any court or counts, ar. before. any judge or 
Judges, other than what are authorized and appointed by this act, 


5 the . and determining f the n n of afere/aid, 


* Provided alſo, that it fall be lfu for the nies and mi- 
no calions of St Paul's, parſon and proprietars of the redtery 
of the Tape ef St. Gregory. efareſaidy ta receive and enjoy 
all ti oblations and duties ariſing or growing due within. tha 
ſaid pariſb, in as large and beneficial manner, as  farmarly they, 
bave or lawfully might have done. ſ. 15, 

In the caſe, Ex parte Savage rector of the united pariſhes 
of St Andrew Wardrobe and, St Anne Blackfriars, and ex 
parte Mead rector of St. Michael Royal and St Martin Vin- 


try, which came r Harcourt. on petition, Oct. 


29, 


time as. the 


2 


bd 


1 aa „ renn 


ASS 


NASN AVIS 


SANT NN AN 


* 0 
<% 
” 
- 


207 1713, ſetting faxth, that the petitioners had reſpeca 
tively demanded of the inhabitants the reſpective tates and 
arrears ſor the houſes in their reſpective occupations, :. but 
they refuſed to pay the fame, and that the petitioners ap- 
plied ta dir Richard Hoare, lord mayor, for ſuch warrants. 


as the act of parliament directed him ta grant for levying 
the ſaid money, and he refuſed to grant fuch- warrants ; 
wherefore it was prayed that his lordſhip would grant the 
itioners his-wartant to levy the ſeveral ſums of money 
o reſpectively due ta them, by diſtreſs and ſale of the 
goads of the defaulters. Lord Harcourt, thinking the 
matter of great conſequence to th: London clergy in 
neral, as no ſuch complaint ſince the making of the act 
had been before made ta the lord chancellor, or lord keep- 
er of the great ſeal, or ta any two of the barons of the 
exchequer, deſired the aſſiſtance of Mr Baron Bury, and 
Mr Baron Price; and on the 2 Dec. following it came on 
again in their preſence, when it appeared that feveral of the 
quarterly ſums claimed by the petitioners became due and 
in axzear when the houſes ſtood empty, or were in the poſ- 
ſcifipn of former tenants or occupiers thereof; and a queſ- 
tion thereupon ariſing, whether ſuch ſums ſo aſſeſſed up- 
an the ſauexal houfes, for making up certain annual ſums 
of monay ta be paid in lieu of tithes, were become a fixed 
or real charge upon the houſes whereon they had been ſo 


aſſeſſed, fo that the artears which became due in the time 


of former tenants, or hen the houſes were empty, might 


be levied on the ſucceeding tenants; the further conſide- 


ration of the petitions was adjourned to Dec. 23, upen 
which day. the two barons certified their opinion, that by 
the ſtatute. the ſums aſſeſſed on the ſeveral houſes are be- 
come real charges upon. the houſes, ſo tha: the arrears. 
which ought to have been. paid by the former occupiers, or 
which became due when the houſes ſtood empty, may be 
levied by diſtreſs and ſale of the goods of the preſent occu- 
iers: and lord Harcourt declared he intirely concurred 
in opinion with the barons, and that che petitioners were 
at liberty to apply to him for warrants. of diſtreſſes, as 
prayed by their petition. 3 Att. 63% tho 
And in the cafe Ex parte Croxall miniſter of the united, 
pariſhes of St Mary Somerſet and} St Mary Mountſhaw, 


Apr. 25, 1748.; where the lord mayor had heard the par- 


dies, and was of opinion not to grunt the warrant, and 


thereupon it was urged that the lord mayor s determination 


was final, and nothing further could be done; lord Hard- 
wicke. ſaid, that the eee. 
, » 7 


| levying thea fiment. Ibid. © EEE 


continue in proportion as the tithes would have done, 


"CTY" 


ly in caſes of appeal brought before him, but here-the on- 
ly act he bas o do is to iſſue his warrant, which having 
refuſed to do, the lord chancellor held that he had jurif- 
diction to inquire whether the lord mayor had done right 
in refuſing the warrant, and is of opinion the lord mayor 
had done wrong, he could then iſſue his e 


For the Sende wy the minifiers. * why fifty new 
churches, proviſion is made by the ſeveral acts of par- 
liament an red to be raifed amen: the: N on 
coals. ] 2 : 


| There are moreover een particular baue, for par- 
danke N in Wau and elſevehere; | 
NPY Wa: BUKELINGY TT 

"After all, theſe pecuniary compenſations;}"howevet rea · 
ſonable at firſt, muſt in proceſs of timo become inſuffici.- 
ent, as the value of money decreafeth{ And this Hath 
been the caſe of all modus's; which, at the nme of, ei 
commencement, were the real vader of dhe tithes. On 
the other hand, it r muſt be ackn that the pay- 
ment of tithes in kind is in man *trouBfeſome 
and inconvenient. If a method could' be eſtabliſbed, 
that the miniſter. ſhould receive an equivalen curable; 
and not liable to — by che fluctuation of money; 
the people generally would be deſirdus to purchaàſe their 
tithes at the hi A ppi eſtimation; which if ern 
ployed in a purchaſe. of land, che value thereof would 


foraſmuch as the annual rent of the latidOwili always" be 
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75 ee was; — 7 

nern A. B. rector ** — . W 
the county ef. the one part, and 
the _ pariſh" 0 —— —— nd ty f 
jump oo wneſſeth,” that the ſaid” A. B. 
deration of the rent 1 after reſerved th . 
demiſed, granted, and to farm" let, and iy 5 65 Se dat h 
demiſe, grant, and to farm let, 'unto -_ id C.D. his exe- 
cutors, admini i/trators, and affigns, 4 and all manner of 
tithes of corn, grain, hay, and berbage, yearly growing in- 


creaſing 


L#thes. 

creaſing or happening within the ſaid pariſb erf. ond all 
| — what kind ſocver belonging to the parſonage or reftory 
there: To have, hold, receive, and take all and #very' the ſaid 
tithes and profits unto the ſaid C. D. bis executors adminiflra- 
tors and agu, from the day of the date of theſe preſents,” for 
and during and unto the full end and term of twenty 'one years 
from thence next enſuing, and fully to be compleated; if he the 
ſaid A. B. Hall fo long continue rector of the ſaid pariſh of 
ain and paying therefore yearly and every year du- 
ring, the. ſaid term, "unto the faid A. B. and hir affigns, the 
rent: on. ſum of———at and upon the day: iy even 
and equal portions. Provided always, that if the ſaid rent 
or any part thereof ſhall be behind and unpaid by the ſpace of 
— —— days after the days and times appointed and limited 
for the payment thereof, then this preſent demiſe and every thing 
herein contained ſhall ceaſe, determine, and be void. And the 
ſaid C. D., doth for himpelf,, his executors adminiſtrators and 
aſſigns, ond. for. every of 'them, covenant promiſe und grant to 
and with the ſaid A. B. his executors and admmiſtrators, and 
to and with every of them-by theſe preſents; that he the faid 
C. D. bit: executors adminiſtrators or - aſſigns,” ſhall and will 
fram time to lime, and at all times during the continuance of 
this demiſe, well and truly pay and ſatisfy the rent abreſaiuj at 
the days and times eyes appointed for the payment thertof; 
and alſo ſhall- and will-pay and diſcharge all taxes whith ſhall 
be impeſed upon the ſaid demiſed premiſes, or in reſpect ther, 

by att f parliament or atherwiſe. - And the ſaid A. B. 
| hinelf bis executors and admini/trators,' and tuety of them, 
doth covenant promiſe and grant to and with the ſaid C. D. 
his ' executors, adminiſtrators, and aſſigns, amd to and with 


every. of. them by-theſe- preſents, that. for and under the rentt 


and covenants herein before reſerved and contained on the Put 
of the ſaid C. D. his executors adminiſtrators or aſſigns to be 
paid and performed, he the ſaid C. D. his executors admi- 
niſtrators and aſſigns ſhall and inay \have, hold, and enjoy the 
tithes and premiſſes aforeſaid, and every part and parcel thereof 
during the ſaid term hereby granted, without" any let, troudje, 
moleſtation, interruption, er denial of | him the ſaid A. B. vr 
his aſſigns, or any other perſon or perſons claiming or to claim 
by, from, or under him. In witneſs whereof the parties 10 
theſe preſents have interchangeably ſet their hands and ſeats the 
day and year firft abevewritten. = 


Signed, ſealed, and delivered (hav- A. B. 
ing been firſt duly flamped) in tbe C. D. 
Preſence 6 

WY E. F. 
G. H. 
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Lay, -that-a-grant-of-tithes auch 
1s not good by way of leaſe, but may be good 
by way o ſale. hers, to t 4 


like purpoſe, 
* if the 2 e db" nd ban, that fuck 
1 5 ack his own tithes for a year, this 
| Dre > May of, retainer z + but if, 
| St tithes of another, ov it 5 Bud. fer a 
1 unleſs it be by deed 613 1 
e e THY am 
41 85 ch. — 
Ae n 1 i be on a 25, 4 * ik 


In the caſe of the Archbiſbop of York 2 Dr Hi 
gainft Sir Miles Stapleton and others, Feb. 21, 1740; the 


of Mitton in Yorkſhire; and granted a leaſe for three lives 
to archdeacon Hayter, who derivative leaſe to one 
Taylor. And this 115 ght by the archbiſhop 
_ — 2 for an account of mn in kind, and to 


Hoyer having quads. 4 


any account, and cannot maintain a bill to * 2 


opinion, the bill to eftabliſh the tom! is well R ; 
and that the perſon TI the inheritance is pro- 
perly made a party, n anding the tithes themſelves 
were out in leafe at te 128 fo ch ah N 


Rae for Welterwiſe, it ig es ES 
ht, without pray- 


nn He 
piers : and xg bill ma 8 n broug 
ing an account, to eſtabliſn a mere right only, appears 


from the common caſe of bills for eſtabliſhing modus's. 


And therefore I ſhall direct an iſſue to try cuſtom, 
2 Art. 136. 
vr I 208 1 
8 te tor 442 See 8 
t Toleration. See Diſſenters. 
Tomb Stones. See Butlal. 
Tranſlation, See Blſhops. 


Tranſub- 


8 
be granted for one 3 without deed, but no longer. 
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rentals, 
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RENT ENTALS, 


ſhould be "he appointed, 5 for Ar —— ns 
otherwiſe every thiftieth 
of the donor or founder, e e for that 
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e 75 was the ſubdeacon s 
wore in ſerving the prieſt 


Here endeth the THIR SD VoLuns. 
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